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GREEN'S ENCYCLOPEDIA
OF

THE LAW OF SCOTLAND

Inquest.—Inquest is a body of persons to whom the trial of any
question, civil or criminal, has been committed, and who give their verdict

according to the e\adence led. In this sense it is simply another term for

a jury, and is so called because it is its function to inquire into the truth of

the facts. The word is also used to denote such an inquiry.

In early times inquest was the general mode of inquiry in judicial matters.

Thus under the old feudal law superiors held their Courts, consisting of their

vassals, who were obliged to attend and give their judgment. Before the
institution of the Court of Session by James v. in 1532, which led to the

adoption of the " summons," brieves were the foundation of almost all civil

actions in Scotland. A brieve is a writ issuing from Chancery, in the
name of the sovereign, addressed to a judge, ordering trial to be made by an
inquest or jury of the points stated in the brieve. Though all brieves thus

were executed by the intervention of an inquest or jury, the special name
of " brieve of inquest " was always used to denote the procedure for the
service of heirs. Formerly this inquest had to be summoned fifteen days
before the service, but afterwards they could be summoned on the shortest

warning, and it was not uncommon for persons, if present in the Court-
house, to be summoned to act on the inquest, provided no disqualifications

were stated to them.
The inquest consists of fifteen persons, but in earlier times this number

varied ; though it was always an odd number so as to prevent any doubt
as to their verdict. Objection could be taken to them by either party on
cause shown.

By a Statute of Rob. iii. c. 1, it was ordained that the judge should
only summon for the inquest the most worthy and sufficient persons within
his jurisdiction (Balfour, Fractiks, p. 421).

In course of time everyone possessed of £40 yearly rental was qualified

to be admitted a member of the inquest, and in later times even this ceased
to be a necessary qualification.

After the institution of the Court of Session, the " summons," with a

few exceptions, took the place of the brieve. Even those brieves which
survived have in most cases been superseded by other procedure. For a

list of these, see Brieve.
In cases in which procedure by brieve is still competent, appeal may be
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2 IX RE MERCATOFdA, WHITINGS

taken to the Court of Session at any time before tlie in(|uest or jury has

pronounced a verdict, or possibly before extract. Thereafter reduction is

tlie only method of review.

In England " inquest " is the term applied to the inquiry made by a

jury before a coroner in cases of sudden or suspicious death, or death in

prison.

[Stair, ii. 3. 3, iv. 1. 2, and iv. 3. 4 ; Bankt. ii. 554 ; Ersk. iv. 1. 3.]

See BrjEVE; Jury; Jury Trial: Service.

In re mercatorla, Writings.—The international character of

trade relaticns and the necessity for rapid despatch in business transactions

furnish the ground for dispensing, in the case of mercantile writings, with

the ordinary rules as to authentication and date (1 Bell, Com. 325).

Accordingly, such documents are valid if subscribed ; and subscription may
l)e by initials, or by cross or mark. In that case, tlie subscri])tion must be

prcjved to be genuine, and to be the form ordinarily empluyed by the

subscriber (/(/., ih.). It is proper, but not essential (Dickson, s. 793), that it

be adhibited before witnesses (as to initials, see Thomson, 1676, M. 16968

;

as to authentication by mark, see Broion, 1662, M. 16802 ; Kcr, 1803, Hume,
D. 50; Stcicart, 11 July 1815, F. C; Kenncrly, 25 Mav 1816, F. C.

;

Craifjie, 1832, 10 S. 510 ; liosc, 1878, 5 Ft. 600).
" The writings which are held to be comprehended under this privilege

are bills, notes, and checks on l)ankers; orders for goods; mandates and

procurations; guarantees: offers and acceptances to sell or to buy wares

and merchandise, or to transport them from })lace to ])lace; and, in general,

all the variety of engagements, or mandates, or acknowledgments which

tjie infinite occasions of trade may require" (Bell, vt suj^ira). Ilius the

])rivilege has been held to cover a letter instructing a sale of slioj) fittings

(Kininnmovf, 1892, 20 E. 128), an award l)y a referee in a question between

the seller and purchaser of goods {Dykes, 1809, 7 M. 357), a writing pass-

ing between a landlord and tenant as to transactions regarding sales of

cattle {Fell, 1869, 41 Sc. Jur. 236; cf. Stephen, 1832, 10 M. 279), and a

document truly part of tlie bill transaction {Tltonis, 1867, 6 M. 174);

and seems to extend to composition contracts (2 Bell, 6W. 504; Goudy,

Bankruptcy, 518; see Glass, 1825, 4 S. 1 ; Kilpatrick, 1825, 4 S. 80).

It is an open question w^hether it extends to a guarantee granted by a

bank for future advances {National Bank of Scotland, 1892, 19 B. 885, per

Ld. (Ordinary) Kyllacby and Ld. M'Laren). An acknowhulgment for

borrowed money, uncunnected with any mercantile tr;insaction {/familfon's

Uxors., 1858, 21 D. 51; Purvis, 1869, 7 M. 764; see Bryaii, 1892, 19 B.

490), letters instructing a contract of service as salesman {Stewart tf;

Macdonnhl, 1869, 7 M, 544), and a document olili^ing the grantor to deliver

goods to the order of a person named, and granted not in the ordinary

course of business, but for the ]»ur]ios(f of raising money {Commercial Bank,

1859, 21 1). 864; cf. M'Adie, 188:;, 10 W. 711 ), have l)cen held not to fall

within the privilege.

It a]i])ea)s that a writ in re mereatorin jiroves its own date only

where the ipiestion relates tf) the ordinaiy mercantih,' ])ur]»oses for which

such a document is granted (l»i(kson, ss. 794, 814: Anderson, 1852,

14 I). 866; <-f. Walker's 7V.,188."., 10 h'. 699; Maxwell ]Vithaw,\mA, 11 W.

776).

[See Dickson, Ecidcncc, ss. 793-796; Ersk. iii. 2. 2 1.1 '"^^'^ Bills of

Exchange.
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In rctcntis. — Seu Commission (I'iioof dy); Df.position by

Deceaseo Pkksoxs in Criminal Cases.

Insanity.—Insane persons have for long been divided by legal

writers into two classes: (1) Idiots, imbeciles or fatuous persons—those in

whom the mental faculties have, practically, not developed at all, or have
developed only in a defective degree, and who are treated by the law as

perpetual ])U}nls: and (2) Lvnatics, freu/cied or furious jjcrsons—those

su tiering from perturbation or derangement of intellect (it may be, with

lucid intervals). Within each of these classes very varying degrees of

insanity are met with, ranging, in the case of idiocy, from complete fatuity

at the one extreme, to slight weakness at the other ; and, in the case of

furiosity, from frenzy to mere " eccentricity of conduct." According to its

degree, insanity entails different consequences as regards legal capacity and
responsibility.

I. The Care and Treatment of Lvsane Persons.—These are

regulated by the Lunacy Acts. See Lunacy Acts.

II. The Care of the Estates of Insane Persons.—For treat-

ment of this subject, see Judicial Factor and Tutor-at-Law.
III. C/r/L Incapacity.—It may be stated as a general rule, that a per-

son while insane is incapable of entering into a contract (Stair, i. 10. 13 :

Ersk. i. 7. 51 ; Bell, Prin. ss. 10, 2103 et seq.). He is legally incapable of

giving the requisite consent. Consequently, a person while insane cannot

marry (Fraser, II. d- W. 55 ct seq. ; Walton, H. & W. 7), although a person

who has been mad, may, if he recover even temporarily, marry during the

lucid interval (see jMarriage). Nor can a person test while he is insane.

1l\\q presumption is in favour of sanity (Dickson on Evidence, s. 27, and
cases at (6) ; s. 39), and the onus of proving insanity rests on the party

alleging it. Where insanity has been established, and the insane person

temporarily recovers, and, c.//., marries during a lucid interval, the onus is

of course shifted, and rests on the party alleging sanity (Dickson on Evid-

ence, s. 114 (1) ; Fraser, H. & W. 78 ; Turner, 1808, 1 Hagg. Con. 414).

The presumption of sanity may be overcome and the existence of insanity

proved in : (1) An Action of Beduetion, where a deed is sought to be set

aside on the ground of the mental inca])acity of the granter,—the form in

which the question is now most frequently raised in the civil Courts,—and
in which the incapacity is established only in so far as the matter in ques-

tion is concerned ; or (2) A Process of Cognition. This latter process is treated

in the article on Brieve (vol. ii. 221 (q.v.)). (3) It is also to be noted that

where a person has not been cognosced, a curator bonis may be a])poiiited on

the petition of a relative or of anyone interested (see Judicial Factor).

What Constitutes legal Insanity.—It is impossible to formulate any general

criterion in this matter. The late Ld. Pres. Inglis (then Ld. Justice-Clerk),

in addressing the jury in Morrison (1862, 24 I). G25, at p. 6;!1), said :
" I am

not going to give you any definition of insanity, and I am not even going to

define to you what legal capacity is in a question of this kind, because I

may tell you at once that the question whether a man is in such a state of

mind as to be capable of executing a deed of this kind is a question of fact

and not of law. It may in some cases embrace questions of law, and also

in some cases embrace questions, and very dillicult questions, of medical
science." It was laid down in that case that no test of capacity to execute
a deed could be stated without reference to the nature of the deed ;

and that

a person executing a settlement must be held to have sufiicient capacity to
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do so if be is capal)le of distinctly imderstanding what lie is doing,—of
expressing that purpose in intelligihle language,—and of understanding the

consequences and effects of what he does. But a deed disclosing no trace of

incapacity or insanity may nevertlieless spring from an insane belief or

delusion, in establishing which there must be proved not merely the ground-
lessness of the belief, but also tlie impossibility of its being entertained by
any sane mind (ib.). The existence of a disordered belief upon some
extraneous point, having no connection with the subject of the settlement, is

not necessarily fatal to the deed {ih. ; also Alsbct's Trs., 1871, 9 M. 937

:

Ballantync, 1886, 13 E. 652). In Alshct's case a will executed by Major
Nisbet in a lunatic asvlum, where he had been confined on the s;round of

insanitv for several vears, and in which he died two months after the date

of the deed, was, after proof, held valid, he having recovered his reason at

the time of executing the will. It was observed in that case that, in judging
of the validity of a deed executed by a person who has been afflicted with
general insanity, the rationality of the deed itself is an important element,

especiallv if it is framed by or on tlie instructions of the granter (see also

Hope, 1896, 23 R 513).

Insanity, where permanent, mav form a ground on which a.partnership) may
be dissolved (Eadie, 1885, 12 E. 660 ; Partnersliip Act, 1890, s. 35 (a); Bell,

Co7n., ii. M'L.'s ed., 524 ; Frin. s. 376). A mandate seems to subsist, notwith-
standing supervening insanity, until parties dealing with the agent are put
in bad faith by having knowledge of the principal's insanity (Bell, Com. i.

489 (M'L.'s ed. 525) ; Prin. s. 228). An insane person, whether cognosced
or not, cannot sue {Reed, 1839, 1 D. 400 ; but as to charge in his name, see

Yide, 1891, 29 S. L. E. 151). Where he has been cognosced, the usual

instance is that of his tutor-at-law. "Where not cognosced, the proper
course is to petition for a tutor dative or a curator honis,—not a curator ad
litem,—at whose instance the action then proceeds (Mackay, Manv.al of
Practice, 149). An action against a cognosced lunatic may be competently
Ijrought against his tutor alone. Where he has not been cognosced, the
action must be against the insane person, and also against his curator—not
against his curator alone {Govan, 20 December 1814, F. C).

[See also Circumvention (Facility and).]

IV. Criminal Respoxsib/lity.—In criminal law insanity may be
pleaded in three forms. (1) It may he. stated as a p>lea in bar of trial.

(2) It may be stated as a special defence. (3) It may be urged either as a
palliation, as reducing the crime from a higher to a lower category {e.g.

from murder to culpable homicide), or in mitigation of punishment—while
not exempting from S(jme degree of criminal responsibility.

1. Insanity as a Plea in Bar of Trial.—Tlie plea is that the accused
person is insane at the time fixed for the trial, and incapable fif giving
instructions for his defence (Maedonald, 431 ; Hume, ii. 143, 144; Alison,

i. 644). Tliis plea must be stated at tlie Hrst diet (Crini. Proc. (Scotland)

Act, 1887, 50 & 51 Vict. c. 35, ss. 28, 29). Although the plea of insanity

is not stated on l»ehalf of accused, the prosecutor may raise the question
of accused's sanity {Roherlson, 1891, 3 White, 6). The Court also may, ex

jiroiirio inolii, investigate as to whethei the panel is a fit sul)ject for trial

{Warrand, 1825, Shaw, 130; iJotujlas, 1827, Shaw, 192; Barclay, 1833,
Bell, Notes, 4 ; Alison, i. 659, 660). Where this plea is tendered, proof is

led at the second diet, without inii)aMelling a jury. The proof is usually,

in jn-actice, limited to the evideiiee of medical men who have (examined the
accused

; and these witues.ses ought to make a fresh examination as to

accused's mental condition on the morning of the trial, or as shortly before
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lliiit as is possible, the inquiry lieing as to liis present state. If present
insanity be proved to the satisfaetion of the Court, the judge finds that tlie

accused cannot be tried, and orders him to be confined until the royal pleasure
regarding him be known (20 & 21 Vict. c. 71, s. 87). See Lunacy Acts.

2. I)isanity may he pleaded as a Defence.—The meaning of tliis plea is

that the panel, having been insane at the time of the alleged crime, was not
criminally responsible for liis act, and is exempted from penal consequences
therefor. This is a special defence, and nnist, accordingly, be tendered at

the first diet (Grim. Proc. (Scotland) Act, s. 36), unless cause be shown, to

the satisfaction of the Court, for its not having been lodged until a later

day, " which must, in any case, not be less than two clear days before the
second diet " {ih.). The trial proceeds at the second diet in the usual way.
If, as the result of the evidence, the jury find that the prisoner was insane
at the time of the offence, they acquit him on the ground of insanity. The
jury are required to find whether the prisoner was acquitted on the ground
of insanity. If they so find, the Court orders him to be confined until

Her Majesty's pleasure be known (20 & 21 Vict. c. 71, s. 88; Milne, 1863,
4 Irv. 301). See Luxacy Acts.

To exempt from prosecution or responsibility, insanity must amount to

a complete alienation of reason, whereby the judgment is so clouded or

misled as to prevent the accused from knowing " the nature or the quality

of the act " he is perpetrating ; or, " if he does know it, that he does not
know he is doing what is w^rong " (Hume, i. 37, 38 ; Alison, i. 645 ; Gibson,

1844, 2 Br. 332 ; Milne, 1863, 4 Irv. 301 ; Broivn, 1866, 5 Irv. 215 : Robert-

son, 1891, 3 Wh. 6; Miller, 1874, 3 Coup. 16; MacUin, 1876, 3 Coup.
257 ; Barr, 1876, 3 Coup. 261 ; Macdonald, Crim. Lau\ 3rd ed., 10, 11, 12).

3. Mental unsoundness, while not of a degree to bar trial, or to exempt
from punishment, may still be present in a degree which is regarded as
taking the offence from a higher to a lower category, reducing it, e.g., from
murder to culpable homicide (Dingwall, 1867, 5 Irv. 466; Granger, 1878,
4 Coup. 86 ; see Ld. AI'Laren's charge in Robertson or Broivn, 1886, 1 White,
93; Abcrcrombie, 1896, 2 Ad. 163, 23 E. J. C. 80). Fnially, the fact

that a prisoner is weak-minded, or of an ill-balanced mind, is frequently
urged with success in mitigation of punishment.

[See also Eape.]

V. The Lvsaxe as Witnesses.—The admissibility of insane persons
as witnesses is one of degree. (See Witness.)

Insolvency.—Insolvency is the condition of inability to meet one's
debts or obligations. Two tests of its existence may be taken : one lieing

wiiether the debtor can meet his obligations, according to their terms, as

they fall due
; the other, whether the value of his total assets at a particular

time is equal to the sum of his liabilities, due presently or in futuro, or
contingent (Bell, Com. ii. 152; M'Nab, 1889, 16 E. 610; Teenan, 1886,
13 E. 833 ; Aitkcn, 1890, 28 S. L. E. 115). In the former case the insolvency
has been said to be practieal insolvency ; in the latter, absolute insoh'ency.
For most purposes the former test is that which falls to be applied. What
creditors are primarily concerned with, particularly in commercial dealings,
is to get fulfilment of their claims as they become prestable ; and if the
debtor cannot so perform his obligations, but needs time to liquidate his
affairs, he is giving his creditors less than their due, even although he may
ultimately realise his estate so as to pay all his debts in full, with interest.
An apparent sufficiency of assets, if and whi'u reahsed, to meet all liabilities.



6 IXSOLAT.NCY

is subject to the uncertainties of realisation ; and, in any case, the debtor

has no right to demand a delay wliich may in many cases be ruinous or

detrimental to creditors who have calculated on an exact fulfilment of their

debts according to their terms. Accordingly, it is quite settled that, in

ascertaining the existence of insolvency in connection with its most
important effect, viz. as an ingredient of notour bankruptcy, it is practical

insolvency that has to be looked to {M'Nab, 1889, 16 E. 610, per Ld. Adam ;

Ti'cnan, 1886, V.\ E. 83:'. : Aitl-cn, 1890, 28 S. L. E. 115. See Bankruptcy)!
The expiry of a charge without ])ayment aflbrds jjriind facie proof of

insolvency in constituting notour bankruptcy (Jf'Xah, supra : Fkmiwj, 1884,

21 S. L. E. 164, 9 Ap}). Ca. 966 ; Knoivks, 1865, :^. M. 457). On the otlier

hand, it sometimes becomes necessary to ascertain retrospectively a man's
financial state at a period when there had been no declared insolvency or

failure to meet his current obligations. This often happens in the case of

creditors challenging alienations or preferences granted by a debtor to their

prejudice ; and in such cases it becomes necessary to resort to a general

view of the debtor's financial affairs, so as to ascertain whether by the act

challenged he was depleting a fund insufficient, or no more than sufficient,

for meeting all his existing liabilities, or was gi^ing away from a surplus of

assets (Bell, Com. ii. 153; Goudy on Bankruptcy, 19, infra).

Insolvency has at connnon law and under statute certain effects on a

debtor's power of dealing with his estate: (1) in restraining liim from
preferring particular creditors on what is rx lii/puthcsi an insufficient fund
for payment of all, and (2) in restraining liim from depleting his estate, to

the .prejudice of his creditors, by alienating it for gratuitous or inadequate

considerations. Apart from these effects, which will be foinid treated

more particularly below, insolvency operates in various ways to f[ualify a

man's relations with those towards whom lie is under contractual obligations.

Thus if a debtor in a de])t not yet due be insolvent, or even if only in that

suspect condition described as rcrgcns ad inopiam, his creditor is entitled

to the exceptional remedy of diligence in security, by way of arrestment,

inhibition, or adjudication, or sequestration for rent (Bell, Com. i. 7, 752-3
;

Bell, Prin. 46, 69, 832; Ersk. ii. 12. 42; iii. 6. 10; Jurid. Styles, iii. 126,

275, 304). And in the same circumstances it is probably competent for a

creditor in a debt not yet due to raise action and obtain decree conditioned

upon the arrival of tlie term of i)ayment (see Creur, 1882, 9 E. 890).

Similarly, in tlie case of mutual contract, if tlie obligations are not strictly

reciprocal in point of fime, the anterior obligation may Ix' suspended if tlie

]>arty wliose obligation is postponed is insolvent (I^jcII, J^rin. s. 71). Again,

in iho law rtf sale, the doctrine of stoppage in transit/' recognises the right

of a seller to stoj> the delivery of goods to an insolvent buyer while the

goods are still in course of tran.sit (56 & 57 Vict. c. 71, s. 44 ; Bell, Com. i.

223 et serj.)
; and, on the other hand, it is the right and the duty of a buyer

wlio lias become insolvent to refuse to take dcliverv of <foods sent him by
the seller, to the i-.lYect of rescinding the contiact, unless the seller should

decline to rescind (56 & 57 Vicf. c. 71, s. 45 (4); Bell, Com. i. 253; G<iiidy

on Jlankrti.ptcy, 293). Under the Sale of Goods Act, 1893, w hicii has codilicd

the law of sale, a person is d(!enied insolvent within the nieaning <if tlif

Act "who cilhcr has cr-ascd to ]»ay his dclits in thr orih'nary course of

business, or raiinot jjay his tlebts as they beeome due, whether he has

committed an act of bankrui)tcy i»r not, and whethei* he has liecome a
notour baiikrii])t or not" (56 & 57 Vict. c. 71, s. 62 (3)).

Insolvency does not, however, tie a dftbtoi's hands so as to ])reveiit him
fn^m enteiiii'f into contracts an<l doin<f all acts which a niau niav enter into
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" with a view to carry on aftaiis, and in the hopes of a better fortune " (Bell,

Com. i. 264-6; Grant, lsi()V. 951, per. Ld. Karnes; Ehrenhachcr, 1874, 1 R.1131;

Goudy on Bankruptcy, 21). lUit if the insolvency is notorious, and indicates

a resolution on the part of the debtor ccdcrc foro, it is a fraud for him to

continue contracting ; and contracts entered into under such circumstances

may be rescinded by those who are the victims of the fraud {Schui/rmans,

1828, 6 S. 1110; JFatt, 1846, 8 D. 529; see Richmond, 1854, 16 D. 403;
Morton, 1858, 20 D. 362 ; Ehrenhachcr, supra).

Nor does insolvency ^^e'r sc bar tlie debtor from carrying on litigation,

or, in the general case, subject him to the necessity of tinding caution for

expenses {Ritchie, 1881, 8 R. 747 ; Weir, 1876, 4 R 8 ; see Bell, 1862, 24 D.

603 ; Laurie, 1888, 16 R. 62 ; Johnstone, 1890, 18 R. 191). But caution is a

matter entirely in the discretion of the Court, and in special circumstances

of pronounced insolvency, combined with frivolous or vexatious litigation,

the Court may require it to be found (Mackay, Bract. 154; Ritchie, sup)ra,

per Ld. Young; Stevenson, 1886, 13 R. 913).

The special effects of insolvency in restraining the debtor from granting

alienations or preferences, to the prejudice of his creditors, will be treated

under the following headings : I. Gratuitous Alienations at Common Law

;

IL Fraudulent Preferences at Common Law ; III. Gratuitous Alienations

under the Act 1621, c. 18; IV. Alienations in Defraud of Diligence under

the Act 1621, c. 18.

I. Geatuitous Alienations at Common Law.

The general principle of this branch of the law is that from the moment
a debtor becomes insolvent he is bound to regard himself as administerinsj

his estate for his creditors ; and, accordingly, while he may continue trading

for the benefit both of his creditors and himself, he is not permitted to give

away gratuitously the estate which it is his duty to make available to his

creditors for payment of their debts. Every form of gratuitous alienation,

whether direct or indirect, is thus forbidden. Where, e.g., an insolvent debtor,

in knowledge of his insolvency, expended funds in improving a house held

by his marriage-contract trustees for his wife and children, an action by
the trustee in his sequestration was found relevant in which declarator was
sought that, so far as the trust property was found to be benefited by the

expenditure, the marriage trustees held it for behoof of the pursuer {Main,

1881, 8 R. 880). The gratuitous alienation of a spes succcssionis—as by
discharge of legitim—has been held to be reducible when granted by a

bankrupt after sequestration {Ohers, 1897, 34 S. L. R. 538) ; and the principle

of the decision seems to strike at such an alienation when granted during

the debtor's insolvency, before actual bankruptcy ; for, while a spes succcs-

sionis is not attachable either by ordinary diligence or by sequestration,

the debtor is not entitled by voluntary act to deprive his creditors of the

chance of the succession becoming available for payment of their debts.

Constructive fraud in the alienation.

—

A7iimusfraudandi on the part of

the debtor is not requii'ed in order to vitiate the transaction challenged

(Bell, CVy/;. ii. 184 ; ^S'^ra-/, 1672, Mor. 4911; Main,supra\ see J/'Couwi, 1853,

15 D. 494). Nor does it seem to be necessary that he be in contemplation
of bankruptcy, or conscious of his insolvency {ih.\ Wilson, 1863, 16 D.

275 ; Gouily on Bankrvpteij, 26 ; cf. Bdmond, 1853, 15 D. 703). The injury

to the creditors is equally great whether the debtor knows of his insolvent

state or not. The point, however, is not very clearly settled. Fraud on
the part of the recipient of the gift is not required {M'Cowan, supra ; Goudy
oil Banlcruptcy, 26).
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Non-onerosity.—The onus of proving a particular transaction to have
been gratuitous lies on the person challenging it, there being no presump-
tion at common law, as under the Act IGlil, c. 18. The terms of the deed

constituting the grant are, of course, not conclusive, and may be contradicted

by parole evidence (Bell, Com. ii. 184; Trotter, Mor. 12561 ; see Morrison,

1854, 16 D. 1125; Forsyth, 1863, 1 M. 1054).

Value in money, or money's worth, must amount to a fair equivalent in

order to support the transaction, otherwise it will be reducible quoad cxccssum

{Glc7icair7i, 1677, Uor. 1011: see Millers Jr., 1862, 24 D. 821; Watson,187-^,

1 E. 882).

Prior legal obligation forms, in point of qiuility, good consideration to

elide the charge of non-onerosity (see Broadfoot, 9 Dec. 1808, F. C. ; Home,
1847, 9 D. 651 ; M'Cowan, supra ; Taylor, 1888, 15 K. 328). The granting

of security or satisfaction (other than specific performance) to a prior

creditor may be challengeable as a preference (see infra, Fraudident Prefer-

ences at Common Law).
Consideration or value arising out of the provisions of mutual contracts

may or may not be adequate to elide a challenge, according to the cir-

cumstances of the particular case (Bell, Com. ii. 176). The cases under
this head have mainly related to settlements by marriage contract. In the

case of an anfemiptial marriage contract entered into while the husband is

insolvent, the general result of the authorities seems to be that a provision

made by him for his wife will be sustained to the extent of a reasonable

provision. Thus Professor Bell says :
" Even in antenuptial contracts, if

the husband is at the time insolvent, the provision to the wife will not be

sustained beyond the limits of a reasonable and moderate allowance " (Bell,

Com.i.QSS; see Goudyon Bankruptcy, 29; I)U7ican,17 85, Mov. 987; M'Lctchlan,

1824, 3 S. 132; Carphin, 1867, 5 M. 797 ; cf. Eraser on H. & W. ii. 1350).

In estimating the reasonableness of the settlement, it has been said that the

Court will not " measure the rationality of the provisions in nice scales : a

case of gross excess must be made out to justify reduction " (per Ld. Neaves
in Carpliin, sup)ra). In the case of M'Laclilan {sujjra), the Court held that
" the station of the wife and the fortune she brought should be chiefly kept
in view, rather tlian the private circumstances of the husband " (see also

Buchanan, 1822, 1 S. 299 ; Watson, 1874, 1 E. 882). Collusion between
the spouses may introduce a dilferent element, as showing that the provisions

were not truly the consideration for the marriage (see Watson, siqjra, per Ld.

Ormidale). The validity of provisions to the children of the marriage
depends on the same princi]ile as tliose to the wife ; and, accordingly, tliey

will be sustained so far as moderate and rational in character, and reducible

quoad cxcessum (Goudy on Bankruptcy, 30 ; Burton on Bankruptcy, \. 148

;

Ballantync, 17 Feb. 1814, F. C. ; Blackburn, 29 May 1816, F. C. ; Watson,
s\Lj)ra). Aiitenuj)tial ])rovisions made by the insolvent jtarciit of either of the

spouses would s(;em to be also sn]iported by the onerosity of tlie marriage, so

far as reasonable, where the marriage takes place on the faith of them (sec

Thoirs, 1729, M. 984 ; Cruickshank, 4 Bell's App. 179 ; Goudy on Bankruptcy,

31). But knowledge by the spouses of the granter's insolvency may lay the

provision open to chalU'ngc (J^ood, 1080, ]\Ifir. 977). The onerosity of the

marriage extends to provisions in favour of the more remote! issue ns well

as the immediate children, but not to provisions in favour of third jiarties

(IfalJ, 20E. (H. L.)88).

A Postnuptial settlement differs from an antenuptial nne in lacking the

onerosity wliich arises where tlie marriage takes place on tlie faith of tlic

settlement; accordingly, a non-reniuneratory postnuptial provision by a
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husband in favour of his wife, to take effect stantc matrimonio, is in law a

donation inter viruiii et uxorcm, and reducible by his creditors, whether he

was solvent or insolvent when he granted it (Dunlop, 1865, o M. 758, 5 ^I.

(H. L.) 22; Lcarmonth, 1871, 10 M. 107, 2 11. (H. L.) 62). A postnuptial

settlement to take effect after the husband's death is in a different position,

because there is a natural obligation on a husband to make reasonable

provision for his wife's support after his death. It is not a clearly settled

question wliether such a settlement can compete with the husband's

creditors. The weight of more recent opinion is to the ellect that it cannot

(see Guthrie, 1846, 9 D. 124; Fraser on //. & W. ii. 1500; Goudy on

Bankruptcij, 32 ; M'Laren on Wills, 667-8 ; Walher, Mor. 953 ;
M'Kcnzic,

Mor. 958; Campbell, Mor. 988; Fenjusson, Mor. 1001). Postnuptial

provisions to children, granted during insolvency, give no right in com-

petition with onerous creditors (Ersk. iv. 1. 34 ; Bell, Co)n. i. 687-8 ;
Fraser

on H. & W. 1502
;
Qiteemherry, Mor. 961).

There is, however, a statutory exception to the general rule applicable

to postnuptial settlements in the case of policies of assurance. By the

Married Women's Policies of Assurance (Scotland) Act, 1880, it is enacted

that " a policy of assurance effected by any married man on his own life,

and expressed upon the face of it to be for the benefit of his wife, or of his

children, or his wife and children, shall, together with all benefit thereof, be

deemed a trust for the benefit of his wife for her separate use, or for the benefit

of his children, or for the benefit of his wife and children ; and such policy,

immediately on its being effected, shall vest in him and his legal representa-

tives in trust for the purpose or purposes so expressed, or in any trustee

nominated in the policy, or appointed by separate writing duly intimated

to the assurance office, l)ut in trust always as aforesaid, and shall not other-

wise be subject to his control, or form part of his estate, or be liable to the

diligence of his creditors, or be revocable as a donation, or reducible on any

gromid of excess or insolvency . . . provided always that if it shall be

proved that the policy was effected and premiums thereon paid with intent

to defraud creditors, or if the person on whose life the poHcy is effected

shall be made bankrupt within two years from the date of such policy, it

shall be competent to the creditors to claim repayment of the premiums

so paid from the trustee of the policy out of the proceeds thereof " (43 & 44

Vict. c. 26, s. 2).

LxsoLVEXCY OF THE DEBTOR.—It is not ncccssary that the debtor

shall have been insolvent before granting the alienation challenged ;
it is

sufficient if the effect of the alienation is to make him so (Bell, Com. ii.

228 ; M 'Xenzie, Mor. 924). The debtor must have continued insolvent down
to the time when the transaction is challenged; the vice in it will be

cured if he has regained a solvent condition (Goudy on Banlru2)tei/, 34;

Street, Mor. 4911 ; M'Cotmn, 1852, 14 D. 901).

In the general case, the onus of proving insolvency lies on the creditor

challenging the transaction, there being no presumption at common law, as

under the Act 1621, c. 18. As the insolvency has to be shown retrospectively,

the proof proceeds by a comparison of the debtor's total assets with his

total liabilities at the date of the transaction (Bell, Com. ii. 153, 180 : Street,

Mor. 4911 ; Laurie, Mor. 911 ; M'Keiizie, Mor. 924; A. & B., 17 November
1837, F. C; M'Kellar, Mor. 1114: see M'Cotvan, 1852, 14 D. 901 ;

Hodge.

1883, 21 S. L. E. 40). " It has been held sufficient if the debtor have, at

the time of the deed, a risible estate, although ex eventu he should prove

insolvent. The subsccjuent depression of his funds, or the fall of markets

for land or goods, will therefore afford a good answer on the question of
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insolvency, where, on a fair reckoning of the estate as at the date of the

deed, the\lebtor was solvent" (Bell, Com. ii. 180 ; M'KcII, :Mor. 920). The
estimate of the debtor's att'airs will be taken favourably to solvency when
the challenge is at a distant time (Bell, Com. ut supra).

The onus of proof may be shifted if the transaction be attended by
circumstances laying it under suspicion, as where the connection between

the parties has been very close and intimate (Bell, Com. ii. 184; ^farshall,

Mor. 48, note; Inglis, Mur. 115G7; M'Christian, Mor. 4931), or where the

transaction is of a latent character {Pollock, Mor. 4909 ; Simpson, Mor. 11570
;

Burton on Bankruptcy, i. 1 1 5). And even where the alienation has been

made during the granter's solvency, it has been held liable to challenge, if

kept latent so as to deceive posterior creditors, especially where the receiver

has had any participation in XhG (\e^\gn {Folloclc, supra: ^^/rc^5, Mor. 4914

:

Infjlis, Mor. 11567: Rcid, Mur. 4923; Blair, Mor. 4927: Bohertson, Mor.

4929 ; Boseherry, 1823, 2 S. 394; Hochjc, 1883, 21 S. L. R 40).

Title to Challexge.—Any onerous creditor, w^hether prior or

posterior, may make the challenge (Ersk. iv. 1. 44: M'Comrn, 1852, 14 D.

9G8: Edmond, 1853, 15 D. 703; see Wink, 18G7, 6 M. 77). In other

respects the title to challenge is the same as under the Act 1G21, c. 18

(see infra).

Form of Challenge.—" Challenges at common law seen.i always to

have been competent by way of exception as well as action ; and where the

question was one affecting moveable rights, they might be made in tlie

inferior Courts as well as in the Court of Session " (Goudy on Bankruptcy,

36; M'Eu-en, 1828, 6 S. 889). Under the Bankruptcy Act, 1856, s. 10,

"all alienations of property by a party insolvent uv notour bankrupt, which

are voidable Ijy statute or at common law, may be set aside either by way
of action or exception " (this section ai)}>lies to the Sheriff Court mider 20 &
21 Vict. c. 19, s. 9). " Exception " includes the case of a pursuer challenging

l)y way of reply (see Dickson, 1866,4 M. 797, per Ld. Pres. Inghs). An
action of reduction in the Sherilf Court is not competent {JJickson, supra :

see Moroney, 1867, 6 M. 7), and the ordinary jurisdiction of the Sheriff

is not enlarged by the above provisions {Dickson, supra).

Where the challenge is made by a direct action, it must Itc in tlie form

of a reduction in the Court of Session if it involves the setting aside of any
writing on which the alienation depends {Cook, 1896, 23 \\. 925 ; see Dohic,

1854, 17 1 ). 97, for case of reducing title created by recipient of the ])roperty).

But where the alienation has been made without writing, the challenge may
Ite Ity a petitory action in tlie Sheriff Court (if tlie ])urKuer lie one having a

title to insist in a petitory claim, as, c.y., a trustee in sctjuesLration ; see Cook,

sujrra), or a jietitory or declaratory action in the Ctnirt of Session (sec

Mackay, Practice, 391
;
Main, 1881 , S II. 880 : Jurid. Styles, vol. iii. 79 : Lees,

Shrriff i'tmrt Styles). It is com]ietent U) combine with an action of reduction

a conclusion dir(,'fted against the bankrupt for ])aym('nt of the pursuer's claim,

and tliiis obtain, where necessary, a ground for doing diligence against the

l»ro])erty when the alienation has been set aside (per Ld. M'Laren in Cook,

supra). Tbf necessary averments of the action arc : ( I ) tli.il the alienation

was madf gratuitously: (2) (hat tb(^ giaiitcr is iiisolvciil, and was so at the

date of the alienation; (.'i) tbat the alienation was made to the prejudice of

lawful cre(ht(trs (Main, supra; Edmond, 1853, 15 D. 703; see M'Cowan,

1852, 14 \). 901).

As regards the effects of a succe.ssrul challenge, reference may be

made to wliat is sai<l below (n\ tliis bead, in dealing with the Act 1621,

e. IS.
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II. Fraudulent Pkeferences at Common Laav.

The prohibition of transactions of this nature depends, not on their

being gratuitous (the recipient being ex hypotlwsi a creditor), but on the fact

that they disturlj the equality among the creditors, whose rights are regarded

as fixed, so far as the debtor is concerned, on the occurrence of his insolv-

ency (Bell, Com. i. 9 ; ii. 226).

(1) Preferences Challengeable.—" Speaking generally [as to excep-

tions, see infra\ every kind of transaction by which a benefit is given to one

creditor in preference to others, whether it be l)y direct transfer or by some

indirect operation, is open to challenge. Thus the rule applies where a

security is given for what was formerly an unsecured debt, or an obligation

to grant a securitv is undertaken {M'Covmn, 1853, 15 T). 494 ;
Thowo.% 1866,

5 M. 198 ; see English Bankruptcy Act, 1883, 46 & 47 Vict. c. 52, s. 48 : and

Eobson on Banh-uptcy, 135 d scq); or, again, where the debtor facilitates a

creditor's attempt to execute dihgence or obtain a decree {M'Eiccn, 1828, 6

S. 889 ; Laurie's Tr., 1867, 6 M. 85 ; Wilson, 1856, 16 D. 275 ;
exparte Pearson,

L. B. 8 Chan. App. 667). As it is said in the Digest :
' si forte data opera

ad judicium non ad fuit' {Diy. 42. 8. 3. 1). But a mere voucher or

acknowledgment of debt, such as an I. 0. U., is not impeachable

{Williamson, 1882, 9 E. 859)" (Goudy on Bankruptey, 38-9). A trust deed

for creditors providing for equality of treatment in distribution is not

reducible at common law (Bell, Com. ii. 387-8). ^Vhere certain creditors of

an insolvent assembled and, without either calling a general meeting, or

obtaining a disposition, or any legal warrant, took possession of part of the

stock and divided it among themselves in proportion to their debts, and

agreed to contrilnite small sums towards enlarging the dividend arising out

of the residue for the benefit of the other creditors, it was held, in a question

with a creditor who was no party to this arrangement, that they must either

restore to the estate the abstracted goods or their just value, or pay the

creditor bis debt in full {Crawford, 1829, 8 S. 158).

(2) Nature of Fraud.—Animus fraudancli on the part of the

debtor is not required: fraud is presumed if the preference is

granted voluntarily, while he is hisolvent and conscious of his nisolvency

{}tCoimn, 1852, 14 D. 968, and 1853, 15 I). 494 ; Wilson, 1856, 16

D. 275). The decisions, however, are not uniform on the (question

whether collusion on the part of the creditor who receives the pre-

ference is necessary. The earlier decisions seem to affirm the necessity

of this element in the transaction (Bell, Com. ii. 226-32 ; see Kinlorh, ]\Ior.

889; Cramond, Mor. 893; Serym-eor, Mor. 903; Grant, Mor. 949; Blaikir,

Mor. 887 ; Marshall, Uov. 1144). In the leading case of JPCou-an cO Wriyhf,

however, the question was fully considered, and the doctrine was clearly

laid down that knowledge of the debtor's insolvency on the part of the

creditor is unnecessary, the ratio being that the presence or alisence of

such knowledge makes no difference in the injury done to the other credi-

tors ])y the preference being granted {M'Coican, 1853, 15 D. 494; see also

the subsequent cases of Wilson, 1853, 16 D. 275 ; Guild, 1857, 20 T>. 3 and

302; Adamson, 1867, 6 M. 347: and cf. Edmond, 1853, 15 D. 703, per Ld.

Pres. M'Xeil; Thoma.^, 1866,5 M 198; Laurirs Tr., 1867, 6 M. 85; and

rroudy on Bankrujjtcy, 40, for opinion that question not settled).

(3) Transactions exempted from Challenge.—{a) Cash Pay-

ments.—Payment in cash of a money debt presently due is not

challengeable {Broadfoot, 9 Dec. 1808, F. C. ; Thomas, 1865, 3 M. 358:

Cuutfs'Tr., 1886, 13" P. 1113; see Lamond, 1857, 15 Ii. 32), even though



12 INSOLVENCY

both the debtor aud the creditor are aware of the del)tor's insolvency

{Thomas, 1865, sujn'a: Coutt's Tr., supra: Taylor, 1888, 15 E. 328, per

Ld. liutherfurd Clark); but payment may be bad if anticipatory {Spcir,

1827, 5 S. 680; Blincow, 1827, 7 S. 124 : afi'd. 7 W. & S. 26; Guild, 1857,

20 D. 3 and 392; of. Stiven, 1897, 34 S. L. R 692), or as the result of a

fraudulent contrivance between the debtor and creditor for conversion of

tlie debtor's assets into cash, to enable payment to be made in that form

(see Taylor, 1888, 15 E. 328; Lamoiul, supra).

(h) Transactions in Course of Trade.—The fulfilment of obligations other-

wise than by payment of money is protected if done in the fair and
ordinary course of trade (Bell, Com. ii. 228; Thomas, 1866, 5 M. 198.

See the corresponding exception under the Act 1696, c. 5, in article on

Bankruptcy).
(c) Xova dehita.—Alienations in specific implement of obligations under

onerous contracts, where the obligations hhic inch are undertaken unico

contextu, are not subject to challenge, as, e.<j., delivery of goods under a con-

tract of sale (see Taylor, 1855, 17 D. 639), or a security for a loan specifi-

callv agreed to be given when the loan was granted {Millers Tr., 1862,

24 i). 821 ; Hornc, 1847, 9 D. 651 ; Stiven, 1867, 9 M. 923 ; see Rose, 1868,

6 M. 960; Clark, 1883, 9 E. 1017). But a transaction which is ex facie a

novum dehiium may be impeached if it be really a collusive contrivance to

confer a preference, as where a sale to an existing creditor is made for the

purpose of enabling him to plead his existing debt as a set off against the

price (Bell, Com. ii. 124, 199; Marshals Tr., Mor. 1144).

{d) Insolvency of the Debtor.—The debtor must have l)een insoh'ent

before granting, or have been reduced to insolvency by, the alienation

challenged ; and he must have continued insolvent down to the date of the

challenge {M'Coican, 1852, 14 D. 968, and 15 D. 494. See further, as to

proof of insolvency, under head of Gratuitous Alienations at Common Lau\
supra).

{e) Title to Challenge, etc.—It cannot be said to l»e definitely settled

whether creditors in debts contracted after the alienation are entitled to

challenge, or only those whose debts were contracted prior thereto. In the

leading case of M'Coican (14 D. 968) the issue was limited to prior

creditors, but the question does not appear from the report to have been

considered. In the analogous case of challenges under the Act 1696, c. 5,

the Court, prior to tlie Bankruptcy Act, 1856 (s. 11), decided that the

right of challenge was confined to prior creditors. Erskine, however, lays

it down tliat "creditors whose debts are contracted after tlie alienation

made by tlie debtor, though they have no aid from the Statutes, are not

excluded from the remedies comjietent to them by the conmion rules of

law. Tliey are, therefore, entitled to an action for setting aside every

light granted by the debtor to their ])rejudice, though jireviously to their

own grounds of debt, if it carry in it evident marks of fraud " (Ersk. iv. 1. 44).

I'lcU (Com. ii. 227) also supports the right of posterior creditors to challenge

(see also CJoudy on Bankruptcy, 44 ; Mackay, Practice, 407). As in other

respects the title to challenge, and form and effects thereof, are the same as

mider the Act 1696,c. 5, reference is, brevitatis causa, made to t ho article on

BaNKKUI'TCY.

Ill Gratuitous Alienations under Att 1621, c. 18.

Tins Act, which was based mainly on the Actio Panliana of the T{(uuan

Law (/////. 42. 8), was in forma conlirmation of an " Act of the Lords of

Council and Session made against dyvours and l»aid<rupts at I^dinbuigh
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the 12tli day of July 1G20." After a lengthened preamble reciting the
evils arising from the frauds of bankrupts, practised by means of simulate
alienations " to their wives, children, kinsmen, allies, and other confident
and interposed persons," the Act provides as follows :

—

" For remeed whereof, the said Lordes, according to the powers given
unto them by His Majestie and his most noble progenitors, to set downe
orders for administration of justice : meaning to follow and practise the
good and commendable lawes, civil and canon made against fraudful
alienations, in prejudice of creditors, and against the authors and par-
takers of such fraude ; statutes, ordaines, and declares, That in all actions,

and causes depending, or to be intended by any true creditor, for recoverie
of his just debt, or satisfaction of his lawful action and right: They
will decreete and decerne, all alienations, dispositions, assignations, and
translations whatsoever, made by the debtor, of any of his lands, teindes,
reversions, actions, debtes, or goods whatsoever, to any conjunct or con-
fident person, without true, just, and necessarie causes, and without a
just price really payed, the same beeing done after the contracting of
lawful debts from true creditors: To have beene from the beginning,
and to be in all times comming, null, and of none availe, force, nor
effect : at the instance of the true and just creditor, by way of action,
exception, or reply : without further declarator. And in case any of His
Majesties good subjects (no ways partakers of the saids fraudes) have law-
fully purchased any of the saids bankrupts landes or goods, by true bar-
gaines, for just and competent pryces, or in satisfaction of their lawful
debts, from the interposed persons, trusted by the said dyvours. In that
case, the right lawfully acquired by him who is no-wayes partaker of the
fraude, shall not be annulled in manner foresaid. But the receiver of the
pryce of the saids lands, goods and others, from the buyer, shall be holden
and oblished to make the same forth-comming to the behoove of the
bankruptes trew creditors, in payment of their lawful debts. And it shall
1)6 sufficient probation of the fraud intended against the creditors, if they,
or any of them, shall be able to verifie by writte, or by oath, of the partie
receiver of any securitie from the dyvour or bankrupt, that the same was
made without any true, just, or necessarie cause, or without any true and
competent price : Or that the landes and goods of the dyvour and bankrupt
beeing sold by him who bought them from the said dyvour, the whole, or
the most part of the price thereof was converted, or to be converted to
the bankruptes profit and use. Providing alwayes, that so much of the
saids landes and goods, or prices thereof so trusted by bankrupts to inter-
posed persons, as hath beene really payed, or assigned by them to any of
the l)ankrupts lawful creditors, shall be allowed unto them, they making
the rest forth-comming to the remanent creditors, who want their due
payments."

(1) The Act differs in its operation from the common-law rule against
gratuitous alienations during insolvency, in respect that it is applicable
only to alienations made to "any conjunct or confident person." Further,
in applying the Act the challenging creditor has been accorded by the
Court the benefit of two presumptions. These are, that if it be admitted
or proved that the grantee is a conjunct or confident person, and that the
debtor is insolvent, it is presumed: (1) that the debtor was insolvent at the
date of the alienation; and (2) that the alienation was granted without
any consideration such as is required to elide the Act. The onus of re-
butting these presumptions by proof to the contrary is thus thrown on the
defender (Bell, Com. ii. 172, 179 ; infra).
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It is a (question wlietlier tlie Act diftcrs further from the cniinnon law

ill striking only at rights depending on \\riling. This question is not

clearly determined by decision. The kinds of alienation expressly men-

tioned in the Act include " alienations " of " goods " (see, however,

Erskine's definition of "alienation," iv. 1. 29). The construction of the Act,

moreover, has proceeded on the footing that the particular cases specified

in it are examples merely, and not restrictive (^Mackenzie, Obs. fol. 2-8

;

Thomas, 1865, ."5 ^L 1160, per L. J. C. Inglis). There is no ground of

principle for holding the rule of the Act applicable only to written rights

;

and in the case of tlie Act 169G, c. 5, the, construction adopted by the

Court has rejected the literal meaning of the words " dispositions, assigna-

tions, or other deeds," and admitted the Act to apply to all alienations of

the character struck at l»y the Act, whether dependent on writing or not

(see Forhcs, Mor. 112-4 ; Bell, Com. ii. 196). On the other hand, the language

used by the institutional writers and in the decided cases regarding the

Act seems to assume that it applies only to written rights (see Stair, i. 9.

15; Ersk. iv. 1.29; Bell, C'o»i. ii. 174); and it has been generally considered

that transferences of assets without writing, as, e.g., delivery of goods, do

not fall uiuler the Act (Goudy on BanlcrKpfcy: see Dohic, 1854, 17 D. 97;

Main, 1881, 8 R. 880; Thomas, 1865, 8 M. 'll60; cf. Forhcs, Mor. 1124;

Boss, 1830, 8 S. 916 ; North British Railway, 1882, 20 S. L. R. 129).

The kinds of alienation struck at by the Act include not merely direct

conveyances of property, ])ut every transaction h\ which the debtor's estate

is diniinished, either directly or indirectly (Stair, i. 9. 15; Krsk. iv. 1. 29;

Bell, Com. ii. 174), as, r.//., the discharge of a debt {Lain;/, 18:52, 10 S. 200),

the abandonment of defences to an action ( Wilson, 1 853, 16 D. 275), the

purchase of property which is conveyed direct by the seller to the conjunct

or confident person {BoUlcn, 1863, 1 M. 522), a prec(uiccrted decree allowed

to pass in absence (Mackenzie's Works, ii. ]). 8). Obligatory documents, such

as bonds

i

under the

Thomas,
{Kyd, 1890, 17 B. 1051). B)ut a mere acknowledgment of debt or voucher

does not seem to fall under the Act {Thomas, siqjra ; see Mathews Tr., supra).

The transfer of a right which is not attachable by creditor's diligence is, in

the opinion of Prof. Bell, not impeachable under the Act. In a recent case,

however, it has been held that the gratuitous alienation of a spcs si/rcessionis

by a sequestrated l)ankru])t was retlucilile {OIx rs, 1897, .'U S. L. B. 538),

and the principle of the decision seems applicable to such an alienation

granted during insolvency, before actual bankrui)tcy.

(2) Conjunct and Confident Persons.—The terms "conjunct or con-

fident" arc am])lifled in the ]»reamble of the Act into "wives, kinsmen,

children, allies, and other confident and inter])osed ])orsons." In the early

decisions the test of relationship in the a])iilication of the word "conjunct"

was generally taken to l)e the same as for the declinature of a judge under

the Acts 1594, c. 16, and 1681, c. 13. According to this tc^st, jtarcnts and

children, l)rothers and sisters, uncles and aunts, nephews and nieces, are

"conjunct" {Tarpcrsie, 1673, Moi'. 900; Brown. 1754, Mor. S86)^8o are

])arents and children, and brothers and sisters by allinity {Hume, 1673, Mor.

899; Mercer, 1695, Mo)-. 12563—a stepson), but not uncle and ne])hew by

affinity {FAihank, 1712, :\lor. 1 2569). The liusband of a wife's sister, however,

was held in one case not t(j be conjunct {M'Cinvan, 1826, 4 S. -BIS). It has

not been decided wliethcr a cousin is conjunct (Sindnir, 1680, Mor. 12562;

M'JJowal, 17 14, Mor. 12569). The term " conli<lcnt " does ix.t imply relation-
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ship. " 'I'lie principle of the rule applies to every situalioii ol" intimate and
contidential intercourse. It seems to comprehend partners in trade, servants,

factors, confidential men of business " (f^ell, Com. ii. 175. As to law af^'onts,

see ih.). " By confident })ersons arc meant those in wliom the grantcr is

presumed to place an uncommon trust from his employing tiiem in certain

offices about his person or estate, as a doer, steward, or domestic servant

"

(Ersk. iv. 1. 31 ; see Edmond, In I). 70.'3). Trustees under an ordinary trust

settlement arc not confident witli the beneficiaries {Yoiiikj, 1835, 13 S.

305 ; see Watson, 1874, 1 IJ. 88:^). X constituent has been lield not con-

fident with his factor {Bucclcnch, Mor. 12573). It was said, however, that the

factor might be confident with his constituent. In one case the debtor's

]iaramour and Iwstard children were apparently regarded as falling within

the category of the Act {BaUantinc, 17 Felj. 1814, F. C).

The onus of proving the grantee to be conjunct or confident with the

debtor lies on the creditor challenging the transaction.

(3) Non-oncrosity of Transaction challenged.—To render an alienation

liable to challenge under the Act, it is necessary that it has been granted
" without true, just, and necessary causes, and without a just price really

paid." The terms of the Act would seem intended to throw the onus of

proving non-onerosity on the creditor making the challenge. But the rule

has for long been established by the Courts, that if it is admitted or

proved that the debtor is insolvent and the grantee a conjunct or confident

person, the creditor is entitled to the lienefit of a presumption that the

deed was gratuitous, as well as a presumption that the debtor was insolvent

when he granted it (Bell, Cow. ii. 172, 179 ; Riddoch, Mor. 12554 ; Hamilton,

Mor. 12555; Whitehead, Mor. 12557: >'^tansfield, I\Ior. 954; Xcqjier, Mor.

3755), and that the onus of negativing these presumptions lies on the grantee.

The proof as to onerosity may be by parole {Laing, 1832, 10 S. 200

;

Mathev:'s Tr., 1867, 5 M. 957, per Ld. Pres. Inglis ; Hodge, 1883, 21 S. L. E.

40). The terms of the deed are not in themselves sufficient to displace the

presumption of non-onerosity (Bell, C'o7».ii. 179; Whitehead,Mow 12557; Eulc,

Mor. 12566 ; Skene, Mor. 12572 ; 3rKies, Mor. 12574). Nor is the oath of the

grantee in supplement of the terms of the deed conclusive (Hamilton, Mor.
12555 ; Anld, Mor. 12552 ; North British Raihoay Co., 1882, 20 S. L. E. 129).

It is said by Bell, however, that "it may be taken as the reconciling

principle of the varying decisions, that wherever the presumption arising

from the mere connection of the parties was alone to be overcome, the

narrative, fortified by the holder's oath, is sufficient ; but wherever any
additional circumstance appeared indicative of unfair dealing, other evi-

dence is necessary " {Com. ii. 179, note). The same author states that " where
the narrative bears gratuitous causes, it is considered as confirming so

strongly the presumption of gratuitousness that the law holds it as

ultimate evidence of no valuable consideration having been given " {Com. ii.

179). In the case of Hodge (1883, 21 S. L. E. 40) parole evidence to

negative the terms of deeds which })urported to be gratuitous was
admitted and considered ; but as the Court held the granter to have been
solvent at the date of the deeds, the proof of onerosity was lumecessary to

the decision of the case. Ld. Eutherfurd Clark, who dissented from the
decision, said :

" The deeds bear to be gratuitous. I have considerable doubt
whether, in such a question as this, it is open to the granters to allege and
prove, contrary to their tenor, that they were granted for onerous con-
siderations. But it is very clear to my mind that, if they are allowed to do
so, the allegation of onerosity must be very precise, and supported by
abundant evidence."
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If the challenge does not take place until forty years after the date of

the alienation, the grantee is not bound to prove onerosity {Blacktcood, Mor.

904 ; Elliot, Mor. 905; Guthrie, Mor. 1020 ; Bell, Com. ii. 181) ; and where

there is mw^a and taciturnity for a long period, short of the prescriptive one,

slicrht evidence will be sufficient to rebut the legal presumption ;
" in all

questions of computation, the creditors are not entitled, after a long

delay, to go very narrowly to work in their reckonings, but the question is

to be taken on a broad and fair and rather favourable view for the debtor
"

(Bell, Com. ii. 181 : Sclkrig, 28 Nov. 1815, F. C).

KiXDS OF 0.\'EROSiTY.—{o) Valuc in money, or money's worth, must be

fairly adequate in amount (Bankt. i. 10. 78; Bell, Com. ii. 179-80; see

Gkncairn, Mor. 1011 ; Hodge, 1883, 21 S. L. E. 40). "In proving the con-

sideration of the deed, every case must depend on its own circumstances.

It may be observed, however, in general: 1. That it is not in all cases

necessary to prove that the highest price possible has been got for the

subject, but quite sufficient if what is commonly called a fair price has

been received, i.e. a price which, in the whole circumstances of the case,

indicates a fair and bond fide transaction, A sale of the subject soon after

the conveyance, without any material change of market or of circumstances,

will aflbrd sufficient evidence of the value. l>ut all circumstances wdiich

have affected the price of that sort of property are proper to be considered

in estimating ex event it the value as at any particular time which is past.

2. In estimating the value of a contingent interest, as an annuity which

has been alienated, it seems inadmissible to take the value ex eventu. It

must be taken as in prosjiectu at the time of the alienation, and the value

which such an annuity would then have given in the market is the true

and just consideration for which alone it can be alienated to the prejudice

of creditors. 3. Where the deed objected to is a bond, bill, or other

voucher of debt, such evidence as would be relevant in an action of con-

stitution of the debt will be sufficient to esta1)lish value in a question

upon this Statute" (Bell, Com. ii. 179-80). The apparent price must not

only be a "just price" in point of amount, but be also really paid. Thus

it was held relevant that the apparent price, thougli counted and paid over,

was not suljstantially and really paid, and did not, from any i)roofs of its

existence with or application by the debtor, appear to have come to his use

{M'Arthur & Gibson, Bell, Com. ii. 177, note; see also North British

Railway, Co., 1882, 20 S. L. K. 129). "The law presumes a collusion,

which the mere show of a payment will not sufficiently refute" (Bell,

Com. ii. 177).

(b) It is sufficient to elide the Statute if the alienation is granted in

order to fulfil or satisfy a previously existing legal obligation of the debtor,

and that whether the alienation amounts to specific imjtlenu'nt or is

intended as satisfaction in another form, or is given in security. Thus

tlie Act was held not to apply to a disi)Osition granted by an insolvent

in satisfaction of the price of certain victual sold and delivered to him a

month previously (Laird of Birkinhorj , Mor. 881), nor to an assignation granted

by a client to her agent in satisfaction of an account incurred l)y him to

an Kdiid)urgh agent on her behalf {A. & B., 17 Nov. 18;'.7, F. C. ; see also

M'Eicca, 1828, G S. 889; Mansfield, 1833, 11 S 389; Home, 1847, 9 D.

651; Williamson, 1882, 9 E. 859). Similarly, a security given to a

cautioner in relief of his liability does not fall under the A(^t {Thomas,

18GG, 5 M. 198). And where daughters living in family with their father

contributed from their earnings to the support of the house, this was held

a sufficient cause to sustain an assignation of long leases by him in their
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favour {Hodqc, 1883, 21 S. L. E. 40; see Daicson, 1888, 15 R 891 ; Ky<l,

1890, 17 Pt. 1051 ; Trt///or. 1888, 15 R 328; Thomson, 1889, 10 IL 333).

(f) Marriage Settlement Provisions.—Marriage constitutes a just cause in

the sense of the Act, and provisions nuicle Ijy an antenuptial marriage
contract in favour of the wife or tlic issue of the marriage are protected,

so far as reasona1)le in amount (Loel-Iiart, ^Nfor. 950 ; BlaeUmrn, 29 May
1810, F. C; Garden, 1822,2 S. 34; JPLaehlan, 1824,3 S. 132; Carphin,

1807, 5 M. 797 ; IVcdson, 1874, 1 E. 882 ; Bell, Com. ii. 170-7). The
question of reasonable amount depends on the circumstances of the parties

(see SHpra, under Gratuitous Alienations at Common law). If the provisions

are excessive, they may be reduced quoad cxccssum {M'Zaehlan, Cnrphin,
Watson, supra. As to the form of challenge, see per Ld. Ormidale in

Watson). Provisions made by the parents of the spouses as part of the

marriage compact are treated on the same footing (Ersk. iv. 1. 33 ; L'laclhurn,

29 May 1810, F. C. ; Seott, 1822, 1 S. 481 ; Garden, 1822, 2 S. 34 ; Watt, Mor.
975). An antenuptial provision by an uncle in favour of his nephew's wife

was held onerous quoad the wife, and not reducible under the Act (Thoirs,

IMor. 984 ; see Burton on BanlTujJtcy, i. 145). If the insolvency of the

granter of the provision was within the knowledge of the grantee or

notorious in character, the element of fraud or meda fides may vitiate the

transaction (Ersk. iv. 1. 33 ; Wood, Mor. 977).

Postnuptial settlements lack the element of onerosity which is im-
parted to antenuptial settlements by reason of the marriage taking place

on the faith of them ; and it is not clearly settled how far the natural

obligation of a husband to provide for his wife after his death constitutes

a just cause of granting under the Act, to support a postnuptial settlement
made during his insolvencv (Camjyhell, ]Mor. 988: Urquhart,Y[ch.. voce " Fraud,"
Xo. 8; JrXenzie, IMor. 9o8 : cf. Sharp, 1839, 1 D. 390; Guthrie, 1840, 9 D.
124; Eraser, H. & W. ii. 1501 ; M'Laren on IJ'ills cmd Successions, i. 007 ; and
see supra, under Gratuitous Alienations ed Common Law). Postnuptial
provisions to children are not protected (Stair, i. 9. 15; Ersk. iv. 1. 34;
see Glolc Insur. Co., 1854, 17 D. 210). The claim of a natural child for

maintenance is that of a creditor of the father {Downs, 1880, 13 E. 1101;
Valentine, 1892, 19 E. 519; L'cdlanti/ne, 17 February 1814, F. C.) : and a
provision by the father, of an extent not exceeding his obligation of

maintenance, will not be reducible under the Act.

As to policies of assurance in favour of a wife or children under the
Married Women's Policies of Assurance (Scotland) Act, 1880, reference
may he made to what has been said under the head of Grcdtiitous Alicncdions
at Common Law, supra.

IxsoLVEXCY OF Dedtor.—Alienations struck at by the Act are pro-
hibited if made " after the contracting of lawful debt," and the Act does
not expressly postulate insolvency at the date of granting, but this has
been construed by decision to be the condition of its application {Garthland,
^lor. 915; Cleric, Mor. 917). It is enough, however, if the alienation challenged
has the effect of making the granter insolvent (see Meldrum, Mor. 928

;

Queensherry, Mor. 901 ; Carphin, 1807, 5 M. 797).

The onus of proving insolvency at the date of the challenge, if disputed,
lies on the challenging creditor {}PCowan, 1852, 14 D. 901 ; Bolden, 1803,
1 M. 522); but if it is established, and if the alienation be admitted or
proved to be in favour of a conjunct or confident person, there is a
presumption that the granter was insolvent at the date of the grant, and
the onus of proof is thrown upon the grantee (Bell, Com. ii. 172, 180 ; Cr$. of
Cult, Mor. 974; Holwell, Mor. 11583; MCoimn, 1852,14 D. 908; Bolden, su^^ra.

VOL. VII. 2
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The insolvency at tlie date of the alienation must be insolvency in

the sense of an absolute deficiency of assets (Ersk. iv. 1. 28 ; Bell, Com. ii.

180 ; M'Kiil, Mor. 920 ; M'Kcnzic, Mor. 924 ; Hodge, 1883, 21 S. L. K. 40
;

see further, on this head, under Gratuitous Alienations at Common Lav:,

supra).

Title to Challexge.—While the Act gives the right of challenge to

" any true creditor," this has been held to mean prior creditors, i.e. creditors

whose o-rounds of debt are prior in date to the alienation challenged (Stair,

i. 9. isl Ersk. iv. 1. 44; Mansfield, 1833, 11 S. 389; MCowan, 1852, 14 D.

968; Edmond, 1853, 15 D. 703; cf. Bell, Com. ii. 172-3, and per Ld.

Curriehill (Ordinary) in Edmond, supra). In the case of debts not resting on

writin*'-, but proveable by witnesses, it is enough if the date of contracting

be prior to the alienation, although the debts have not been constituted by

decree till subsequently {Pollocl-, Mor. 1002 ; Street, j\Ior. 1003) ; and a gratuit-

ous disposition was reduced at the instance of a prior onerous creditor under

an implied warrandice, although the decree estal)lishing the debt upon the

incui-ring of the warrandice was not obtained until after the disposition

(Cathcart, Mor. 1005). But a challenge by a creditor whose debt is condi-

tional is, in its efieet agahist the defender, suspended till the purification of

the condition (Bell, Com. ii. 173; Mackenzie, Ohs. on Statute, 1621, c. 18,

p. 31). Gratuitous creditors are entitled to challenge under tlie Act

alienations granted during supervening insolvencv of the debtor (Bell, Com.

ii. 174).

A trustee in sequestration is entitled to set aside any deed or alienation

for behoof of the whole body of creditors, and in iloing so is entitled to the

benefit of any presumption which would haxe heen com})etent to any

creditor (B. A., 1856, s. 11). The trustee's title does not, however,

evacuate the title of an individual creditor (Brown, 1890, 18 K. 311). A
trustee under a private trust deed granted by the debtor may challenge

alienations, provided (1) the trust deed expressly empowers him to do so,

and (2) creditors, having themselves a title to challenge, accede to the trust

deed, thereby impliedly constituting the trustee their representative

(Fie /iL lay's Trs., 1892, 19 Pi. 542). The title of a trustee in cessio has never

been expressly altirmcd. In the case of Thomas, 5 M. 198, the judg-

ment of the Court (p. 202) negatived generally the title of the p\u-suer

(jua trustee in cessio, alth(nigli the action related partly to a |)crsonal

obligation granted by the Ijankrupt (\va. a promissory note), and jiartly to

a conveyance of heritage. It is thouglit, however, that a trustee in cessio

wlio represents prior creditors would be held to have a title (see further,

as to this point, "Title to Challenge " under Act 1696, c. 5, in article on

B.\NKl'iL'rTCY). The debtor cannot himself make the challenge, unless he

has been reinvested in his estate by discliarge on composition contract in

sequestration, and obtained an express assignation of tlie riglit of challenge

from the creditors (Goudy on BaiiLrvptn/, 413). And, similarly, a purcliaser

of the l)aidvriii)t estate does not acquire a title without ('X])ress assignation

(Smith cO Co., 1889, 16 It. 392).

Form A\D Effects of Ci/allenge.—The Bankrui)tcy Act, 1856 (19 &
20 Vict. c. 79), s. 10, provides that "all alienations of ])ro])erty l)y a party

insolvent or notour l>ankrupt, which are voidable by statuti; or at connnon

law, may lie set aside either by way of action or exception; and a decree

setting aside the deed by exception shall have the like ellt'ct as to the

party objecting to the deed, as if such decree were given in ;in action at his

instance" ; and this section a])])lies to "actions and exceptions as well in the

ordinary Court of the SherilT as in the Court of Session " (20 & 21 Vict. c. 19,
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s. 9), "Exception" includes answer in replication. "Thus if the title of
the alienee is pleaded in defence to an action otherwise competent, the Act
of rarliamcnt or the rule of the connnon law may be pleaded in reply"
(per Ld. M'Laren in Cook, 1896, 23 R 925 ; see Dickson, 1866, 4 :\r. 797 •

Mackenzie, 1808, 6 M. 833; Moroncy, 1867, 6 M. 6). The eflect of a
successful challenge under the Act "is simply to restore the alienated
subject to the position in which it was before the alienation. It becomes
assets of the bankrupt's estate, and may be attached by the diligence of
the creditor who has established the nullity, and also Ijy other creditors
whose claims are prior in time to the alienation. Tlio reductifjn of a
fraudulent alienation does not give the creditor any right against the
assignee to require payment or delivery of the subject to himself" (per
Ld. M'Laren in Cook, supra; Bell, Com. ii. 183). It may sometimes happen
that the effect of the reduction is to establish a i^reference in another
creditor. Thus where a creditor arrested a ship which, prior to the arrest-
ment, had been registered as belonging to the debtor's son in virtue of a
conveyance voidable under the Act, a subsequent reduction of the convey-
ance by the trustee in the debtor's sequestrated estate was held to let in
the creditor's arrestment and effectuate his preference thereon {L'cU, 1862,
1 ]\I. 183). A direct action by an individual creditor must, accordingly,
be an action of reduction in the Court of Session, or, if there is no written
title to set aside, an action of declarator (see Stiven, 1897, 31 S. L. K., as
to competency of action in Sheriff Court). In the latter case, however, a
creditor holding a ground of diligence w^ould seem entitled to proceed to
attach the subject alienated, as being assets of his debtor ; and if the aliena-
tion be put forward as establishing the right to the subject in the alienee,

the Act can hQ pleaded by way of answer. (See, however, doubt as to

the applicatiun of the Act to transferences not dependent on writing, mpra.)
It is competent for a creditor to combine with reductive conclusions a
conclusion against the bankrupt for payment of his claim, so as to enable
hiin to do diligence on his decree against the fund when the transaction
under challenge has been reduced {Cook, siqrnf, per Ld. M'Laren). A
trustee for creditors, having a title to receive the bankrupt's assets, may,
along with other necessary conclusions, insist in conclusions for delivery or
count and reckoning (Bell, Com. ii. 183).

The requisite averments in a challenge under the Act are : (1) that the
alienee is conjunct or confident with the debtor

; (2) that the alienation
was granted witliout true, just, and necessary cause, and without a just

price really paid; (3) that the debtor was insolvent at the date of the
aHeuation

; (-4) that the debtor is insolvent at the date of the action ; and
(5) that the pursuer is either (a) a prior creditor, (h) a trustee in sequestra-
tion, or (o) a trustee having a title to represent prior creditors (see Jurid.
Styles, vol. iii. p. 79). The action may, in the Court of Session, be tried

either with or witliout a jury, l3ut in practice the latter course is now
usually adopted (see Mackav, Frac. 409; as to form of issue, see

Boldcn, 1863, 1 M. 522; Caird, 1857, 20 D. 187; Bamsay, 1854, 16 D.
720).

The provision in the Act (see supra) protecting third parties who have
onerously and in londfidc acquired the subject alienated from the grantee,

expresses what is the common-law rule {Williamson, 1851, 14 D. 127). It
is necessary that the third party shall have been ignorant of the nature of

his author's right {Hay, Mor. 1009 ; see Caird, 1857, 20 D. 187 ; as to proof
of knowledge, and the presumptions which are applied, see Hay, supra

;

Bell, Com. ii. 183 ; Gordon,UoT:. 1012 ; Allan, ]Mor. 1022 ; Caird, supra). It is
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not decided whether an adjudger from the grantee is entitled to the same
protection as a purchaser (i3ell, Com. ii. 182-183).

IV. Alienations during Insolvency in Defraud of Diligence
UNDER Act 1G21, c. 18.

The provisions of the Act on this head are as follows :

—

" And if in time comming any of the saids dyvours, or their interposed

partakers of their fraude, shall make any voluntaric payment or right to

any person in defraud of the lawful and more timely diligence of another

creditor, having served inhibition, or used horning, arreastment, comprising,

or other lawful nieaue, duely to affect the dyvour's lands, or goods, or price

thereof to his behoove. In that case the said dyvour or interposed person

shall be holden to make the same forthcoming to the creditor having used

his tirst lawful diligence : who sliall likewise be preferred to the concreditor

who being posterior unto him in diligence hath obtained payment by the

partial favour of the debtor or of his interposed confident, and shall have

good action to recover from tlie said creditor that which was voluntarily

paid in defraud of the pursuer's diligence."

The " voluntary payment or right " may be one made in any form,

direct or indirect, and, ludike the alienations struck at in the first branch

of the Act, may be in favour of a stranger. A trust dis])osition for behoof

of all tlie creditors of the grantor may be set aside under this branch of the

Act {Grant, 1835, 13 S. 424; Mackenzie, 18G8, 6 ]\I. 833).

The alienation challenged must have been granted voluntarily. As
under the first branch of the Act, payments in casli of debts due are

not liable to challenge (see Forbes, Mor. 1042, and Elcli. voce " ]^ankrupt,"

'No. 26 ; cf. Vcitcli, Mor. 1029), nor nova dehita (Bell, Com. ii. 188. As to deeds

granted in implement of prior legal obligation other than proper nova dehita,

see Manfificld, 1833, 11 S. 825; cf. Bell, Com. ii. 189). Alienations under
pressure of personal diligence are not voluntary within tlie meaning of tlie

Act {Gordon, Mor. 1041). And a conveyance to a creditor who, though his

diligence may have begun later than that of the challengiug creditor, has a

right to perfect it sooner, will be protected (see Gellcdly, Mor. 1053; Mansfield,

supra, per Ld. Glenlee).

The insolvency of the debtor at the time of the alienation challenged

must have been notorious. If tlie insolvency is secret, and in particular,

unknown to the grantee, the challenge will not be successful (Bell, Com. ii.

186 ; Roijed Bank, :\Ior. 1058 ; Tivecdic, Mor. 1037 ; Miln, ]\lor. 1 U4()). Actual

collusion on the part of the grantee is not reipiired (see (lianl , 1835, 13 S.

424; Maekenzie, 1868, 6 M. 833).

The title to challenge is in creditors who, piidr in Ihc alienation, have
begun to use such diligence against the debtor's estate as \\(iul(l, if not

interrupteil, legally affect the subject alienated, 'i'he diligence must be

rf'gnlar ami formal, and be prosecuted in duo course and without any
unfair or imja-oj^er delay (J>ell, Com. ii. 186).

A successful challenge under this branch of Die Ad, Mbilc it jn'otocts

the diligence of tlni challenging creditni-, Ims tin' same (n'cct (jtaxdl thiid

])arties as in the case of challenge of alicniilinns under the lirst Inancli of

the Aet (Bell, Com. ii. 190).

[Bell, Com. ii. 184 c/ .scy. ; Er.sk. i\-. 1. 37 el setj.; Goud\- on Hankruji/ri/,

59; Mackay, J'rac. 410; Burton on HdnLruptcy, i. 158.]

Inspection of Goods.— .See Sale.
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I nstalmcnt.—Wlicn u sum of money is payuMe by instalments,

effect will be given to a stipulation tbat if there l)e failure to pay any
instalment when it falls due, payment of the whole may be instantly

demanded. If there be no such stipulation, diligence may be done for the

recovery of such instalments only as are artually due, but diligence in

security for the rest may proceed. In a bill or promissory note the sum
may be made payable by stated instalments, or by stated instalments with
a provision that upon default in payment of any instalment the whole shall

become due (l>ills of Exchange Act, 1882, s. 9 ; Macfarlanc, 18G4, 2 M. 1210
;

Gordon, 1898, 5 S. L. T. No. 407).

Where goods are to be delivered by instalments, it has been laid down
that payment for each instalment is due on delivery of such instalment in

the absence of anything in the contract to the contrary {Hall & Sons, 18G0,

22 D. per Ld. J.-U Inglis, at p. 420 ; Lhm, 18G^5, 2 M. per Ld. J.-C. Inglis,

at p. 9o). It is provided by the Sale of Goods Act, 1893, s. 31 : "(1) Unless

otherwise agreed, the buyer of goods is not bound to accept delivery thereof

l)y instalments. (2) Where there is a contract for the sale of goods to be

delivered by stated instalments, which are to be separately paid for, and the

seller makes defective deliveries in respect of one or more instalments, or

the buyer neglects or refuses to take delivery of or pay for one or more
instalments, it is a question in eacli case, depending on the terms of the

contract and the circumstances of the case, whether the breach of con-

tract is a repudiation of the whole contract, or whether it is a severable-

breach giving rise to a claim for compensation, but not to a right to treat

the whole contract as repudiated." Upon the effect of this section on
previous decisions in Scottish cases, see Brown on Sale of Goods Act, p. 148.

" I am not sure that the law is clearly settled as to the remedy or

remedies open to a purchaser under a continuing contract for the supply of

goods at such times as he may require them. If on one occasion the seller

should tender goods inferior to contract quality, the purchaser would not in

ordinary circumstances be justified in rescinding the whole contract, though
he would be entitled to return the particular lot of goods which were
objectionable. But if a seller systematically sends goods which are not

conformable to contract, and the contract is for successive deliveries, I do not

doubt that when such conduct is persisted in, so as to make it evident that

the seller does not intend to fulfil his contract, the purchaser may rescind

the contract and refuse to take further deliveries " {Govan Eopc and Sail Co.^

1897, 24 E. per Ld. ]\I'Laren, at p. 373). See Sale.

Instigation.—See Accessary.

Institor, in Eoman law, was the manager of a trade or business, as a
shopkeeper, a lianker, or an innkeeper: qvi ncgotiationihus pncponuntur
institores vocantur (Inst. iv. 7). In the early law a principal could not be
sued on a contract which his institor had entered into on his account. This
inconvenience was remedied by the pnetors, who granted an actio institoria,

under which the principal (dominus ncgotii) was made directly liable on all

contracts entered into by the institor in the ordinary course of business.
This action belonged to the class known as actioncs adjcctitioi qualiiatis,

because they were subsidiary or additional to the direct remedy against the
true contracting party. In other words, the prtetoriau action was super-
added to the Jus civile action, so that, though the principal had been made
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directly liable, the institor was not thereby exonerated. Consequently, the

person wlio contracted with an institor had two debtors—the institor himself

and his master or employer. Tlie principal was, of course, responsible for a

contract of the institor only when the contract was witliin the scope of

the business intrusted to him {Dig. 14. 3. 5. 12). A notice in plain

characters, forbidding contracts to be made with tlie manager of a shop,

exonerated the owner of the sliop {Di/f. 14. o. 11. 2); and if the notice were
clearly legible and placed in a conspicuous place, creditors could not plead

that they were unaware of it {Dig. 14. 3. 11. 3). The principle of the actio

institoria was gradually extended to contracts by agents who were not

strictly institorcs, so that, in tlie later law, a contract entered into with an
agent could always be enforced against the principal by the actio ad cxcmplum
institoricc actionis, or, as it is called by the commentators, the actio quasi

institoria. At the same time, the principle of the actio institoria, even in its

latest development, fell short of the full recognition of agency in the modern
sense in two respects: (1) it did not exonerate the agent from lialiility;

and (2), although it allowed the principal to be sued directly, it did not

enable him to take direct action against the persons contracting with his

agent.—[Gains, iv. 71 ; Just. Inst. iv. 7; Dig. 14. 3.]

Institute.—A destination, properly so called, cuts off the series of

heirs called by law to the succession to property, and substitutes an order

prescribed by the will of the proprietor. The first member of this prescribed

order is called the institute : those culled to succeed the institute are heirs of

provision or substitutes. Thus if A. dispones his lands " to B., whom failing

lo C, whom failing to D.," B. is the institute, C. and D. are substitutes.

A conditional institute is one who is called to succeed contingently on
'the failure of others prior to the period when the deed is to take effect. In

a mortis causa conveyance in the terms above mentioned, C. is a conditional

institute, because he becomes the institute should B. predecease A., the

granter of the deed. D., in like manner, would be the institute should

both B. and C. predecease A. Similarly, if A. dispones " to the heirs of my
body, whom failing to l>.,"etc., the heir of A.'s body, if he survived A., vrould

take as institute, but if A. died leaving no heirs of Iiis body, B. would take

;as institute. In such a destination the condition upon which one called as

^substitute becomes institute is the predecease of those called before him.

"Should these, or any of them, survive the granter, one subsequently called

can never take as institute, but his right to take as substitute remains.

The condition, however, may be sucli that, if it is not purified, the wliole

destination is evacuated, e.g. where A. frames the destination as follows :
" In

the event of my dying witliout heirs of my body I dispone to ]>., wliom failing

to C, wliom failing to I)." Here V>. is not substituted to tlie lieirs of A.'s

body, but is instituted conditionally u]ton A. dying witliout heirs of his

Ijody ; and to entitle him to take at all, this condition must lie ])urified. If

A. dies, leaving heirs of his body, the institution of 1!. Hies olf, carrying

with it the sulistitution of C. and 1). The condition is a coiuHtion ]irc-

cedent to the wlioh; destination taking effect, and if it is not ]>urifie(l the

Buccession is regulated by the procisio Icgis, and the estate devolves ujion

the heir of the grantor, who takes not under the deed, but independently

of it.

The granter of the deed may make Iiiniself the institute, as where A.

dis])ones "to myself, wliom faihng to B.," etc. In this case, after the

death of A., B, would take not as institute, but as substitute. I'ormerly
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when the graiiter disponed " to the heirs of my body, wliom failing to B.,"

he was held to have constructively instituted himself ; but this doctrine was
negatived by the case of Jfii/rhcson, 1872, 11 M. 229.

The institute takes by direct force of the grant. lie is a dis])oiiec and
not an heir, and must make up his title accordingly. AVhon conditions and
prohibitions in a deed are directed only against " heirs," they do not alTect

the institute {Edmonstonc, 1769, Mor. 4400, IT. of L. 1771, 2 V. 255 ; Maxwell,
1836, 15 S. 291).

[Krsk. iii. 8. 44 and 73 ; Menzies, Convey. 459.] See Substitute
;

Vesting ; Disposition.

Instrumcntary Witnesses.—Sec Deeds (Execution of);
Forgery.

Instruments.—See Infeftment; Notarial Instrument; Ee-
signation; etc.

InSUCken Multures, sometimes called intown multures, were
the payments for grinding corn due by those who were astricted to a mill
under an obhgation of tliiilage. Ilie area astricted to the mill was called
the sucken—obviously the same word as the feudal "soken," which was
used to designate alike the area within which a franchise granted by the
king to a subject was exercised, and the franchise itself. Those within the
sucken were called the suckeners, and the duties which they were required
to pay for grinding were called insucken (or intown) multures. The
compulsitor on the suckeners to resort to the mill enabled the person in
right of the multures to charge something above the competition value of
the services rendered, and so the insucken multures (" the monopoly price
of grinding," Bell, Prin. s. 1018) were as a rule considerably higher than
the rates charged to those whose resort to the mill was purely "voluntary
(known as outsucken, or outtown, multures). A common rate was one
peck in the boll {i.e. one-sixteenth) for insucken multures, and one peck
in six firlots {i.e. one-twenty-fourth) for outsucken multures {e.g. Bruce,
1741, Elch. "Multures," No. 7). But the insucken multures might
be at a lower rate than the outsucken (Murray, 1745, Elch. " Thirlaire,"

No. 2).

Payment of insucken multures was a most important element of proof
in all cases in which it was sought to prove the constitution of thirlage,

provided that it was possible to ascribe such pavment to compulsion {e.g.

King's mill. Dog, 16;;5, Mor. 10853; Church mill. Maxwell, 1740, Mor.
16017, 5 B. S. 687 ; IJarony mill, Rohertson, 1744, 5 B. S. 740). Accordingly,
if payment of insucken multures for the prescriptive period was established,
this was held sufficient proof of the constitution of thirlage in all cases
in wliich the mill and the lands thirled belonged to the same owner, as
being good presumptive evidence of the constitution of a right which is

not necessarily constituted by writ; but where the land and the mill
belonged to dil'lerent owners, payment of insucken multures for any period
IS held to have been mcrm facvltatis, and sometiiin<j more is reriuii'cd in
order to prove astriction {Earl of Hopetoun, 1753, :\I(jr. 16029, Elch.
" Multures," No. 12).

See Thirlage.
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Insurance.—See Accident Insukance; Fire Insurance; Life
Insukanci: ; ]\Iai;lne Insurance.

Intcntio, in Eoman law, was that clause of the formula in which
the pursuer euibodied his claim. There could be no formula without an
iH/cn^/t; setting forth the question at issue. If ihe Judex decided that the

claim in the intcntio was well founded, a verdict in favour of the pursuer
necessarily followed. Again, the right alleged by the pursuer, or, in other

words, the contents of the intcntio, determined the nature of the action.

Consequently we find that the numerous divisions of lioman actions are

based mainly on differences in the structure of the intcntio. Thus if the

question at issue in the intcntio was one of fact, i.e. if the pursuer's claim

depended on whether certain alleged facts were true or untrue, the actio

was in factum conccpta ; if, on the other hand, the question in the intcntio

was one of law, the actio was in jus conccpta. Similarly, actions were utiles,

fictiticc, home field, and so on, according to modifications inserted in the

intentio.

IntcrCCSSiO, in Pioman law, denotes a liability incurred on behalf

of a third party. An intercessor either (1) takes upon himself the debt of

another, and becomes debtor in his place, thereby releasing the previous

debtor from lial)ility (see Expko.missio) ; or (2) incurs liability for the debt

of another, while the person for whom he intercedes remains liable. The
former kind of interccssio is known as " privative," the latter kind, as

"cumulative." The most important case of interccssio of the latter kind is

ficlejussio, or cautionry. The contracts, mandatum qualifcatiim, in which a

lender gives credit to a borrower in reliance on the representations of the
mandator, and constitutuni dehiti alieni, in which one promises to pay the

subsisting debt of another, are also species of cumulative intereessio.

In constitutional law the term interccssio is used to denote the right of

veto possessed by Eoman magistrates.

Interdict.—Interdict may be applied for (1) in the Court of

Session, or the Bill Chamber, as a branch of that Court, (2) in the Sheriff-

Courts, (.'•>) in Burgh Courts. Interdicts are either perpetual or interim.

In the former case they are granted as the decree which the conq)lainer or

pursuer obtains. In the latter case they are interim decrees which may be
granted during the dependence of an action in whicli interdict is sought.

As we sliall see, whether interim interdict be granted or not is a question

of circumstances in each case, depending on a balance of convenience and
inconvenience wliich the exercise of tliis jurisdiction is likely to occasion.

1. In the Court of Session.—An interdict is a decree to restrain or prevent a

person from doing an act which will interfere with another person's rights.

It is thus neces.^aiily a negative remedy used to jircvcnt injury to any right,

or stay or prevent the execution of diligence. But in the latter case it is

only used when the process of suspension of a decree of an inferior Court,

or of a charge under a decree, is no longer competent.
'J'he rights first sought to be protected by interdict were those connected

with land. It was early seen that if tlie ])f)Ssessor of land, even although

he ha<l a title to it, was liable to be disturbed at any moment by anyone
founding on a title alleged to be prior to Ids, " hi.s right would be very lame
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and ineffectual." To prevent this result, the rule of law was estahlished, that

anyone who had been in the peaceable and open ])os£e.ssi(jn of land for

seven years by virtue of an infeftnient should be able to interdict anyone
from interfering with his possession until the rights of the })arties had been
determined in a competent process. This interdict was taken from the

Eoman law, and was known as tUi j^ossidctis. Its object simply was to give

the possessor a possessory action to enable him to retain possession (Stair,

iv. 20. 3 ; Ersk. iv. 1. 47 ; Colqiihoun, 1839, 21 D. per Ld. Cowan, 1001).

In course of time the remedy was extended to the protection of other

rights. It would be almost impossible to mention any rights that might
not be protected by interdict, and almost every one has been or might be.

Thus an interdict can be granted to prevent a person from doing any act

which interferes with the rights of another person. It is nlso granted

against a person mIio interferes, or thieatens to interfere, with another

person when in the performance of a lawful act {Gihh, 1837, IG S. 1G9).

Tiie following are illustrations of the interdicts usually granted : A fiar can

prevent a liferenter from injuring his rights; trespassing (J/cr?-?/ ct Cuning-
hame, 1895, 22 E. 247),' nuisance (Moncricffe, 1886, 13 li. 921), the

infringement of patent rights, the violation of copyright, and piracy of a

trade mark can be prevented by interdict ; as can also the disclosure of

confidential communications, such as private letters, the publication of

private manuscripts, and of libels. Again, the wrong performance of any
act by any individual or individuals can, when threatened or attempted,

be stopi'ed by interdict. Thus trustees and executors can be prevented

by interdict from doing any act which would injure beneficiaries whose
interests it is their duty to safeguard, or paying away trust funds to

beneficiaries who are in contempt of Court {Edgar, 1893, 21 E. 59). One
partner can interdict another. Arbiters can be interdicted from proceeding

to adjudicate on the matter referred to them. Parties can be prevented

from enforcing a decree-arbitral. The debtor in a bond and disposition

in security can interdict the seller from selling under the powers contained

in it, if he establish that these are being wrongly exercised. Clubs, com-
panies, cor[)orations, can also all be interdicted from acting wrongously.

And many other cases might be figured.

Interdict may also be used to ])revent the enforcement of a decree of an
inferior Court which is not appealable (Caledonian Raihcay, 1897, 24 E. 855)
or to stop the execution of diligence. This is usually done by a suspension

;

but if the diligence has passed a certain stage, it can only be stopped by
interdict. Thus where a decree is obtained against a person, it may be sus-

pended if it has been pronounced in an inferior Court; or if a charge upon
any decree has been given or threatened, it may be suspended. But if after

a charge has expired and a warrant to sell has been granted, the objector

if he want to stop the sale, must do so by interdict (Macdonald, 1852, 15 D.

191).

On the other hand, an interdict will only be granted if the complainer
has a right to demand that remedy. Thus it has been decided that

although it is a criminal offence for a person to call himself a " patent

agent " unless he is registered under the Patent Acts, still no riglit is

conferred on other persons to interdict him from so designing himself

{Institute of Patent Agents, 1894, 21 E. ILL. Gl : see also Jlood, 1884,
12 E. 362).

It is, in addition to this, of course a ([uestion in each case whether the
remedy will be granted, for the defender or respondent may disprove the

averments of the pursuer or complainer. It is also always in the discretion
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of the Court whether it should bo granted or not. Thus tlie
"' rule of law,

that a complainer is entitled to interdict if he prove his case," is not an
absolute rule—that is to say, although the complainer may be entitled to

have the respondent restrained from doing the things of which he complains,

yet the whole circumstances of the case may be such, in the opinion of the

Court, that the end in view may be obtained with more propriety otherwise

than by granting an interdict (per Ld. Young in Madcod, 1886, 14 E. 92
;

cf. Ld. :M'Laren in Fleming, 1897, 24 R 281). It also follows from the

nature of interdict that it is intended to be directed against an act yet to

be done. If, therefore, the act complained of is completed and has been
ac(|uiesced in, the party complaining may have to vindicate his right in

another action, such as a declarator {Hoylc, 1854, 17 D. 83 ; Dickson, 1863,

1 M. 1157). The application must also be presented timeously, and it

scarcely needs authority to prove that wdiat is timcous is a question of

circumstances (Louson, 1864,3 M. 53; -L'cytj, 1874, 1 li. 3GG). Again, an
interdict, strictly speaking, seeks to prevent injury to a right. It does
not, as a rule, establish it. Thus a person who may have a right to the

possessory interdict above referred to, may also have to establish his right

to his estate in another action. Or a patentee, who has obtained an interdict

against an infi-inger, mav afterwards iiavc to defend an action to reduce the

fjatent. In such cases the interdict does not render the right res judicata,

as would be the result if the decree were obtained in a declarator or other

action. But it may have that result, and a party in an action for

interdict nray be able to establish his rigid. Thus a proprietor with a
right of salmon-fishing, who broutjht an action for interdict against a burgh
to have it stopped from fishing in tlie sea ex adverso of certain lands, was
allowed to prove by proof of ](rescii])tive possession what the true extent of

liis right of fishing was. The interdict, when obtained, would thus have
the same effect as an action of declarator (Furl of Fife, 1829, 8 S. 137).

Moreover, it cannot fail to have that effect if the only person claiming an
adver.se right is interdicted. Wlien, however, a party desiring interdict

requires at the same time to establish his right, the ap]ir()]>riatc course for

him to take is to raise an action of declarator and intertlict. If ho succeed

in tliat action, he will not only estaltlisli his right and render tlie matter ?rs

judicata, at least in a question with his opponent, but will also stop him
from interfering with it. A right so established may also be rendered res

judirata in a ([uestion with otlier persons as well. Thus an action of

declarator and interdict regarding a right of way, if i)r()])erly tried, between
a proprietor and meml)ers of the ])ublic asserting the public interest, decides

wliether the road is public or not in a (|uestion with everyone (e/c?j^'/?ts, 1867,

4 M. ][. L. 27). Of course only the persons named in tlie decree are inter-

dicted, but, as the right of way has been negatived, other trespassers can

be interdicted under a simjile a])plication for interdict. Aw interdict will

not easily lu; obtained if there is no asserlion ^^\ right (ui the })art of tlio

respondent (//a// s yV.s., 1877, 4 li. 398), nor if the injury is inap])recial)le

( Winans, 1885, 13 \l. 1051) ; but if a right is asserted adverse to that of the

complainer, the interdict will be granted {Maclcud, 188G, 14 !!. 92).

Interdict is a remedy intended to ]>rovent not only an injury to any
riglit, but also any tlireatcneil injury. 'I'his is a point 111 inly e>t;ililisbecl, b<)th

in the case of suqx'iision ami interdict. Thus a tlncatencd chaige imiy be

suspended, and an interdict (an bo obtained against a ])erson against whom
there are reasonable grounds merely for aiiprclieiiding that he will injine the

complainer's right {The Singer Co., 1873, 11 M. 267).

Again, an interdict must Ijc pvecise. II' I lie prayer is vague it will not
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be granted, for of course the respondent must know what is the act he is

prevented from doing {Cathcart, 1864, 3 M. 76; Cairns, 1892, 20 li. 16).

As an interdict only affects tliose against whom it is directed hy name, a

<^eneral interdict against A. B. and all others is incompetent {I'attison,

1823, 2 S. 536). Although a petition for interdict be in correct terms, and

the complainer make out his case, it is quite settled that the Court can

modify the terms of the interdict asked fur, or even dispose of the case

in the comi)lainer's favour without granting interdict at all, if it be of the

opinion that that course will meet the justice of the case {Perth General

Station Committee, [1807] App. Ca. 479, 24 R. (H. L.) 48).

Again, although the Court will not abstain from enforcing a right by

interdict on account of the inconvenience or pecuniary loss wliich the

enforcement of it will cause {Baiih of Scotland, 1801, 18 l\. 957), still in

exceptional cases it can abstain from enforcing specific implement of a

decree {Grahame, 1882, 9 E. H. L. 91).

Finally, an interdict is always granted ijericulo iwtcntis. If, therefore,

it has been obtained wrongly, the complainer in whose favour it has been

granted will be liable in damages to the respondent for having interfered

with his just rights {Miller, 1865, 3 M. 740).

Proeedure in the Court of Session.—According to invariable practice, a

party never simply asks for interdict, but the application is always conjoined

with a prayer for suspension in the process of suspension and interdict, or,

as we have just seen, with declaratory or rescissory conclusions in an ordinary

action {Jurid. Styles, iii. 457). In the latter case there is nothing peculiar

in the procedure, except that it should be noted that interim indtndict is not

granted in such cases. In the former case the action begins by a note of

suspension and interdict being presented in the Bill Chamber. When so

presented, the Lord Ordinary ex parte pronounces the first interlocutor,

ordering intimation of the application. He may then grant interim inter-

dict, though, if a eavcat has been lodged, he will not do so until the respondent

has had an opportunity of being heard. At the next- hearing of the case, if

the respondent appear, the Lord Ordinary has to decide if he will pass or

refuse the note, grant or refuse interim interdict, and whether the grant-

ing of it is to be conditional on the complainer finding caution. This

interlocutor, passing or refusing the note, can be reclaimed against to the

Inner House (1 & 2 Vict. c. 86, ss. 4, 6 ; A. S., 24 Dec. 1838, s. 5 ;
Caledonian

JRailwaij, 1897, 24 E. 855); and as it is a final one, an appeal lies to the

House of Lords from the decision of the Inner House {Flemimj, 1839, Macl.

& E. 547 ; Scott, 2 March 1803, F. C). Like every other proceeding com-

mencing in the Bill Chamber, a petition for suspension and interdict

becomes, for all purposes, a Court of Session action as soon as the inter-

locutor passing the note has become final (Court of Session Act, 1868,

6. 90).

IxTERHi IxTERD/CT, as we have just seen, can only be granted in the

Bill Chamber. In itself it is simply an interim decre ', which has for

it-s object to prevent the respondent from doing any act to the prejudice of

the complainer's rights during the course of the litigation. At the stage

when it is applied for, the Court, as a rule, has no evidence to base its

decision upon. It must almost necessarily, therefore, dispose of each case

on the averments and statements of parties. The balance of cmivenience

and inconvenience is thus the ruling consideration {Incandescent Gas lAffht

Co. Ltd., 1807, 5 S. L. T. 180). If ^it be granted, the complainer may be

asked to find caution to indemnify the n spondent, in the event of his

failing to prove that his rights have been infringed. On the other hand, it
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may be refused if the respondent offer to find caution to keep tlie corn-

plainer from suffering loss. This is not an unusual course in interdicts to

prevent infringement of patent rights. But if interim interdict be granted,

it must be obeyed (Eohcrtson, 1829, 7 S. 272). It is never granted to pro-

hibit an act that has been performed, though the perpetual interdict, if it

be granted, will operate retro {Glen, 18G8, G M. 797). Now, however, the

difficulty here intlicated can scarcely arise, because sec. 89 of tlie Court of

Session Act, 18G8, enacts: "Where a respondent in any application or

proceeding in the Bill Chamber, whether before or after the institution of

such proceeding or application, shall have done any act which the Court,

in the exercise of its preventive jurisdiction, might have proliibited by

interdict, it shall be lawful for the said Court, or for the Lord Ordinary

on the Bills, upon a prayer to that effect in the note of suspension and

interdict, or in a supplementary note, to ordain such respondent to perform

any act which may be necessary for reinstating the complainer in his

possessory right, or for granting specific relief against the illegal act com-

plained of."

If the note be passed, the case proceeds, and perpetual interdict may be

either granted or refused. If granted, not only must it be obeyed, but

everything must be done to restore the complainer against the consequences

of the respondent's wrongful act, even if the act interdicted have been long

since completed; but tlie Court may, in exceptional circumstances, and

in the exercise of its equitable jurisdiction, restrain the complainer from

enforcing his rights to their full extent {Grahamc, 1881, 9 W. H. L. 91).

2. Ill tlic Sheriff Court.—The application takes the form of a petition for

interdict alone. Interim interdict can be granted, and there is hardly an

act against which an application for interdict may not be made, provided

the control of the act falls within the jurisdiction of the Sheriff Court.

Thus interdict cannot be granted against a respondent not subject to its-

jurisdiction, nor can it, under the guise of an action for interdict, dispose of

a case which it has no jurisdiction to entertain. For instance, as it has

no jurisdiction in actions of suspension, it has been held that it cannot

interdict the negotiation of a bill of exchange, nor the use of diligence

{Thorn, 1848, IO'D. 1254; Bcattic, 1870, 7 B. 'll71 ; Crauford, 1885, 12 E.

1033 ; Wilson, Sheriff Court Practice, 438).

As an interdict is intended to prevent injury to a right, and not, directly

at least, to enforce any pecuniary claim, the £25 limit introduced by the

Sheriff Courts Act, 1853, s. 20, does not apply to such cases ; and, therefore,,

every interlocutor granting or refusing interdict can bo appealed to the

Court of Session {ibid. 570). In other respects there is nothing calling for

remark regarding the ap[)lication for interdict in the Sheriff C(jurts.

3. In Burtjli Courts.—There can be no duuht that the civil jurisdictioit

possessed by magistrates in royal burghs antl burghs of barony aiul

regality includes the power to grant interdict regarding rights threatened

with injury within the burgh. The Act of Sederunt of 13 Feb, 1845,.

passed to regulate the furms'of ])rocess to be u.sed in civil actions in IJurgh

Courts, refers specifically to their right to grant interdict, including interim

interdict.

The civil jurisdiction of magistrates is now, however, seldom cxerci-sed.

It was, besides, never exclusive, but oidy cumulative with that of the

Sheriff, and, like the Sheriff's, it is sulijcct to review by the Court of Ses.siou

d'atiisini, 1 823, 2 S. 53G ; Heritable J urisdiction Act, 1747, ss. 2G, 27 ;
Krsk.

i. 4. 21. 22. 30).

S'jc Bkkach of Inieiidict.
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Interdicts in Roman Law were commands by tlie inanis-

trate, issued in virlue ot" his oIlieiaL jiuwer (intju'riuin) as cuiiservat(jr of

order and custodian of the peace. Accordingly, they are described Ijy

Gains as proceedings wherein the prcetor 'principalUer audorilatcm suarn
intevponit (Gains, iv. 139). In an ordinary actio, the pr;etor pronounced no
order on the matter in dispute, but simply issued a furmula apjiointing a
judcc to investigate the question. In an intcrdidum, on the other liand,

the procedure was, in the earlier law, not performulam, but per cofjnilioncm.

No Judci: was appointed, Init the wliole proceedings were conducted before

the magistrate /h Jtiir, who himself pronounced an order tliat something
should be done or should not be done. The interdict procedure, in

other words, was originally a purely administrative procedure; and the
magistrate, in granting an interdict, did not exercise jurisdictio, but acted

solely in virtue of the iinpcriurn.

Tlie administrative pronouncement of the magistrate obviously failed in

many cases to constitute a real decision of the matter in dispute. Accord-
ingly, in the later law, it became usual for the pnetor, iinding it impossible

to investigate the actual facts for himself, to content himself with a merely
conditional direction addressed to the parties, and to transmit the real

determination of the question at issue to a judex. In this way the inter-

dict lost its summary character. Not only were directions of this kind
made in particular cases by the praetor without inquiry, but the circum-
stances ill which such directions would be issued were carel'ully defined

and published beforehand in tlie edict. An interdict, then, did not now
involve a decision on the matter in dis^.ate: it was a merely conditional

direction addressed by the prsetor to the parties, based on an atlmini-

strative rule enunciated beforehand in the pnetorian cdhum.

The procedure in interdict cases was as follows. On the apjilication

of the party aggrieved, the praetor, if, after hearing the parties, he saw
sufficient ^j?-i??ia facie reason, issued the interdict. The pr?etor, before
granting tiie interdict, made no inquiry into the merits of the case ; his

duty was simply to determine whether, in the alleged circumstances, the
interdict applied for was api)licable. If the person to whom the interdict

was addressed declined to lie bound by it, the subsequent proceedings, by
which the matter in dispute was definitely decided, resembled those in an
ordinary action. Thu?, in tlie later law, the interdict procedure generally
only served the purpose of introducing an ordinary actio.

The matters to which interdicts were particularly applicable were those
in which the interests of public order were predominant, e.g., in tlie

department of public law, questions relating to public roads and rivers, or
concerning res sacra: (iiiterdictiun de via j^uhlicd, de loeis sacris. Dig. 43. 8.

2. 34); claims under the law of status and family relations {intcrdtctum de
homine libera, Dig. 43. 29 ; interdictum de liberis cxhibendis, Dig. 43. 30)

;

and matters arising in the department of procedure, such as the interdictum
fraudaturinm., protecting creditors against fraudulent alienation by in-

solvent debtors (Dig. 42. 8). j\Iost important of all, however, were the
interdicts, employed in the law of property for tlie protection of possession,
which are known as the possessory interdicts. Interdicta, according to

Gains (iv. 142-144), are prohihitoria, exhihitoria, and restituioria. This
division, which was based upon the tenor of the pnetor's order, was in

the latei- law something of an anachronism. Interdicta 2^roliihitoria were
orders forbidding some act; interdicta exhibitoria were orders for the
production of some person or thing; interdicta rcstitutoria were orders
sometimes for the ristoration of po session, as in tlie interdict Unde vi,
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and sometimes fur the delivery of possession, where no possession has

preceded, as in the interdict Quorum honorum.

Tlie possessory interdicts were : (1) intcrdida adipisccndcc posscssionis
;

(2) intcrdida rdincndcc posscssionis ; and (3) intcrdida rccnpcrandcc

2)osscssionis. The more notable interdicts belonging to the Jirst class were

the interdidum quorum honorum, granted to a person who received a grant

of honorum possessio, and the interdictum Scdvianum, granted to a land-

lord to enable him to take possession of the stock of his tenant (colonus)

in security of his rent. These intcrdida adipisccndcc posscssionis are not,

however, strictly possessory interdicts, inasmuch as they are not founded

on previous or actual possession, but on some title to the property. Tlie

interdicts of the second class

—

rctinendce posscssionis—were two in number,

named respectively Uii possidetis and Utruhi, from the initial words of the

edict. The former protected persons in possession of immoveables; the

latter, persons in possession of moveables. Of interdicts belonging to

the third class

—

recupcrandcc posscssionis—tlie more important were the

interdict Unde vi, granted to a person who had been forcibly ousted from

the possession of immoveable property ; and the interdict Be p)recario, a

remedy by which a thing, moveable or immoveable, could be recovered

from a person who held possession of it by permission of the owner, but

not under a contract.

[Gaius, iv. 138-170; Inst. iv. 15; Dig. 43; Cod. 8. 1. 9.]

Interdiction.—Erskine defines interdiction as " a legal restraint

laid upon those who, either through their profuseness or the extreme

facility of their tempers, are too easily iiuluced to make hurtful convey-

ances, by which they are disabled from signing any deed to their prejudice

without the consent of their curators, who are called interdictors

"

(i. 7. 53). The object qf interdiction is to protect the property of any

person of a weak and facile disposition (prodif/us), which is otherwise liable

to be squandered, to the detriment of himself and his heirs. Its imposition

may be voluntary or judicial.

1. Voluntary.—A person may put himself under this restraint by

granting a bond of interdiction in which, on the narrative that it is desir-

able that his property should be under the control of persons of firmer will

and greater experience than himself, he binds himself to certain persons, liis

interdictors, that he will not grant any deed without their consent. The

real cause of granting is not usually inserted in the bond.

2. Judicicd.—This can only be imposed by the Court of Session; a

Sheriff cannot do it. It may proceed c.c proprio motu, if it appears to the

Court, in the dependence of a suit, that one of the parties is facile and liable

to be imposed upon ; or it may be by decree in an action at the instance of

the person's heir or next of kin, or perhaps of any relative. Proof must Ije

shown by tlie pursuer of the action that the defender is weak and liable

to be concussed into granting deeds to his prejudice.

The interdicti(jn is inelfectual (except against the interdictors) until

registration, the rcijuisites of which are similar to those in the case of

inhibition. Letters of ])u1ilication are granted upon a l)ill ])resented to tlie

Lord C)rdinary on the J'>ills, their warrant being tlie registered bond of

interdiction or the decree of the Court. Tlie letters should, in the case of

judicial interdiction, be executed against the 2Jrodi(/ us in the same method

as a summons, and in both cases they must he registered in the Register of

Inhibitions (31 & 32 Vict. c. G2, s. IG). The restraint affects only deeds
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relating to tlie liciital.le ]n-f.perty of the interdicted person, and transactions
in regard to moveables in so far as, by diligence or otherwise, tliev are made
the ground of proceeding against his heritage. It has no retroactive efl'ect.

Deeds granted without consent of tlie interdictors are not null, but reducible
on proof of lesion. The person interdicted may grant rational and onerous
deeds without consent, and these will be in every way as valid as if consent
was given. If the consent of the interdictors is adliil)ited to a deed •

signing the deed as witnesses or cautioners will not do—it has the validity
which it would have had if the granter had never been interdicted. If
lesion is suffered, tlie interdicted person has only recourse n^^'iinst his
interdictors in a claim of damages, on the ground that tlieir consent was
wrongously or fraudulently given. A deed granted by a prodnjits after
interdiction in favour of one of his interdictors has been upheld. Such a
deed is to be treated as if no consent was adhibited, and therefore the test
of its efficacy is—Is it rational and onerous ? {K//lc, 182G, 5 S. 117 • Frascr
1827, 5 S. 279 ;

Ranlcin, 18G8, 7 M. 126). In regard to mortis causa
deeds, Erskine says (i. 7. 58) that an interdicted person " can make no
settlement of his heritable estate, nor alter any former settlement of it,

though upon the most rational grounds, either with or without his inter-
dictors' consent " ; but the opinions of the other text wu-iters are opposed
to this, and the decision in a reported case was expressly laid upon the
ground that interdiction efiects no limitation upon the power to test
{Mansfield, 1841, 3 D. 1103). Eeduction ex capite intercUctionis may be
sued in an action at the instance of the prodir/us, or his heir or other near
relative, or by the interdictors or a creditor. The general rule is that a
plea of invalidity of a deed on this ground can only be put forward in an
action brought for that purpose ; but it would seem that this rule is not
without exception, and that in some cases, at anyrate, it may be pleaded
ojyc cxccptionis {Ranlin, siqrra).

Eecall of interdiction, when it has been imposed voluntarily, cannot be
made at the will of the interdicted person, because " the law, presuming
that he would not liave laid himself under that restraint if he liad not been
conscious of his incapacity for business, considers his interest against his
inclination " (Ersk. i. 7. 55). It falls with the death of the interdictors
or of a sine quo non, or with the reduction of their number below a quorum,
if that is required by the bond. It may be removed by the Court of
Session, in an action at the instance of the prodigus, on proof that there was
no sufficient reason for the restraint at the beginning, or that the interdicted
person has become rei sum providus ; and it may be recalled by the common
consent of interdictors and interdicted. But a bond of interdiction by an
unmarried woman, which was subsequently ratified and ajiproved in lier

marriage contract, was held to be irrevocable {Williamson, 1890, 17 E. 927).
The Court of Session alone can bring judicial interdiction to an end, since
it must be removed by the authority by which it was imposed. If the
interdictors have died, application to the Court of Session is necessary to
have others appointed.

The office of an interdictor differs materially from those of tutor or
curator. lie has no guardianship or care of the person or property of the
inodvjv.s\ he is appointed solely ad aueforitateni j^rccstandam. He may
consent to the granting of a deed by the person interdicted, or he may
refuse to do so. If his consent is given, he is answerable for fraud or fault
in giving it. But he is not liable for omissions ; if he refuse to give con-
sent, the interdicted person, it has been siid, may apply to the Court to
have their authority interponed to the deed. The more suitable procedure
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would probably be to peliiion the Court to remove the interdictors and to

appoint others.

[Stair, i. 6. 37 : iii. 8. 37 ; iv. 20. 30 ; Bankt. i. 7. 118 ; Ersk. i. 7. 53
;

BeW, Cum. i. 139; Frin. s. 2123; Eraser, P. cC- C. 554; Jnrid. Styles, ii.

448 ; iii. 293.]

Interest in the subject-matters of a litigation, or of a transaction,

has lei;al sijj;niticance as bearing upon the question of title to sue or defentl,

or as <"'ivim^'- rise to a disqualification in the party interested for the per-

formance of certain functions.

Interest as Matter of Process.— 1. Interest in the Pursuer.—

A

party pursuing an action must not merely have a formal title to pursue

;

he must further have some substantial interest in the result of the suit.

" Eight without interest will not be sustained in a ])roce£s either by way
of action or objection, and as little will interest without right" (Kames,

Elucidations, art. 32, p. 213). However clear one's title to pursue an

action may be, he will not be allowed to prosecute it in a Court of law if he

can derive no benefit therefrom (Shand, Practice, 139 ; and see Macclunahl,

1825,4 S. 371 (374); Mackay, Manual, pp. 125-127). Where tlie only

result of success would be to expose a pursuer to claims at the instance of

the defender, to an amount equal to or greater than those which he makes

in the action, the maxim Frustra 2'>''tis quod max cs restiturus applies to

exclude the action—at least where it is apparent that it is merely vexatious

(Shand, /o/-. al ; Robertson, l^2\, 1 S. 406; Burke, l^Q~o, 3 M. 799; Kcrs

Tr., 1866, 5 M. 4). A party whose property has l)een destroyed by fire is

not, however, precluded from suing merely because liis loss is fully covered

by insurance so that the benefit really accrues to the insurers (Port-Glasqoiu

& Newark Sailcloth Co., 1892, 19 E. 608; 1893, 20 E. H. L. 35). The

phrase Jus teutii {q-v.) is frequently used to express the absence of interest

in the pursuer, even when there may not actually be interest in any other

(Kames, loc. cit. 140). Interest, in general, implies a title to sue someone

;

but it does not necessarily imply that the party having it is entitled to sue a

particular defender or a particular action. He may ha^•e to make his

interest effectual otherwise (see P//y>r?-, 1878, 6 E. 143; /Vor/r, 1824, 2 S.

769 ; Ilinton, 188:5, 10 E. 1110 ; Henderson, 1889, 16 E. 341 ; Rae, 1888, 15 E.

1033). General legatees and beneficiaries cannot sue trust delators {Gray,

1711, Mor. 8062 (executor suing for special legacy). See also the cases of

Martin, 1885, 13 E. 274 ;
Macdonald, 1890, 17 E. 951 (unsuccessful candidates

for bursaries suing for damages); and otlior cases collected in ^lackay.

Manual, x>p. 126, 127). It may even be that in an extreme case this may
result in one who has a distinct interest being practically wholly deprived

of remedy, as, c.y., where an intended beneficiary under a will is excluded

through the unskilful drawing of the will by the testators agent, against

whom he lias neveithelcss n(j ground of action (cf. ])er Campbell, L. C,

4 Macq. 177> Interest may, howctvcr, be bargained for in favour of a party

in such a way as to give him a title to sue where there is no direct con-

tractual relation lietween him .md the defender (see -Jus QUyESlTUM TKKTio).

It lias been said that interest must be libcllcil : but it would seem to be

sufficient if, from the summons and ccmdescendeiiee, a jiriind facie interest

may be d(;dueed (see (Jiffurd, 1829, 7 S. 854, and FaiH of Zetland, 1882,

9E., H. L. 10).

The interest must be in ;i tiglit recognised by law (I'rooni, leifal

Maj:Lias,Ki\X\ ed., p. 192, ID'.ij. It need not, however, be pecuniary (sec
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Magistrates of Edinbimjh, ISfiT, 20 D. IHO ; Uroii-nc, 1872, 10 ]\I. oOT
;

JiJarl of Zetland, supra\ Bcattie, 187G, 3 11. 034; Stewart, 1878, 5 li. 1108).

AVliere there is some interest disclosed, it is mutter for the discretion of

the Court whetlier the interest is sullicient {Skinner, 1855, 18 D. 158;
Beattic, 1876, 3 R 634; Naismith, 1874, 3 R 803). In Carsons, 1863, 1 M.
604, it was held that a mere reference in a plan to a street does not give

sufficient interest to enforce its construction, if merely introduced for

identification of the subjects. It may luqjpen that though there is plainly

some interest, it is too unsubstantial or trifling to support action (see De
MINIMIS xox CURAT I'li.ETOR ; also cascs cited JNIackay, Manual, ]>. 127).

Actions against suspect tutors, and for reduction of deeds granted by
minors to their lesion, and confirmed by (xith, may, it seems, be pursued

by any near kinsman of the ward or ndnor (Ersk. iv. 1. 17; Act 16S1,

c. 19).

Where the pursuer has an interest of his own, but so qualified by or

dependent upon some jus tertii or condition that he has no title to sue

separately, the defect may be cured by the " consent aiul concurrence " of

the person by whose right his is qualified or on whose right it is dependent.

But when the principal party has no interest of his own, his defect of title

cannot be cured by tlie " consent and concurrence " of the person to whom
alone the right of action truly belongs {Hishp, 1881, 8 li., H. L. 95). Nor
can the party having interest, in sucli a case, cure the defect by sisting

himself as a pursuer, pendente processu, unless with the consent of the

defender {ib. per Ld. "Watson, p. 106).

2. Interest In the Defender.— Generally speaking, a defender who is

called as such in a process has, in the mere obtaining of absolvitor, suflicient

interest to resist the conclusions of the action. " As every defender finds

his account in an absolvitor, it is obviously his interest to defend himself

against a claim that is not well founded in law " (Karnes, Mncidations, 217).

It sometimes occurs, however, that defenders are called, not because the

pursuer admits their interest, Ijut merely oh niajorem eautelam, and in such

a case, if the conclusion for expenses against them is limited to the case of

their appearing and opposing, there seems no reason why, on it appearing,

when defences are lodged, that there is no substantial interest, they should

not be held precluded from insisting. Contrary to the rule obtaining in

the case of pursuers, any party having interest may appear and sist himself

as defender, althougli not specially called. Thus in petitory actions upon
iufeftment, any person producing an infeftment, or its ecpiivalent, may
appear to be heard for his interest, though not cited (Stair, iv. 22. 1 and G).

So, too, a landlord may sist himself for his interest (where he has such),

even after the tenant has disclaimed, and decree has passed against liini

(Shaiul, rractice, 489). Creditors may defend a divorce suit (Eraser,

//. cO W. 1144, etc. ; Ford, 1822, 1 Sh. 296, 2 S. App. 435): but not after

the oath of calumny has been taken (GrecnhiU, 1822, 1 S. 296 X. E. 327);

so also in other actions where there is collusion, creditors may defend ; and
a member of the public was held to have interest to plead the negative

prescription in answer to a declarator of a private jurisdiction (Lord Dun,
1731, cited Karnes, Elucidations, 221). But appearance, even as a defender,

will not be allowed if there be clearly no interest (Buehan, 1829, 7 S. 296

(debtor held precluded from pleading defence open to tenant in maills

and duties); Hutrheson, 1830, 8 S. 982 (heritable creditor defending against

adjudger in implement); Stewart, 1829, 7 S. 440 (party alleging preferable

right to debt)).

One called as a defender may plead objections to the pursuer's title

VOL. VI I. 3
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appearing ex facie thereof, although he could not otherwise benetit from
these. Where, however, the title is ex facie good, the defender cannot raise

objections to it unless he would take benefit from the reduction of it

(Kames, Elucidatiojis, 221, etc.). Exceptions proper are not open to the

plea of jus tertii (ib.).

Questions of some nicety as to interest have arisen in relation to two
classes of cases, viz. : (1) cases involving the rights of (a) superiors and
(b) co-feuars to enforce conditions of a feu ; and (2) cases where the right

to possession is temporarily separated from the property, as in lease. The
principles applicable to these may be noticed shortly.

Interest to Enforce Conditions of a Feu-Right.—Whenever
a feu-right contains a restriction on property, the superior, or the party in

whose favour it is conceived, cannot enforce it unless he has some legitimate

interest. This was decided in the case of The Tailors of Aberdeen, 1 Kob.
App. 296. " But that case does not lay down the doctrine that an action

at the superior's instance, whieli merely sets forth the condition of the feu-

right and its violation by the vassal, must be dismissed as irrelevant because
the pursuer has failed to allege interest. Primd facie a vassal, in consenting

to be bound by the restriction, concedes the interest of the superior. The
onus is therefore upon the vassal wlio is pleading a release from his con-

tract, to allege and prove that, owing to some change of circumstances, any
legitimate interest which the superior may originally have had in maintain-

ing the restriction has ceased " (per Ld. Watson in Earl of Zetland, 1882,

9 K., H. L. 40, at p. 47). Where, however, the action is at the instance of a

co-feuar, under a mutual condition, but with no privity of contract, tlie

rule is different (see Camplcll, 1808, 6 M. 943; Naismith, supra; Magistrates

of Edinburgh, 1857, 20 D. 156). Before a co-feuar can sue at all he must
set out a case showing j?7*m(i/aCTe mutuality of interest {qqq Hislop, supra,

and Conditions in Feudal Giiants).

Interest where Property and Possession of Subjects
separated.—(a) Actions against Third Parties.—liight of action by the

tenant in respect of an actual or threatened injury caused by a third party,

or through nuisance, or infringement of an alleged servitude, or to prevent
trespass, depends entirely on the amount of his interest in the subjects let

to him (Kankine, Leases, 569, etc.). In the case of transitory injuries, the

tenant alone has the right to sue. So in case of a trespass with permission

of the tenant, the landlord may not sue unless the trespass is directed

tow^ards assertion of a permanent right (see Sleivart, 1877, 4 E. 873).

In case of permanent injuries, the tenant may sue in so far as they affect

his interest. In case of an injury to a servitude hv can, however, only sue

if the servitude is included in liis lease (Bell, Prin. 1224).

The landlord may take action wlicu Ihe injury is done to the subjects

themselves, or where it is in assertion of a right adverse to his own, or where
it operates in denial of his right ; or if it may injure his reversion, lint if

no denial of right be invf)lved, and tin; injury is merely to the possession

(as, e.g., by noise, smoke, or vibration), the landlord's title to object is

suspended during the tenancy, (twing to absence of interest (Rankinc,

Leases, 571, etc.). All ^tai-tics having interest may join in the same action,

even when the matters comjiluined of are divisible into certain affecting

owners and certain affecting the tenants. It has been suggested that this

course is desirable in interests of all concerned, as it gives the judg-

ment greater value as res judicata (Kankine, Inc. cil.\ y<iini'/, 1H30, 8 S.

959).

{b) Actions by Third Parties.—These must lie diKjcletl against the
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party interested, or the conclusions so limited as not to allect the un-
represented interest.

The same principles will be applicable wherever property and possession

are temporarily severed, as, e/j., in Liferent and Fee.

IxTEREST AS A DISQUALIFICATION.—Interest in a JiLd(jr.—Any
direct interest in the subject-matter of an action is a disqualification in a

judge. Nemo debet esse Judex in 'propria sua causa (see sub voce Declina-
TUUE ; Ersk. Inst. 47 ; Broom, Legal Maxims, Gth ed., pp. 110, etc.).

Interest in an Arbiter.— On the same principle, "the arbiters, as judges,

ought to be clear of all interest or suspicion of obliquity " (Bell, Lerf.

i. oG9, and cases cited ibi). Interest, however, if known to the parties

when they enter into the submission, is not an (»bjecti<>n {ib.}. Interest

emerging after nomination is sutticient to disqualify {Tennant, 183G, 14 S.

97G). But where the interest arises e.e ojjivio, mere change of office during

the currency of the submission will not disqualify {Fhipps, 1843,5 1). 1025).

Interest in a witness in a suit was formerly in most cases a dis-

qualification to his giving evidence (see Stair, iv. 43. 7, and More,
Notes, ccccxiii and ccccxiv). But by IG & 17 Vict. c. 20, s. 1, and 37 & 38
Vict. c. 64, ss. 1 and 2, interest is no longer an objection to the examination

of any witness (cf. Bell, Priii. ss. 2244, et seq.). The objection Fovent con-

similem causam was never a ground of rejection.

Interest in an instrumentary witness does not seem to Ije an a1)Solute

disqualification, or to render his attestation ipso facto void {Graham, 1G85,

Mor. 1G887 (witness considerable legatee); Ingram, 1801, Mor. App. roct;

" Writ," 2 (both witnesses small legatees, one also executor) ; Mitchell, 1742,

Mor. 1G900 (one trustee, but not otherwise interested). But see Ersk. Inst.

1121, and cases there cited). It is obvious, however, that, wherever possible,

neutral witness should be procured (Bell, Lect. i. 51 ; Ersk. Inst. 1121,

note (c)).

Interest in Notary Public or Lau: Agent.—A notary who acts officially in

the execution of a (leed ought to have no concern with the deed in any
other way. In the case of Ferric, 1863, 1 M. 291, it was held that a trust

disposition and settlement was invalid in respect that one of the notaries by
whom it bore to be signed, as in place of and authorised by the testator, was
one of the trust disponees and executors, although he had no patrimonial

interest under it, but had merely the ordinary rights and powers of a testa-

mentary trustee. So a notary cannot protest bills of which he is drawer
and endorser. He cannot certify the fact which is the foundation of his

own recourse {Leith Banling Co., IS.'iG, 14 S. 332). It has, however, been

questioned, on the ground that his office is a mv.nvs jiublicum, whether mere
interest is enough to invalidate sasine given by a notary—at least where his

interest is as granter of the precept (cf. Bell, Lect. 652 ; i^im, 1831, 10 S. 85 :

Titles Act, 1860, s. 26). Interest taken by a law agent mider a will in

general throws upon liim the onus of proving the deed to have been granted
hy the testator freely and rationally {Grieve, 1869, 8 M. 317).

LwriiREST IN Sequestration Proceedings.—One whose interest

in so doing is adverse to that of the general body of creditors nuiy be
held debarred from applying for sequestration (Bell, Com. ii. 288). The
Bankruptcy Act, 1856, 19 & 20 Vict. c. 79, provides (s. 68) that "it shall

not l)e lawful to elect as trustee . . . any person . . . who holds an interest

opposed to the general interest of the creditors." Commenting on a similar

provision in the earlier Act of 1839, Professor Bell says {Commentaries, ii.

302) :
" In the ordinary case a creditor may be a trustee, but where he has

a distinct and material interest adN'erse to that of the other creditors—not
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an interest trilling and inconsiderabk', but such as may hv reasonably

suspected to sway his conduct—he is inehgible." The brother-in-law of a

creditor, whose interests in a ([uestion of some intricacy stood opposed to

those of the other creditors, was held ineligible as a trustee. So a person

who was the mere cover or creature of another, who was objectional)le, was

held ineligible {Well, Cominent., loc. cit., and cases cited).

For interest as bearing on insurance, see suh voce Makixe Insurance
;

Accident Insurance: Fire Insurance; Life Insurance: and 19 Geo. u.

c. 37 : 14 Geo. in. c. 48 : and Bell, Com. i. G51, 071, 075.

Interest (of lYIoney).—Simple Interest.—"Nothing can be

considered less amenable to a settled general princi])le than our

law upon a creditor's right to interest. Interest upon bills and notes

is settled by Statute (45 ^: 4G Vict, c' Gl, ss. 9, 57); that on bonds,

by express contract [but the agreement must be exi)rpss, Forbes, 1894,

21 R. 630]: tliat on loans, by legal implication [GarthlaniVs Trs.,

1820, 20 F. U. 140]. But when tliis has been said, almost all that

has been tixed is presented. We must bear in mind that every liquid

del)t past due does not bear interest. Feu-duties [MaxiceU's Trs., 1893,

20 K. 958], ground-annuals and rents [Advocate-General, 1855, 17 D.

290], are cases in point, where payment of interest has not been made
matter of express obligation. ]5ut what of other debts, mercantile accounts,

law agent's business accounts, accounts for services of any desciiplion ?

The most that can be said is that where there is anything in the course of

dealin<f or in the custom of trade which suggests that, if the debt should

not be i)aid at a particular period, interest will run, that will be allowed,

otherwise not. A demand lor payment more or less urgent seems to me,

apart from contract, to be a condition precedent to liability for interest.

Common sense itself suggests that a man who pays whenever payment is

asked, pays in good time" (Ld. Craighill in JJlair's Trs., 1884, 12 R p. 108).

So too Ld. Fraser in the same case: "Claims for interest cannot be

brought under any general rule. They are said to arise ex leje, or ex pacta,

or ex mora. With regard to interest due ex ixieto the case is quite clear.

It is lawful to stipulate for interest; and now tliat the usury laws are

abolished, any amount of interest may be agreed upon and exacted. It is

when the claim is founded, not on paction, but on some rule of law, that the

dilliculty arises. Interest is due ex lez/e in various cases by Statute; and

it is in virtue of statutory enactment that it is claimable in Scotland upon

bills of exchange and promissory notes [from the date of jiresentment or

maturity] (IG81, c. 20: 1G9G, c. 36: 12 Ceo. in. c. 72: 45 c^- 4G Vict. c. 61,

h-s. 9 and 57), and there are other instances in which the claim has statutory

sanction. Interest is also due by law u])(»n money lent; and it was so

found although there was im sti[)ulalion I'ni interest [GartJdand's Trs., 1820,

20 F. ('. 140], and the demand for it was only made thiity-l'our years after

the loan, and when the lender and borrower were both dead {Cinuihu/Iidmr,

18G8, G M. 89(J). But it is not correct to say that interest is claimable

upon all debts, either from the date when the account was closed or from

the dale that it was renderetl. It is sometimes said that interest is due as

dania;^es for tli(; undue dcitention of money wlien a debt clearly ascertained

lemains unpaid. I»y those lawyers who bold this opinion interest is

considered incident legally to every debt certain in amount and payable at

a certain time. This is plainly not good law. There aiv many illustrations

to the Contrary. Xo debt can l»e more certain in amount or certain as to
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tlie time of payment than feu-duties or grounrl-annunls, and yet it lias been
determined fre(iueiitly that interest is not due upon arrears of these (Napier,

1831, 9 S. 655; JVa/lnc, 1835, 13 S. 504; JVa/lace, 1838, 1 D. 162;
[MaxiveU's Trs., 1893, 20 li. 958]). According U) tlie principle of these

decisions, interest would not be claimable upon rents unless expressly

stipulated for: and for this latter proposition (which lias not lieen expressly

decided) there are judicial dicta of high authority [Advocate- General, 1855,

17 T>. 290]. The ground of these decisions simply was, that parties having

stipulated for the payment of a specific sum, without stipulating for interest

on non-payment, it was not intended that interest in such circumstances

should be claimed. The cases of bills and loans of money, in regard to

which interest is due though not stipulated for, rest on special grounds.

Interest is due on bills by virtue of Statute [from the date of presentment

when the bill is ])ayable on demand, otherwise from maturity (45 & 46
Yict. c. 61, ss. 9, 57)]. And the law implies an obligation to pay intei-est

on loans arising from the very nature of the contract.

" The mere fact, therefore, of delay in payment, after payment could have

been, or has been, demanded, will not necessarily ground a claim for

interest, and consequently there must be distinctions made, consequent

upon the nature of tlie debt due, and upon the reasons of the non-payment
of it. Ld. Westbury, in the case of Carmichacl (1870, 8 M. H. L. 131),

expresses himself as follows :
' Interest can be demanded only in virtue of

a contract express or implied, or by virtue of the principal sum of money
having been wrongfully withheld and not paid on the day when it ought

to have been paid.' According to this opinion the mere non-payment of

money was not sufficient. It must be ' wrongfully ' withheld."

This dictum of Ld. Westbury was cited also with approval by Ld. Young
in Duries Trs. (1894, 22 11. at p. 38) : and to the same effect Ld. Brougham in

the Ediiiburgh and Cilas'jov: Union Canal Co. (1842, 1 Bell's App. 316) said:
" Unless there was a contract to pay the money on a given day, which had
passed by without payment, no claim for interest could have been competent ";

and Ld. Campbell :
" The contract contains no express stipulation for interest.

The burden is on the person claiming to show that interest is due."

Blair's case (siqn'a) is the only authority in which the decisions in earlier

eases have been reviewed and examined from the bench, and the law on the

subject considered from the point of view of principle. Of the other cases,

putting aside those which turned on the construction of Statutes or contracts

(e.g. Wauchope, 1863, 2 M. 326; Christie, 1879, 10 M. 9; Eicing, 1882, 10

It. H. L. 1), the bulk of the decisions appear to have been based upon the

doctrine that " whoever has intromitted with money belonging to another,

or has unjustly detained it, is, in general, liable for interest, at least from
the time that a legal demand has been made for it. This is not so much
from any real or supposed mora, but rather as a recompense to the creditor

for being deprived of the use of his money " (see Ersk. iii. tit. 3, s. 80)
{Anderson, 1805, 13 F. C. 437, argument; Darlimj, 1834, 12 S. 598).

Advances of money accordinulv carry interest, includintj; arrears of sums
advanced towards aliment {Hill, 1821, 1 S. 33), and cash advances
by a law agent {Findlay, Bannanti/ne, & Co., 1864, 2 'SL H. L. 86 ; Graham's
Exor., 9 M. 298 ; Blair's Trs., 1885, 12 K. 104) ; but " cash advances" do not

include ordinary judicial outlays {Maeplicrson, 1853, 15 D. 706 ; Barelay,

1850, 22 Jur. 354). On legacies, interest runs from the date of the

testator's death or six months thereafter {Kirhpatrick, 1878, 6 R. H. L.

4; M'Leans Trs., 1891, 18 R. 892), as also on claims of legitim {M'Murray,
1852,14 D. 1048; Bishops Trs., 1894, 21 R. 728; Gilchrist, 188\), 10 R.
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1118). Oil the other hand, the executiy are entitled to compute interest

on advances towards legilini made during the parent's life {Johnston, 1829,

7 S. 226). In awarding interest on such claims, a distinction a})pears to

have been drawn between cases where the trustee was in mora in making
payment and cases where there was a real difficulty in realising trust funds.

"Where one enters into possession of land on a contract of sale, but does

not pay the price, he is liable for interest on the price from the date of entry

as an equivalent for the fruits of the soil {Sjncrs, 1827, 5 S. 714: Wallace,

1825, 3 S. 525; Dickson, 1855, 17 D. 524; West Hiqhland Railway Co.,

1894, 26 E. 576 ; Granclison's Trs., 1895, 22 R 925). But where a railway

company occupied a line in terms of statutory authority with the corre-

sponding duty of paying a rent to be fixed by an arbiter, and the occupation

continued for some years before the rent was fixed, they were held not

liable for interest on sums due for their occupation between the date of

their entry and the assessment of the rent {Stirlingshire and Diinferviline

Bailv.-ay Co., 1857, 19 D. 598).

As pointed out by Ld. Eraser in JJtair's case {supra), it is doubtful

whether a tradesman can demand interest upon an account rendered, apart

from special bargain. In the case of Cardno (1869, 7 M. 1026) the defender
conceded that a tradesman should receive interest from the date of his last

rendering his account ; but the Court hesitated to consider the point. A
similar doubt was expressed in Blair s case, l)ut it is thought that the law
stands thus. Interest on such debts is undoubtedly due from the date of

judicial or notarial demand, from a point of time agreed on by the debtor
and creditor for the payment of tlie debt, or from the expiry of the credit

allowed by the custom of tlie particular trade ; and on illiquid claims, irom
the date of a decree establishing the debt {Wallace, 1821,1 Sh. App. 42).

Interest has been allowed on a law agent's account for professional services

from one year after the date of the last entry in his account {Youmj, 1830,

8 S. 624; ITalls, 1865, 3 M. 536), unless there has been undue delay in

rendering the bill {Brcniner, 1837, 16 S. 213; Napier, 1835, 13 S. 853; see

Bell, Com. i. 691 et seq.).

Compound Interest.—Compound interest is only allowed as a penalty for

Ijreach of trust duties, or where the holder of a fund is under an obligation

to accumulate interest. To this rule there is, of cour.se, the exception of

special agreement, and noticeably the terms upon which banks lend money.
This rule is recognised as iirmly established in the decision in the case of

Douglas (1867, 5 M. 827), where Inglis, L. J. C, stated it thus :
" A claim

f(jr compound interest with annual rests is a demand which can only be

maintained either in the case of a fixed usage in commercial dealin<js, or

where there has been an abuse in the party trusted with funds and violating

his trust. In dealing with money in a bank, interest is accumulated because
the course of practice in reference to l»anks dealing in money is fixed [cl'.

Findlaji, Bavnanf/jnc, (f- Co., 1864, 1 M 11. L. 87]. Where there is a

fiduciary relation constituted between two parties, so that the party who is

trustee is bound cither to recover or account for sums ol" money ami fails in

his duty and, it may be, uses the property held by him in trust for his own
purposes, he shall be held to account upon tlie very strictest system of

accounting. I think that the decision in the case of Julhj (1830, 4 W. & S.

455), which has been adopted and adhered to since, elfectually put a stop to

the principle of accumulation as being acted upcjii in our law in the case of

ordinary <lel)tor and creditor. Then; eould not l)e a ease more litted for the

eijuitabh.' interposition of the Court in dealing with a debtor on stringent

principles, if it was considered consistent with law to do so, than the case of
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Jollrj. There was delay for a very long period, and that delay was
occasioned by the passing off of an alleged discharge which was found to be
wholly bad, even positively fraudulent, in the end ; and yet the Court here,
having given accumulated interest with biennial rests, the House of Lords'
reversed tiiat judgment under the direction of Ld. Lyndhurst. In the
subsequent case of Napier (1831, 5 W. & S. 745) there is no impeachment
of the doctrine laid down in Jolly s case ; and in the case of Maclean (185G,
18 D. 009) the doctrine is ailirmed that accumulation is a penal demand
only to 1)6 given effect to in circumstances which justify it, except in the
case of persons having a fiduciary character, or in commercial dealings." So
a curator bonis who had retained his ward's funds in his own hands was held
liable in compound interest at 5 per cent, on annual balances {Blair, 1843,
5 D. 1315; Buchanan, 1847, 9 D. 700: see too Campbell, 1802, 13 F. C 64-
Hamilton, 1813, 17 F. C. 213 ; Hall, 1813, 17 F. C. 462).

Rate of Interest.—The rate of interest awarded by the Courts in recent
years has varied from 2 per cent, to 5 per cent., according to the cir-

cumstances of the case viewed in the light of the Court's discretion. " There
is at present no statutory rate of legal interest ; 5 per cent, was only a
maximum rate, and there is no statutory rule obliging the Court to award
5 per cent, in perpetuity. It may not be beyond the powers of the Court
to reduce the rate usually awarded in case of a permanent fall in the rate of
interest obtainable in this country " (Ld. M'Laren in Ross, 1896, 23 E. 802).
Accordingly, in that case, which was an accounting between an executrix
and a son for legitim, the Court awarded 4 per cent., the interest
actually earned. In Bishop's Trs. (1894, 21 E. 728), which was of the same
nature, 5 per cent, was allowed; while in Melville (1896, 24 R. 243) 3 per
cent, was considered a fair rate of interest on trust funds.

Interim Decree.—An interim decree is one containing a final
decision, but not dealing with the whole subject-matter of the cause. See
Decree.

Interim Execution.—The respondent in an appeal to the
House of Lords may, if he so desires, present a petition to the Inner House
craving for interim execution, possession, or payment of expenses. This
petition must be laid before the Division to which the cause belongs ; and
the said Division "shall have power to regulate all matters relative to
interim possession, or execution, or payment of costs and expenses already
incurred, according to their sound discretion, having a just regard to the
interests of parties as they may be affected by the aftirtnance or reversal of
the judgment or decree appealed from" (48 Geo. in. c. 151, s. 17). The
prayer of the petition will be granted unless cause be shown to the con-
trary, and .so long as the party petitioning be acting in bond fide {M'Bcath,
1887, 15 R. 8), but may be subject to such conditions as the Court thinks
fit. If the prayer is for execution of a decree for money, it is the custom
to find the party obtaining the execution liable in caution to repeat
(Mackay, Manual, p. 582). Execution will be granted even though the
unsuccessful party has sufficient funds in the hands of third parties to aflbrd
a perfect guarantee {Steel Co. of Scotland, 1889, 26 S. L. R. 465).

It is competent for the Court to grant an order for interim execution for
expenses, even where the account of expenses is neither taxed nor decerned
for, so long as it is generally found due. Interim execution is frequently
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fjranted as to expenses, when it is otherwise refused (Brock, 1823, 2 S. 291).

The expense of obtaining an order for execution is a good item against the

opposite party : to grant the application is a matter for the discretion of the

Court, and if tlie Court thinks the application proper, the party obtaining it

is entitled to expenses {Si/mimjton, 1877, 4 R 993). The expense of the

petition will not, however, be included in the interlocutor granting the

petition {Kbuj, Brown, & Co., 1891, 78 E. 540).

Tn granting the application the Court may impose such conditions as it

thinks tit. It is usual for the Court to ordain the applicant to find caution

to repeat in the event of reversal (King, Brown, & Co., 1891, 18 E. 540), or

consignation may be ordered {Boss, 1847, 10 D. 222). The Court to whicli

the petition is made must be the Court in which the cause has been heard,

and must consist of four members (48 Geo. in. c. 151, s. 17). The ordinary

form of interlocutor in a petition for interim execution for expenses is as

follows :
" Having resumed consideration of the ])etition for execution

pending appeal, along with the Auditor's report of the petitioner's account

of expenses, approve of said report, and decern against for the sum of

, the taxed amount of said expenses : Allow said decree to go out and

be extracted and execution to proceed thereon, all as prayed for in said

petition, upon the petitioner's finding caution in common form to repeat

whatever sum or sums they may recover under this decree in the event of

the interlocutors appealed against being reversed in the House of Lords."

[Mackay, Manned, pp. 580-582 ; Monteith Smith on Expenses, pp.

276-279 ; Coldstream on Procedure, pp. 244, 262, 350.]

See Expenses.

Interim Possession.—Power to deal with all matters relative

to interim possession pending appeal to the House of Lords is conferred by

Statute on the Division before which the cause belongs. See Interim

EXPXUTION.

Interlineations.—See Deeds (Execution of).

Interlocutor.—An interlocutor is the instrument which contains

a judgment. It is the embodiment in writing of the determination of the

Court. The term " interlocutor" is sometimes employed for decree (Mackay,

Manual, \). 308), but oidy a final interlocutor can properly be called a decree.

Inner House interlocutors can only be corrected in so far as clerical errors

are concerned, and errors into which the Court has been led by the parties

{Smith, 1891, 29 S. L. E. 137 ; Fletcher's Trs., 1888, 15 E. 802). A Lord

Ordinary may concct any error in an interlocutor by consent of ]inrties

(.v. S., 11 July 1828, s. 63). Tiie tenor of an interlocut<jr may be proved, if

the writing itself be lost. If the tenor of an unextracted interlocutor is to

be proved, the tenor of the summons must likewise be proved (Mackay,
Man}Ifd, p. 511).

[.Mackay, Practice, vol. i. pp. 582-000; Manual, pp. 308, 313, 512:

Coldstream on Procedure, pp. 20, 125, 130.] See Decuek.

Interlocutory Judgment.—An interlocutory judgment or

dccrtic is one pronounci-d in the course of an action, before its final decision
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l)y thejudpte or Division of the Court before wliicli it depends. It usually

relates to procedure, but may also relate to the merits of the case. What
is an interlocutory judgment will be seen by contrasting it with a final

decree, which, in the Court of Session, is defined as one " whicli, either by

itself, or taken along with a previous interlocutor or inteilocutors, disposes

of the whole subject-matter of the cause, or of the competition between the

parties in a process of competition, altliough judgment shall not have been

pronounced upon all the questions of law or fact raised in the cause "
;
but

a cause may have been finally decided although " expenses, if found due,

have not been taxed, modified, or decerned for" (Court of Session Act, 18G8,

31 & 3:2 Vict. c. 100, s. '>:]). The "whole subject-matter" in this provision

includes expenses, in so far that a judgment which leaves the question of

liability for expenses still to be determined, reserving it either expressly or

by implication, is not final, but interlocutory (Bain/, 1882, 9 II. 970 ;
Bums,

1897, 24 E. 325). It has even been held that, where this has been already

decided, a subsequent interlocutor modifying expenses, the question of

modification not having been previously considered, was the final judgment

in the case {>SfirIing MaxwclVs Trs., 1883, 11 E. 1 ; CrcUi7is Tr., 1893, 21

E. 21 ; Tai/Ior's Trs., 1896, 23 E. 738).

The distinction between interlocutory and final decrees is of importance

from the fact that the former are generally subject to a special rule as regards

the right to reclaim. In Court of Session procedure, until the whole cause

has been decided in the Outer House in the sense above explained, an inter-

locutor by a Lord Ordinary can, unless falling under a special class to be

noticed immediately, be reclaimed against only with the leave of the Lord

Ordinary, and the reclaiming note must be lodged within ten days from the

date of the interlocutor giving leave (31 & 32 Vict. c. 100, s. 54). IJjj. nn

interlocutor repelling an objection to the competency of a multiplepoindmg

on the ground of " no double distress" falls under this rule {Stewart, 1889,

26 S. L. E. 656). A final interlocutor may be reclaimed against within

twenty-one days, and without leave. An interlocutory judgment on the

merits of the cause may be reclaimed against within twenty-one days, pro-

vided that the Lord Ordinary's leave be obtained and the reclaiming note

be lodged within ten days of the interlocutor granting leave (Fraser, 1872,

10 M. 420). Where a reclaiming note requiring leave is presented

without it, the Court will not entertain it, even where the respondent waives,

the objection (Bairns, supra).

Certain special interlocutory judgments, namely, those allowing or re-

fusing proof, or determining the mode of proof, may be reclaimed against,

without leave, within six days. Motions in the Inner House to vary issues

fall under the same rule (31 & 32 Vict. c. 100, s. 28: A. S., 14 Oct. 1868,

s. 6; A. S., 10 March 1870, s. 2). A remit to a man of skill is an interlo-

cutor falling within this class {Quin, 1888, 15 E. 776 : but see Edin,

Northern Tram. Co., 1894, 21 E. 930).

[See Dkoree
; Eecl.\imixg Note; Mackay, Mcnucl, pp. 294, 308.]

Appeals to the House of Lords against interlocutory judgments pro-

nounced by a Division of the Court of Session require the leave of the

Division, except where there is a difference of opinion amongst the judges

pronouncing the judgment, in which case no leave is required (48 (Teo. ill.

c. 151, s. 15).

[See Appe.\l to House of Lords.]
Interlocutory Judgments in tJie Sheriff Court.—Interlocutory judgments

are distinguished from final by the same criterion as in the Court of

Session, as regards both appeals to the Court of Session from the Sheriff
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Court, and appeals to the Slierift' from the Sheritr-Substitute. Under the

Sheriff Court Act, 1853, an interlocutor might be final although the ques-
tion of expenses had still to be disposed of (16 & 17 Vict. c. 80, s. 24).

But this provision, though never expressly repealed, is understood to have
been repealed by implication by the terms of the Court of Session Act,

1868, and the Sheriff Court Act, 1876, (31 & 32 Vict. c. 100, s. 33 ; 39 &
40 Vict. c. 70, s. 3 : Grcenoclc Parochial Board, 1877, 4 E. 737 ; Bussell an
Malcolm, 1877, 5 R 22 ; but see Z>. of Roxbimjhe, 1875, 2 E. 715).

An interlocutory judgment of a Sheriff-Substitute may be appealed t«

the Sheriff, where an appeal is competent, within seven days, whereas a fina

judgment may be ap])ealed within one month unless it lias been earlie

extracted or implemented (39 & 40 Vict. c. 70, ss. 28, 33).

[See Appeal fkom SHf:RiFF-SuBSTiTUTE to Siiicriff: Dove Wilson, /S'Agnj,

Court Practice, 4th ed., pp. 312-316.]

Tlie period allowed for appealing to the Court of Session against interlocu-

tory judgments of the Sheriff Court is, where an appeal is competent, the

same as in the case of final judgments, namely, six months ; but as the

judgment may now be extracted after fourteen days, the time available foi

appeal has been practically reduced to that number of days. The Sheriff ha;

power still further to curtail the time (31 & 32 Vict. c. 100, s.s. 07, 68 ; 39 & 4(

Vict. c. 70, s. 32).

[See ArPKAL to Court of Session fkom SnErjFF Court; Dove Wilson,
4th ed., pp. 572, 575.]

International Law was a phrase invented by Bentliam {Morals,

etc., 320) to supersede the plirase " Law of Nations," as applied to the

aggregate of rules which States habitually observe in their intercourse with
each other. The phrase Law of Nations was a translation of the Latin Jils

Gcntin/iit (see Jus), and was used to denote the law, or part of the law, which
was common to all civilised States, and which included, it was thought, the

rules dealing with the conflict of laws in private rights. (See Comity;
Intern.vtional Private Law.) Bentham's phrase has l)ecome popular, but
has merely taken the meaning of the older one, and so the subject has 1)een

divided into Public International Law and Private International Law, or

International Public Law and International Private Law. The arrangement
of these words is a subject of discussion, l)ut for purposes of naming the

order is inmiaterial (cj). Dicey, Coiijlict of Zav:s, 14).

I'ublic International Law, or the Public Law of Europe as it is sometimes
called, is said to regulate the relations of States as such infer sc. There is a

vague l)ody of principles and rules, founded mainly on tlm iJoman law,

supjdemented by treaties, conventions, and custonis recognised by States,

elal)orated and r-ommented on l»y jurists, whicli may be described as Inter-

national Law. This body of law, as such, has no force of its own in the

Courts of this country.

When a ])r)int of ])ublic international law affects ])rivatc rights or pro-

cc(liiiT' in the ( V)urts, it is dealt with as an ordinary question ol' the law of

Scotland. 'I'lic pi'incipal points wliich occur in piactice will be found under
the appropriate heads. (See Alien; Allegi.v.nce ;

Amiussador; Emh.vrgo;
E.xthadition ; Foreign Enlist.ment, etc.)

The authorities on this branch of law are : (1) Statutes and Orders in

Council; (2) det-isions of the law Courts in prize and other cases;

(3) writers of authority f)n this subject, and also on the prerogativ(; of

the Crown
; (4) foreign writers and foreign laws are more often referred to in
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this than in other branches of hiw where the law of Scothmd is obscure or

doLibtlul, but they have no absolute authority (cp. Rc(j. v. Kcyn, 1870, L. II.

2 Ex. D. at p. 203 ; Direct U.S. Cable Co. Ltd., 1877, 2 App. Ca. at !>. 420).

In older authorities (o.r/. Blackstone) it is said that the law of nations is

part of the law of England, and we niiglit add of tlie hiw of Scotland. This

proposition was one of a class which alhrmed that the law of the land

included the law of God, Christianity, morality, public policy, and so forth;

but the sounder view no doul)t is that the law of nations is only recognised

in this country in so far as it is adopted by the Legislature and the Courts

of law (cp. Brool; 1861, 9 H. L. C. at p. 215; Bell, Com., 7th ed., i. 320,

note 5 ; Dicey on The Constittition).

The power of making treaties is jtart of the royal prerogative, but for

their due execution the practice is to embody their provisions in a Statute,

so making them expressly municipal law (e.f/. The Treatv of Union between

England and Scotland, 1707; 6 & 7 Vict. c. 79; 46^md 47 Vict. c. 22

(Fisheries Conventions); 53 & 54 Vict. c. 32 (Heligoland); 57 Vict. c. 2

(Behring Sea Award) (criticised by U.S. Government, State Papers, U.S.

No. 4 (1897), p. 109) ; Stephen, Com. ii. 482). (See Copyhigiit ; Extradition.)

Transactions contrary to the jtublic policy of this country in war or

neutrality are void (Bell, Covi. i. 323), but it is not unlawful for a British

subject to run a blockade Mdiile this country is neutral, though the belli-

gerent is entitled to capture and coufiscate the xessel {Eo:^ jmrtc Chavasse, etc.,

Tudor Ca. M. L. 1040 ; Clements, 1866, 4 M. 583).

It has been held that foreigners cannot found on the common law of

nations, or even on treaties, as conferring privileges denied to natives (Foil,

1897, 5 S. L. T. 219). So it was held to be illegal to relax a blockade to

belligerents and exclude neutrals (The Francisca, 1855, 10 Moo. P. C. C.

37, Tudor, 1023).

Proclamations and acts of war. Proclamations of neutrality, and other acts

of State may fall under the denomination Acts of Frinccs. (See I^•suPiAXCE.)

On the subject of international law in its public aspects, reference may
be made to the bibliography contained in Woolsey's International Law,

App. I., and also to Hall's International Laiv, Wharton's International Law
Digest (American), Field's International Code (American), T. J. Lawrence's

Essays and International Lav, ]\Iaine's Intcrnatinncd Law, Hertslet's Com-
mercial Treaties (for Orders in Council, etc.), Map of Europe, Map of Africa,

Chinese Treaties. The historical works of M. Ernest Xys, Brussels, deal

largely with English international law. In its bearing on questions of

private right, the subject is discussed or referred to in Bell's Commentaries

and Frinciples ; and in treatises on shipping and other subjects ; Owen
Douglas, Declaration of War: Nelson, Frivate International Law.

International Private Law is the name now officially re-

cognised l)y the Scottish Universities Connnissioners as applying to the subject

otherwise known as Private International Law, or the Conflict of Laws
(cp. Holland's Jurisprudence, 8th ed., p. 367).

" Private International Law .... is a convenient expression for such rules

as in the jurisprudence of most civilised nations are applied cc comitate to the

solution of questions depending upon foreign status, foreign laws, or foreign

contracts. But no law, binding p)roprio vifjore upon any independent State,

can be established by generalisation from the jurisprudence of other nations.

All such rules must yield to the lex loci whenever it ditl'ers from them " (per

Ld. Selborne in Eiving, L. R. 10 App. Ca. p. 513). " Various civilised
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countries take dillerent views of it . . . This part of the international law,

as recognised by the Scotch law, becomes part of the Scotcli law " (per

Lindley, L J., in Queensland Co., [1892] 1 Ch. D. p. 226). It might thus be

correctly said, there is not one body of private international law, but many
private international laws, and this statement might be applied not onl\ to

the laws of difierent countries, but even to the treatment of different branehes

of law.

The two postulates which constitute the foundation of the subject are

:

(1) that States are independent, and the laws of one State have no force

within the territory of another; and (2) modern States have the duty of

administering justice to all foreigners, irrespective of nationality (cj). Huber,
([uoted by Story, s. 29 ; Lorimer, Latr of JVafio/ts, i. 348 ; Dicey, Conjiict of
Laws, 22. See Comity).

When the attention of practising lawyers was first called to such ques-

tions, an attempt was made to solve them by grammatical analysis in the

Statute theory (cp. stafuta personalia ; recdia ; mixta), but these divisions

could not stand examination. In Scotland the Courts, down to the present

century, appear to have been working out a new Scottish Jus Gentium for

foreigners, running parallel to the Scots law for natives (Miller, Laxu of
Nature and Nations in Scotland, 101). In earlier decisions and treatises,

traces of political jealousy are clearly observable. Savigny revolutionised the

subject by attempting to put it on a logical basis ; but the objection to his

method, put generally, is tliat mere logical deduction from legal categories

does not necessarily operate justice in concrete cases. Bar, in Germany, has

develo])cd the subject on wider principles. Saviguy's work was adopted as

the foundation of rhillimore's and Prof. Westlake's treatises; and trans-

lated by Mr. William Cutiirie, with valuable notes. The late Ld. Fraser has

dealt exhaustively with the questions raised in the laws of marriage and
divorce. Wharton, in America, has dealt with the great wealth of American
decisions; and Prof. Dicey, in England, has treated the .sul)ject as a branch

of En<'lish law deduced from the decisions of English Courts. This method
is more satisfactory than the older ones, because it takes advantage of their

theoretical discussions, and tests them by the facts of daily life as seen in

actual cases. It is thus a late develojmient of legal theory and practice

which has differentiated tliis branch from the other branches of public

international law and the mnnicij)al law.

f In the earlier cases jurisdiction is assumed; but in the more recent

authorities the question of jurisdiction hns been abstracted and treated

separately, Ijccause if the Court pronouncing a judgment had jurisdiction, its

judLimcnt, however erroneous, nuiy yet Ije recognised, ut sit Jinis litiinn.

All States assume jurisdiction over their territories and over their own sub-

jects, and the natural tendency is to extend this jurisdiction as widely as is

consistent with doing justice to individuals and the power of (Miforcing

the decrees. The jurisdictions assumed l)y civilised Powers thus necessarily

overlap, and here there is a conilict of rights (of jurisdiction) between Courts

and States themselves. Tiiis collision is seen, in England, between the

Courts of (Jbancery, Connnon Law, Admiralty, Star Chamber, and so forth, and

l^etwecn the Courts of England and Scotland. The j'jraclical result is that

Courts modify and restrict the tendency, said to be that of a good judge

—

(iiiipliarejii.risdictioncm . This was done Ijy amendment of the Pules of Court

in England ; and has als(j bec-n done by judicial decision in Scotland, mainly
by th(i ajjplication (»f the ])rineii)le of Forum, non eonreniens (q.v.). Juris-

diction rationr dclir/i in cases of divorce was practically law in Scotland,

until it was found that the English Courts refused to recognise the decrees.
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After much litigation and many appeals to the House oi" Lords it is now
linully decided that there is no jurisdiction except ratione domicilii (see
Domicile ; UErnesti, 1882, 9 R. (joi) ; Redding, 1888, 15 R. 1102). This was
not law in Scotland fifty years ago. The same process of compromise, of
which this is merely a type, applies in other cases : (first) between Courts in
the British dominions

;
(secondly) between British and foreign Courts

;

(thirdly) with Turkish and Eastern Powers, in consular Courts; and (finally)

in the Forkign Jurisdiction Act {q.v.). There is thus in practice a gradual
widening of jurisdiction, according to the state of society which calls for

its application.

The laws which generally come into contlict are the following:

—

1. Lex Ligeantice.—There are traces of this in the older Scots law (see
Allegiaxck). As to guardianship, see in re Bourgoise, 41 Ch. D. 310.

2. Lex Domicilii, which generally applies to questions of capacity and
status, legitimation depending on the domicile of the father at the date of
the child's birth and of the subsequent marriage. This applies also to
rights of married persons, and succession in moveables. (See Domicile

;

Jurisdiction; Legitimation; Succession.)

3. Lex rei aifcc—Lex sitiiji—which applies to laws affecting heritable pro-
perty and heritable succession— a survival of the Statute theory. (See
M'Laren on inils, 17.)

4. Lex loci delicti commissi—deduced from practice as to crimes (Hosses

1891, 19 R. 31).

5. Lex loci (ictus {Locus regit actum) applies to forms of executing deeds,
and procedure (Ersk. Inst. iii. 2. 39).

6. Lex loci contractus, a species of the last, has varied in meaning
between the place of execution, the place of fulfilment, and the domicile of
one of the parties. It may be said now to depend on the intention of the
parties {Hamhjn, [1894] App. Ca. 202 ; in re Missouri Co., 1888,42 Ch. D. 321.
See Law of the Flag).

An important application of this principle is contained in the Bills of
Exchange Act, 1882, s. 72, which must be read along with sees. 51, 53, 57,
and the general references to local custom throughout the Act. (See Bill.)

Where a bill drawn in one country is negotiated, accepted, or payable in
another, the rights, duties, and liabilities of the parties thereto are deter-
mined as follows :

—

(1) The validity of a bill as regards requisites in form is determined liy

the law of the place of issue, and the validity as regards requisites in form
of the supervening contracts, such as acceptance, indorsement, or acceptance
supra protest, by the law of the place where such contract was made (i.e.

locus regit actum)
; provided that

—

{a) Where a bill is issued out of the United Kingdom, it is not invalid
by reason only that it is not stamped in accordance witli the law of the
place of issue (see below).

{h) Where a bill issued out of the United Kingdom conforms as regards
requisites in form to the law of the United Kingdom, it may, for the purpose
of enforcing payment, be treated as valid as between all persons who
negotiate, hold, or become parties to it in the United Kingdom.

(2) Subject to the provisions of the Act (s. 54, etc.), the interpretation of
the drawing, indorsement, acceptance, or acceptance supra protest of a bill

is determined by the law of the place where such contract is made
;
pro-

vided that where an inland bill is indorsed in a foreign country, the indorse-
ment shall, as regards the payer, be interpreted according to the law of the
United Kimidom.
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(3) The duties of the holder with respect to presentment for acceptance

or payment, and the necessity for, or sufficiency of, a protest or notice of

dishonour or otherwise, are determined by the law of the place where the

act is done or the bill is dishonoured.

(4) Where a bill is drawn out of, but payable in, the United Kingdom,

and the sum payable is not expressed in the currency of the United

Kingdom, the amount shall, in the absence of some express stipulation,

be calculated according to the rate of exchange for sight drafts at the

place of payment on the day the bill is payable {i.e. locus solutionis, No. 7,

infj-u).

(5) Where a bill is drawn in one country and is payable in another, the

due date thereof is determined according to the law of the place where it is

payable (No. 7, infra).

7. Lex loci solutionis geneiaily rules as to acts to be dune—forms of

delivery, protest of bills, etc. This is also a species of No. 5. It sliould be

noted that while the rule locus regit actum applies to arbitrary matter of

form, the extension of the rule to the matter of acts or contracts is in many
cases absolutely unwarrantable. (See Uills of Exciiance Act, siq^ra. As to

custom of port, see M'Lachlan on SJtipping, 4th ed., 550- 553.)

8. Lex Fori—the law of the Court—properly is a species of No. 5, and

applies to procedure {in re Queensland Mercantile and Afjency Co., [1892] 1 Ch.

219 (Scots case), 15 li. 935 ; rhosphatc Scivage Co., 1879, 4 App. Ca. 801), and

also to prescription {Don, 1837, 5 CI. & Fin. 1); but in England this prin-

ciple receives a very wide interpretation {e.g. Bullocl; L. li. 10 Q. 1>. 270,

followed in re Doetsch. Matlieson, [189G] 2 Ch. 83G ; Gillespie's Bar, 2nd ed.,

p. 240).

Under the Bankruptcy Act, 1850, and the Companies Acts, the Courts

of the three kingdoms are nuide ancillary to each other.

The Scottish Courts do not recognise foreign laws if (1) they are

inconsistent with the fundamental policy of this country: (2) if they are

inconsistent with the conception of decency and morality prevailing in

Scotland : and (3) if they are imperative laws locally prevailing, c.<j. penal

laws ((aithrie's Savigny, 2nd ed., p. 81 ;
Fcnton, 18 D. 865, 3 Macij. 497 :

Brook, 9 H. L. C. 193 (marriage with a deceased wife's sister) ; Hjidr,

L. i;. 1 P. & D. 130 (Mormon marriage) ; nethcll, 38 Ch. 1). 220 (Baralong

marriage); as to slavery, see Santos, 6 C. B., N. S. 841, 8 C. B., N. S. 861
;

Guthrie's Savigny, 85 : Jlunflnf/fon, [1893] App. Ca. 150 (penal laws)). This

rule in general applies to tlie foreign revenue laws (see Bills Act, s. 72 : Valeri/,

3 li. 965; Dicey, Conflict of Laivs,\). 561). Bules for collision laid down

by foreign Legislatures are not binding, while those contained in British

Acts ('.(/. liills Act, Bankruptcy, Companies Acts, etc.) are absolutely so.

Foreign laws must be averred and proved as a matter of fact in Scottish

Courts, but tlie mode of proof may vary as in the following cases :

—

(1) Evidence of lawyers practising in foreign Courts {Farnell, 17 1\. 552
;

Brinldcjj, 15 P. I). 76). (2) Oi)inion of a foreign lawyer {Brown's Trs.,

17 K. 1177). (3) Foreign professors (knowledge not merely acquired

from reading b(j(jks) {Goctze, 2 K. 150 ; Ohers, 24 B. 719). (4) Ambassador's

secretary {in the Goods of Dost Ali Khan, 6 1*. D. 6). (5) Ambassador

{in the Goods of Frince of Oldenburg, 9 P. D. 234). (6) Court which tries the

case, from books, by consent of parties {Jiradhtin/h, L. 11. 5 C. P. 47.">). In

l/rie v. IJric's Trs., 1897, not lepoited, an opinion was obtained by mutual

consent from an American lawyer (I'rofes.sor J. B. Moore). (7) In appeals

from Courts of the United Kingdom the House of Lords re([uires no proof

of law {Cooper, 1." 1.'. 11. F. 21). (8) Case stated to I'Jiglish or Irish Court
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(22 & 23 Vict. c. 03 ; Jr6is//,[1891] App. Ca. G39 ; HcwitCs Tra., 18 E. 793).

(9) Under the Act 24 Vict. c. 11 it was made competent to lay a case before
a foreign Court to ascertain the foreign hiw, but no treaties have been
executed to carry out the Act.

A mistake by a foreign Court as to Scots law will not prevent the
judgment receiving effect in this country if the Court had jurisdiction and
the trial and conduct of the i)arties were regular (Gudard, L. li. G Q. B.
139 ; in re Trufort, Trafford, 3G Ch. \). GUU).

The authorities on the various questions which occur in practice
may be sought : (1) in the decisions and treatises on tlie several branches
of law in which they arise : (2) of general treatises, Dicey's Conjlid of Laim
comes first : J. A. Foote's Private International Jurisprudence deals with the
subject on the basis of English decisions ; and Nelson's Private International
law supplies a useful digest of these. Campbell's Pulinrj Cases may also be
referred to ; Westlake and Phillimore are useful for discussing the applica-
tion of foreign authorities

; Wharton's Conjlict of Laws is valuable for

American cases ; Bar's Private International Law, for German law
; while

^Ir. G. It. Gillespie's Notes are a valuable supplement for Scots law
;

Bar and Savigny may be utilised for supplying arguments to criticise

native authorities
; and foreign decisions will be found collected in the

Journal du droit international irrive oi M. Clunet, now in its twenty-fourth
year of publication.

Interpretation; Interpretation Acts.—See Statute
Law.

Interrogatories.—After adjustment of issues ur fixture of trial,

or, in very special circumstances, during the course of the trial (>S?o?u', 1849,
11 D. 1041)," when it shall be made out upon oath to the satisfaction of the
Court that a witness resides beyond the jurisdiction of the Court, and is not
likely to come within its authority l)efuie the day of tiial, or cannot attend
on account of age or permanent infirmity, or is labouring under severe ill-

ness which renders it doubtful whether his evidence may not be lost, or is a
seafaring n)an, or is obliged to go into foreign parts, or shall be abroad and
not likely to return before the day of trial, it shall be competent to examine
such witness by commission, on interrogatories to be settled by the parties and
approved of by one of the principal Clerks of Session or Eecord Clerk " (A. S.,

IG February 1841, s. 17). When the motion for interrogatories is made, the
names of the witnesses must be given {Grat/, 1849, 11 D. 1023), and it must
be declared on oath that the witnesses are unable to attend the trial

{Mackintosh, 1850, 21 D. 783). In the cases specified in the Act of Sederunt,
interrogatories are imperative, but it has become customary to dispense with
them, and to ask the Court to grant a simple commission. Interrogatories
are still commonly employed in examining witnesses resident abroad.
Depositions following upon interrogatories can only be used " on its being
established at the trial to the satisfaction of the Court, by affidavit or by oath
in open Court, that such witness is dead, or cannot attend owing to absence,
age, or permanent infirmity" (A. S., IG February 1841, s. 17); and these
depositions shall not be used if the witnesses so examined be afterwards
brought forward at the trial {ih.). Where a commission is granted to one
party to examine witnesses on interrogatories, it is competent to the other
party to have a joint-commission, or to propose cross interrogatories to such
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witnesses ; and further, the commissioner may put such additional questions

to the witnesses as may appear to him to be necessary (ib.).

['Slackixy, Fmctice, vol. ii. pp. 82-84; Jraniud, •p'P- o68-9 : Coldstream
on Procedure, pp. 70, 81, 400.]

See Evidence; Witness; Commission.

Interruption.—See Peescrhtion.

Intimation (in Pcdfion Procedure).—In the ])roeedure incident to

summary jjctitions, the first order pronounced by the Court is one appoint-

ing the petition to be " intimated to " and " served upon " the parties

interested, in order that they may have an opportunity of lodging answers.

Intimation' is made " on the walls and in the minute-book,"—" on the

walls," by the petitioner's agent putting up a print of the petition, having

annexed to it a copy of the interlocutor ordering intimation, in the outer

lobby of the Parliament House ; and "in the minute-book," by the Clerk

having a notice of it inserted there. A certificate that intimation has been
duly made is loilged in process by the agent. Intimation may be dispensed

with by the Court in cases of urgency {Fmser, 1828, 7 S. 205 ; LiciiKjsfone,

1835, 13 S. 1033). Where necessary, intimation of new is ordered, as, ejj.,

where a considerable time has elapsed since the petition was last moved in

{Greiej, 1830, 8 S. 1012, note: Seouller, 1834, 13 S. 101 : Thorhurn, 184G,

8 R 1000).

Petitions under the Entail Amendment Acts are specially provided for

by Statute (38 & 39 ^'ict. c. 61, c. 12 (4)), which requires intimation. In the

case of a petition to record a deed of entail, no intimation or service seems

to be necessary where the petitioner is the maker of the entail, or the

institute or a substitute in possession (Shand, Practice, ii. 1020, note).

[Mackay, Manual, 532, 553-4; Shand, ii. pp. 978 sqq., 1U20.]

See Seuvice; Advektisement.

Intoxication.— Intoxication may have imitortant efl'ects both on

the civil capacity and on the criminal responsibility of the intoxicated

person.

As regards civil capacity, its effect is closely analogous to that of

insanity. Stair states the rule with reference to cai)acity to enter into

Cf^ntractual obligations as follows: "Idiots or furious ])ersons, except in

their lucid intervals, cannot contract. . . . Those also who, thiough

fear, or drunkenness, or disease, have not for a time the use of reason, do

not legally contract " (i. 10. !'>). Sinn'larly, Erskine says that: "Persons

while in a state of absolute dntnkciniess, and consc([uently dejjrived of

the exercise of reason, cannot oblige themselves; but a lesser degree of

drunkenness, which only darkens reason, has not the effect of annulling Ihe

contract" (Ersk. iii. 1. 10; cf. Bell, Com. i. 317).

A distinction is i-tM-ognised between degrees of intoxication.' To liave

the effect (jf invalidating a ileed or contract, the intoxication must be so

complete as to exclude the power of giving the necessary consent. If it

falls short of tiiis, it must be coniliinc(l with Framl, in the sense of being

fraudulently induced or taken advantag(! of for the ]»urpose of obtaining

the de(;d or agi-eement in question, in ]»f)int of fact, it is only in very rare

instances that an obligation can be invalidated by tlie inttixication of the
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granter without the additional element of fraud. Such cases u\;i\ he
conceived, hut perhaps only where hoth parties are intoxicated, and one of

them completely so.

The general rules as ap})lied in England are well stated in tlie leading

case of Cooke (1811, 18 Ves. 12), and the doctrine there laid down
has been judicially approved in Scotland :

" A Court of e(|uity ouglit

not to give its assistance to a person who has obtained an agreement or

deed from another in a state of intoxication ; and, on the other hand, ought
not to assist a person to get rid of an agreement or deed merely upon the

ground of his having been intoxicated at the time " ; but, " if there was
any imfair advantage made of his situation, or any contrivance or manage-
ment to draw him in to drink, he might be a proper o1)ject of relief in a

Court of equity. As to that extreme state of intoxication that deprives a

man of his reason, I apprehend that even at law it would invalidate a deed
obtained from him while in that condition " (per Sir W. Grant, M. R, at

pp. 15, 16; cf. Pitt, 1811, 3 Camp. 33, per Ld. EUenborough, at p. 34;
Butler, 1879, 1 Bligh, H. L. 137).

Similar rules are applied in Scotland {Duncan, 1823, Macfarlane, 278,

where the statement in Cooke's case was expressly approved). It has been
laid down that, where no fraud is averred, the question to be considered is

whether the person was " so drunk as to have been deprived of understand-

ing, and to have been incapable of giving his consent" {Taylor, 1864,

2 M. 1226, per Ld. Cowan, at p. 1233, and per Ld. J.-C. Inglis, at p. 1232;
see also Lord Haltoun, 1672, Mor. 13384; Mackie, 1752, Mor. 4963; John-
ston, 1854, 17 D. 228 ; Couston, 1862, 24 D. 607, and contrast the issues

approved in the last two cases). General irregularity of habits and addic-

tion to drink is clearly insufficient {Mackay, 1831, 5 W. & S. 210). The
question is always one of fact, turning on the special circumstances of each
case.

Intoxication, where it does not of itself, or in combination with fraud,

invalidate a contract, may be an element in showing that the parties had
no intention of entering into any serious bargain {Jardine, 1803, Hume,
Dec. 864; Hunter, l%^4:,'K\\va.Q,, Dec. 686, commented on in Taylor, I'^QA:,

2 M. 1226, at p. 1232).

The older cases, particularly in England, support the view that the

intoxication of the granter might render a deed ah initio null {Fenton, 1815,
1 Stark. 126; Gore, 1845, 13 M. & W. 623). It is now, however, estab-

lished in the English Courts that its effect is only to render the deed void-

able, and probably the same rule would be followed in Scotland {Matthews,

1873, L. 11. 8 Ex. 132; and see opinions in Follok, 1875, 2 I\. 497), parole

evidence bein^ of course admissible.

Intoxication sufficient to exclude consent to marriage affords ground for

a declarator of nullity {Blair, 1748, Mor. 6293 ; Johnston, 1823, 2 S. 495

;

see Eraser, H. & W., 2nd ed., pp. 71, 72).

The intoxicated person may, on recovering his sober senses, ratify the
bargain into which he entered during intoxication {Matthews, cit. sup.). If

he is to obtain relief, he must apparently make his challenge at once on
recovering the use of his faculties, and learning what he is alleged to have
done {Pollok, cit. sup., per Ld. J.-C. Moncreiff, at p. 503). Otherwise he will

be barred from doing so.

Capacity to make a will is also affected by intoxication. Here similar

rules are applied. In this case, also, the element of fraud is usually present
(Stair, iii. 8. 37).

An intoxicated person is not admissible as a witness (Stair, iv. 43. 7),

VOL. vii. 4
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and a prisoner's dec-lamtion cannot be taken unless lie is in his sound and

. Hume, ii. 328; Alison, ii.5r.7;/:/</o-, 1827, Syme,9:>). In Lng-

sion of ^'uilt uttered by a person while drunk has been allowed

, /.*. V. SjMitri/, 1835, 7 Car. & P. 187, per Coleridge, J.)-

SecCONTHACr; FhAUU; ClKCTMYENTlON.
,1 «. 1

Ca'/w/\'i/ a /ir.—Prunkonness was made a punishable ollencc by a

of oi.i S<>ots Aet8 (14:;G, e. 144 ; 1G17, e. 2U ;
IGOi, c. 19 ;

1-672, c. 22 ;

. ,. -
. c. 40; 1G90, c. 31). These are in desuetude, and drunkenness is not

uow an offence except under special conditions as provided by several

motlern Sututes. I'.y the Tublic Houses Acts Amendment Act, 18G2 (2o &

26 Vict. c. 35), s. 23, a j.erson found in a i)ublic place intoxicated and unable

To take care of' himself is guilty of an oHence, and is liable on conviction to

a Hue of five sliillings or to imprisonment for twenty-four hours. The Burgh

Police Act. 1892 (55 & 5G Vict. c. 55), s. 381 (24), imposes a penalty not

ex J forty shillings or one month's imi>risonment on a person who in

ain -U--.1 i.s .iVunk and incapable, and not under the care of any suitable

ix-'rson The Police Acts of jiarticular towns contain special provisions of a

Biniilar nature (eg. the Edinburgh I'olice Act, 1879, 247 (6), 248 (4)).

Into.xication is in itself no defence to a criminal charge. Erskine, after

ex' ' -' from tlie category of crimes involuntary actions, the cause of which

is ...... iL the agent, says: " I'.ut care must be taken not to reckon in this

class the sudden sallies which How fiom passion, drunkenness, or the like.

For though after one's anger is worked up to a certain height, or after he is

into.\i«-at«'d to a certain degree, he may in oue sense be said not to be master

of liim.self. yet the lii-st principle of action is truly in the agent; for every

man may by due pains check his irregular passions in their first motions ;
and

tlierefore wluit one does under the influence of these is to be accounted his

action " (Inst. iv. 4. 5 ; cf. Hume, i. 45, 4G, and cases there cited). There is

an excopti(»n where the intoxication is itself involuntary, as, e.g., where it is

due to a teni]>orary diseased condition (Milne, 18G3, 4 Irv. 301, Ld. J.-C.

Ingli.s's char;.' i

Intoxication may, however, have the etl'ect of mitigating the seriousness

of the olVence. It has been held in a number of cases in Scotland that a

weak or disordered sUitc of mind—including intoxication—in the accused

(lerson. at the tinu' when the act was committed, is a consideration relevant

to the <(ueMtion whether the act was or was not premeditated ; and intoxica-

tion may even l>e Uiken into account as an element in making the difierence

U'lween murder and culjiabh' homicide (/^/jk/uW/, 18G7, 5 Irv. 46G; M'Lcan,
1H7G. :; Coup. 334; Grnwjn; 1878, 4 Coup. 8G : Smith, 1893, 1 Adam, 34;
llnnrn. ISHG. I White, 93; Macdonald, 1890, 2 AVhite, 517, Ld. J.-C. Mac-
d' ), This vii'w does not seem to receive nuich countenance in

Kn^-i.ui.i »y.. \ CnrrvU. 1835, 7 Car. & P. 145; /.'. v. Mmlin, 183G, ih. 297).

Iv. .
M in r.n 'l.iiid liowever, in cases where the crime alleged is such that the

>i lituent element of it, the fact that the accused was drunk
inay l»o taken int*> account as hearing <mi the (juestion whether he was
<•.• " '

'
' that intention (A', v. rV//.sr, 1838, 8 Car. .^ P. 541

; B. v.

l>..^ • 'x. C. C. 30G, i.er Steplien. .1.).

1: • of ollences coiiimitlcd by tlu; uttering of words, r._<7.

uainff iM'<iitiouH language, the fact that the words were used by a person in
a of inloxiration, oiight, according to Hunu', to be reganUd as a
n.... • ' T? , i. 4G, 47, ami 570 ; cf. Aires, l.sy.O, 5 Deas & And. 147).

M • due to hal»itu:il (hunkenne.'-H is treated in the same
way Oil other forms of insanity. If the in.sanity tlius ]iroduced would be
ji- 'to aljHolve from criminal responsibility il diu; to an innocent
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cause, its origin is not a material consideration {Milne, 186:3,4 Irv. MOl :

Macdonald, cit. sup.). Englisli judges have sonietinies held that mental

derangement caused by the prisoner's excesses is no excuse unless fixed and
continuous (Bennies case, 1825, 1 Lew. C. C. 76). This view does not seem
to have been admitted in Scotland, and even in England it has been d(']»arte(l

i'roni in recent cases {llcij. v. Davis, 1881, 14 Cox, C. C. 563, per Stephen,. 1.,

at p. 564; E. v. Baines, Times, 25 Jan. 1886). A rule stated by Alison,

that a temporary alienation of reason due to excesses on tiie part of the

accused is to be held an excuse for criminal acts committed during the

alienation, if the accused was ignorant that "such an indulgence in his case

leads to such a consequence," but not " if this infirmity was known to

him," is not recognised by authority, and seems to have no justification in

principle (Alison i. 654).

[See Wood llenton, Lunacy, pp. 911 sqq.); Macdonald, Criminal Lau\

pp. 12 and 16.] See Insanity; DitUNKAitDS (Habitual).

Intrinsic.—See Oath on Eeference; Evidence.

Intromission.—Intromission takes place when a person assumes

the possession and management of the property of another. This may be

done either upon legal grounds or without authority. The subject of intro-

mission without authority will be dealt with later. See Passive Title
;

ViTious Intromission.

Legal intromission exists in several forms, and involves certain liabilities.

Such cases as the intromission of a trustee or of a factor with the funds in

his possession call for no discussion here.

1. Intromission as an Adjudger.—Under the old law, when a creditor

adjudged, or, as was then the case, apprised, the lands or other heritable

property of his debtor in satisfaction of or in security for his debt, the pro-

perty became his own, under a right of reversion in favour of the debtor,

and lie was entitled to enter into possession and draw the rents without

being bound to account for the latter to the debtor, or to impute them
towards the payment of the debt. By various Statutes this state of affairs

was altered, and the adjudger's right is not now one of absolute property,

but is a mere judicial security for his debt. He is entitled to intromit with

the rents of the property, but he is bound to account for his intromissions

to the debtor, and the amount of the debt is affected thereby. Tlie ex-

tinction of the debt by the intromissions of the creditor during the legal

ipso facto brings the adjudication to an end, without the necessity of a decree

of declarator (Ersk. ii. 12. 37). When the adjudger brings an action of

declarator of expiry of the legal, the debtor is entitled to call upon him to

account for his intromissions, in order that the amount of the debt still

standing against him may be ascertained, and that he may still have an

opportunity of redeeming the lands. In introinitting with the rents, the

adjudger is bound to use exact diligence, and he is not entitled to take

credit for arrears unless he can show that he has done so. See Adjudica-
tion FOR Debt.

2. Intromission as a HcritaUe Creditor.—A heritable creditor is bound
to impute his intromissions with the rents of the subjects towards the ex-

tinction of his debt, and his security diminishes as the debt is paid by means
of his intromissions. He has under his bond, in the assignation to rents, a

written warrant to intromit with the rents, and although, as a rule, a written
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obligation requires a written discharge, proof of his intromissions will be

received to show how far the debt has been reduced.

3. Infromission on motr than one Title.—"Where a possessor has several

rights in his person aflecting the subject possessed, the general rule is that

he may ascribe his possession to which of them he pleases" (Ersk. ii. 1. 30).

Thus a person who is in possession of an estate upon two titles, one prefer-

able to and one inferior to the title of another person who claims a right to

the estate, he is, as a rule, entitled to ascribe his possession to the inferior

title. Tlius, where the preferable title is an adjudication or a heritable

bond, he is entitled to ascribe his intromissions prior to the appearance of

the competitor, to his inferior title, otherwise they would have to be imputed

towards the extinction of his debt under the preferable title, and he would

derive no benetit from his inferior title. His future intromissions, after the

aj)pearance of the competitor, fall to be ascribed to his preferable title.

Intrusion.—See Ejection and Intrusion.

Invccta Ct illata.—See Hypothec; Thirl.^ge.

Inventory.—An inventory is a detailed list of articles composing
an estate, in which these articles are described seriatim, and with reasonable

peculiarity. The word is also applied to a list of documents made up for

any purpose, as, for example, the Inventory of process lodged along with the

summons in calling an action, the Inventory of documents lodged to satisfy

production in an action of reduction, or the Inventory of title deeds produced
in a judicial sale of lands. In our law there are several kinds of inventory

which call for notice here.

1. Inventory in a Service cum heneficio inventarii.—The Act 1695, c. 24,

provided a means by which an apparent heir might enter to his ancestor
" upon inventory as use is in executories and moveables." This limited his

liability for his ancestor's debts to t'ne amount of the value of the estate

given uj) by him in the inventory. The subject has already been discussed

under the title Denkficium inventarii (q.v.).

2. Tutorial o?* Curatorial Inventory.—The Act 1672, c. 2, provided for the

making up of an inventory of the whole property, heritable and moveable,

of a pupil, or minor, or insane person, by the tutor or curator. In the case

of tutors-at-la\v, tutor.s-dative, factors loco tutoris, and curators bonis, the pro-

cedure under this Act has been superseded by the I'upils Protection Act of

1849 (12 & 13 Vict. c. 51); and the Guardianship of Infants Act (49 & 50
Vict. c. 27, s. 12) applies tliat Act to all tutors "being administrators-in-

law, tutors-nominate, or guardians appointed or acting in terms of this Act."

Sec. 3 of tiie I'upils Protection Act ordains every juiHrial factor, as soon as

may be after extracting his appointment, and within six months at latest,

to lodge with the Accountant of Court a distinct rental of the lands com-
mitted to his niaiiagcnumt, a list of all the funds belonging to, ami debts due
to the estate, and an inventory of all the moveables Ix'longing to the estate.

By sec. 25 the ])roviHions of the Act are made ai)plieable to tutors-at-law,

tutors-dative, and curators to in.sane persons. And by sec. 30 the rental,

list, and inventory lodged in terms of the Act are declared to b(^ equivalent

to the tutorial or curatorial inventories recjuired l)y the Act of 1672.

Curators nominated by the father of the minor under the Act 1696, c. 8,
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or chosen by the miuor, have siill to give up an inventory m accurdance

witli the provisions of tlie 1G72 Act. It is doubtful whether curators

appointed by a stranger to manage a specific estate given by him to the

mnior fall under this rule. Their position is rather that of trustees tlian

curators (see IvUpatrick, 1793, Mor. IG08I ; Eraser, Parent and Child, 175

and 203). For details as to the rather cumbrous procedure which has to be

adopted under the 1672 Act, see Curator; Choosing of Curators.

3. Inventory of Personal Estate.—The Act 48 Geo. ill. c. 149, s. 38, pro-

vides tliat an inventory must be given up l)y every person who, as executor or

otherwise, intromits with or enters upon the possession or management of any

personal or moveable estate in Scotland belonging to any person dying after

the date of the Act. The executor-nominate, therefore, of a deceased person,

or a person desirous of being decerned executor-dative, must, upon applying

for confirmation or decerniture, give up an inventory of the whole moveable

estate situated in Scotland of which the deceased died possessed. The
inventory must also set forth the value of the estate, and the applicant

must make oath or affirmation before the Commissary or Commissary Clerk

that the inventory contains the whole moveable estate of the deceased so

far as is known to him. By 23 & 24 Vict. c. 80, s. 5, the value of the estate

was to be calculated as at the date of the taking of the oath, but under the

Finance Act of 1894 it would seem that the value should now be taken as

at the date of the death of the deceased (57 & 58 Vict. c. 30, s. 7, subs. 5).

The valuation of the estate for the purposes of the inventory is not liable

to the stamp duty upon appraisements (34 & 35 Vict. c. 103, s. 26). The
inventory must be given up within six months of the death of the deceased,

and must be recorded in the Sheriff Court of the county in which the

deceased died domiciled. When the deceased died domiciled outwith Scot-

land, or where he had no known domicile, the inventory must be recorded in

the Sheriff Court of Edinburgh. The inventory must be written upon an ad
valorem stamp. (Forms of inventories are supplied by the Inland Eevenue
Department, and may be afterwards stamped.) The only case in which

partial confirmation is permitted is that of an executor-creditor, who need

not take out confirmation to more of the estate than covers the debt due to

him (4 Geo. iv. c. 97, s. 1), but he must give up an inventory of the whole

estate for the purposes of the duty, though he is only confirmed to part of

it. Where an executor discovers, after confirmation, that he has omitted to

give up in his inventory some part of the deceased's estate, he must, within

two months of the discovery, lodge an additional inventory with the Com-
missary Clerk. This additional inventory must specify the amount or value

of the estate comprised in any former inventory or inventories, and duty is

payable upon the whole amount set forth, subject to the repayment of what
has been paid upon the former inventory (48 Geo. iii. c. 149, s. 40). The
lodging of an additional inventory is known as making an Eik to a Con-
firmation iq.v.). Where the value of any part of the estate cannot be ascer-

tained at the time, a statement nmst be annexed explaining the matter

fully, and undertaking to pay the duty and furnish the particulars as soon

as these are ascertained (57 & 58 Vict. c. 30, s. 7, subs. 3).

The whole personal estate situated in Scotland must be included in the

inventory. By the Confirmation and Brobate Act of 1858 (21 & 22 Vict.

c. 56), as amended by the Sheriff Courts Act of 1876 (39 & 40 Vict. c. 70,

ss. 41-44), personal estate situated in England or Ireland may be included

iu the inventiiry. When this is done, the executor has only to produce his

Scottish confirmation in the principal Court of Probate in England or in the

Court of Probate in Dublin, get it sealed there, and lodge a copy with the
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registrar, in order that it may have the same effect as it' probate or letters

of administration had been granted in these countries. Tlie value of such

English or Irish estate must be separately stated in the inventory, but the

stamp must cover the value of the whole estate wheresoever situated in the

United KiuLjdom (21 & 22 Vict. c. 56, s. 9). If any Euulish or Irish estate

is included in tlie inventory, all such estate must be included (21 & 22 Vict,

c. 50, s. 15). But the inventory may be limited to the personal estate

situated in Scotland, and, in that case, if there is personal estate in England
or Ireland, probate or letters of administration must be applied for in

England or Ireland, as the case may be. For the purposes of the revenue,

if the Scottish estate alone is set I'oith in the inventory, all other personal

estate belonginu to the deceased must be specified in a note annexed to the

inventory, and if the inveutoiy includes English or Irisli estate, all personal

estate situated outwith the United Kingdom must be specified in a note.

But confirmation is only granted in respect of the estate set foith in the

body of the inventory, and the estate specitied in the note is not included in

the amount upon which duty falls to be paid. Where the deceased died

domiciled in England or Ireland, and possessed of personal estate situated

in Scotland, such estate may be confirmed to separately in Scotland, or may
be included in the probate or letters of administration granted in England
or Ireland. AViiere the domicile of the deceased was outwith the United
Kingdom, the only competent course for his executor to follow is to be con-

firmed to the Scots estate, and to obtain probate or letters of administration

to the English or Irish estate.

All personal property actually l)eli)nging to the deceased at the date of

his death, or over which he had, or, had he been sui Juris, would liave had, a

power of disposal, must be included in the inventory (57 & 58 Vict. c. 30,

ss. 2, 22 {2-a)). Heritable securities, except where conceived in favour of

heirs, excluding executors, or where the security is constituted l)y an
absolute disposition (j^ualitied by a back-bond, or by way of ground-annual,

are, since 1869, moveable with regard to the succession of the creditor (ol

& 32 Vict. c. 101, s. 117). By the Acts 23 & 24 Vict. c. 15, s. 6, and 23 &
24 Vict. c. 80, ss. 1 and 8, heritable securities and personal bonds excluding

executors are declared to be moveable ])roperty for tiu> ))ur])0ses of the Acts
relating to inventory duty, and as such fall to be included in tlie inventory

of moveable estate. By the Finance Act of 1894, estate duty has taken the

yjlace of inventory duty, and is payaljle upon heritable as well as u])on

l)eiS()nal estate. The forms issued by the Inland IJevenue authorities pro-

vide for a statement of the heiitable estate as well as for an inventory of

the personal estate, but it would appear thai, under the Acts above quoted,

such securities should still l)e set forth in the inventory of personal estate.

Heritable securities, in the sense of the Consolidation Act of 1808, include

all herital>le l)onds, b(jnds and disj)ositions in security, bonds of annualrent,

l)onds of annuity, and securities for cash accounts or credits undt-r 19 & 2U
Vict. c. 91, H. 7 (31 & 32 Vict. c. 101, s. 3). For a full discussion of what
falls to be included in tlie inventory as peisonal estate, reference is made to

the article on HkkitauM': and M(n'i;.M'.i,i:, and als(» to the succeeding article

on iNVKNToitY I)i:tv.

I*ro])(;ity h<dd by the; deceased as trustee or executor-nmninaLc, and in

whii'h 111! h;id no b(;nc.(icial interest, need not be set forth in the inventory.

Such pnjperty is not liable in duty, nor can his executor take; out conlirma-

tion ill regard to it. It, howe\er, he had a lienefjcial interest, in it, it must
be inclinhid to the extent ui' that interest. Where trust funds lia\e been

invested in tlie deceu.sed's own name, or liave been immixed with his own
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funds, they must be included in the inventory, and the riglit of the bene-
ficiary is considered a debt due by the deceased, and allowed for accord-
ingly in calculating the amount of duty payable. So also, wlien^ the
deceased held funds as an executor -dative, whose right transmits to
his representatives, the inventory need not include more than the amount
of the deceased's beneficial interest; but if it includes the whole, the
shares payaVde to other beneficiaries are considered to be debts due by
the deceased. Where the deceased died domiciled in the United King-
dom, it is competent for the person applying for confirmation to state
in his affidavit the fact of such domicile, and to deliver therewith or to
annex thereto a schedule of the debts due by the deceased to persons
resident within the United Kingdom, and of the funeral expenses

; and
in such a case, for the purpose of ascertaining the duty to be charged,
the aggregate amount of the debts and funeral expenses so set forth
shall be deducted from the value of the estate given up in the inventory
(4-4: Vict. c. 1:2, s. 28). The debts so scheduled must be debts which are
payable by law out of the estate given up in the inventory, and must not
be voluntary debts due on the death of the deceased, or payable under any
instrument which was not honCt fide delivered to the donee twelve (44 & 45
Vict. c. 12, s. o8) months before death, or in respect of which any real
estate may be primarily liable. The debts must have been incuried lond
fide for full consideration in money or money's worth wholly for the
deceased's own use and benefit, and must take effect out of his interest, and
must not be debts in respect of which there is a right of reimbursement
from any other estate or person, unless such reimbursement cannot be
obtained (57 & 58 Vict. c. 30, s. 7, subs. 1). When the deceased owed
heritable debts, and his heritable estate is not sufficient to meet them, the
balance is a debt payable by law out of the personal estate, and as such
may be set forth as a debt to be deducted from the value of the estate.

No deduction is allowed in the first instance for debts due to persons out-
side the United Kingdom, unless they were contracted to be paid in the
United Kingdom or charged upon property situated therein, except out of
the value of personal property of the deceased situated outwith the United
Kingdom in respect of which duty is paid. But if the commissioners are
satisfied that such foreign property is insufficient to meet the duty, the
excess of duty charged may be repaid (57 & 58 Vict. c. 30, s. 7, subs. 2).

AVhere the deceased was domiciled abroad, an application for the return
of duty in respect of debts must be made under 5 & 6 Vict. c. 79, s. 23,
within three years of the recording of the inventory, and the commis-
sioners have power to extend this time in cases in which the executor has
been prevented from claiming such return by reason of any proceeding at
law or in equity.

Special foims are supplied by the Inland Revenue Office for making up
inventories to small estates under the Finance Acts of 1894 and 189G.
Such estates, for which special provision is made with regard to the duty
exigible, are estates which, without deducting debts and funeral expenses,
do not exceed £500 or £3()U (57 & 58 Vict. c. 30, s. IG), and estates which,
after deducting debts and funeral expenses, exceed £100 and do not exceed
£200 (59 & GO Vict. c. 28, s. 17).

A calendar of all confirmations granted and inventories given in during
the year in Scotland is published by the Commissary Clerk of Edin"^
burgh at the end of each year, and a copy of this calendar is sent by
him to every Sheriff" Clerk in Scotland and to the registrars of the
Probate Courts of London and Dublin. This calendar is open to the
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inspection of the public upon payment of a small fee (39 & 40 Vict. c. 70,

s. 45).

[M'Laren, Wills and Succession, 870; Currie, Conjirmation of Executors,

chap. 6; Cameron, Intestate Succession, pp. 166-216.]

See Confirmation of Executors ; Hei;itable and Moveable ; Estate

Duty under the Finance Act, 1894; Inventoky Duty.

Inventory Duty.

{[) The Duty in General; Inventory; Additional Inventory; Duty in

Case of Small Estates.

(2) The Scale of Duty.

(3) Exemptions.

(4) Property Liable to Duty.

(5) When and hy whom the Duty is Payable ; Interest.

(6) The Dutiable Amount ; Reetifieation ofDuty ; Deduction of Debts.

(7) The Incidence of the Duty.

(8 ) The Method of Recovery.

(9) Forms.

(1) The Duty in General; Inventory; Additional Inventory ; Duty in

Case of Small Estates.—Inventory duty (placed under the management of

the Commissioners of Inland Revenue by the Act 12 & 13 Vict. c. 1 ; see

53 & 54 Vict. c. 21) is a stamp duty in respect of the moveable estate of

persons who died prior to the 2nd August 1894,—the date from which the

Finance Act, 1894 (57 & 58 Vict. c. 30, s. 24), operates. See Estate Duty
UNDER Finance Act, 1894. It was imposed for the first time by the Act
44 Geo. III. c. 98, whicli operated as from 10 October 1804. This Act
provided for the payment of the duty upon tlie " testament testamentar or

testament dative, or eik thereto, to be expeded in any Commissary Court

in Scotland" (see Sched. A to the Act). The Act 48 Geo. iii. c. 149

repealed these duties, imposed new duties at the same rates, and made them
payable no longer upon the confirmation, but u])on the inventory, save

where the deceased died after 10 October 1804, and before or upon

10 October 1808.

Sec. 38 of the Act last cited jH-ovides tliat every person who, as

executor, next of kin, creditor or otherwise, shall intromit with or enter

upon the possession or management [see 47 & 48 Vict. c. 02, s. 11 ; Att.-Gcn. v.

Nrm York Brnreries Co., 13 T. ]{. 347] of the moveable estate in Scotland

of any person dying after 10 Octol)er 1804, shall, within six calendar months
after having assumed such possession or management in whole oi- part, and

before being confirmed executor, testamentary or dative, exhibit upon oath

or aflirmation in tlie ]troper Commissary Court in Scotland a full and true

inventory, duly stamjicd as re(pii)-cd by the Act, of all tiic moveable estate

of tlie deceased already recovered or known to be existing, distinguishing

what may be situated in Scotland and what elsewhere, together with any
testament or other writing relating to tlie disposal of such estate wliich he

may have in his nistody or ])f)wer. Tlie .section goes on to ])rovido that the

imentory, t<jgethcr with the testament or writing, shall lie recordeil in tlie

said Court.

Furtlif-r, if at any sul.»se(|iu'iit tinn' discovery shall be made of other

eirccts belonging to tlm deceased, an additional inxciitoiy thereof shall,

within six calendar months after the discoNcry, be exhibited and recorded

as aforesaid. See also Estate Duty under 52 Vict. c. 7.
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The penalty on refusal or failure to exhibit such inventories, or

knowinj^ly omitting therefrom any of the deceased's estate, is £20 and
double duty. By the Act 44 \'ict. c. 12, s. 40, the penalty imposed upon
neglect to exhibit an inventory is doulfle duty.

Sec. 40 of 48 Geo. in. c. 149 provides that an additional inventory

shall specify the amount or value of the estate of the same deceased person

comprised in any former inventory or inventories ; that it shall be charged

with duty in respect of that amount plus the amount of the estate which
it itself includes ; and that the duty paid on the previous inventory or

inventories shall be repaiil. The Act 53 Geo. iii. c. 108, s. 19, exempted
from duty any additional iuA-entnry not liable under tlie Act 48 (ieo. ill.

c. 149 to a duty of greater amount than the duty already paid upon any
former inventory of the estate of the same deceased person; and 16 & 17

Vict. c. 59, s. 8, provided that any additional inventory shall be chargeable

with such an amount of duty as, together with the duty charged upon any
former inventory of the same deceased person, shall make up the full

amount of duty chargeable in respect of the whole estate of the said

deceased specified in the said additional and any former inventory. See

also (6) infra.

Sec. 41 of the Act 48 Geo. ill. c. 149 provides that the duty on the

inveutory shall be chargeable only in respect of the moveable estate situate

in Scotland. An alteration in this respect was introduced by the Confirma-

tion and Probate Act, 1858 (21 & 22 Vict. c. 56, s. 9), as amended by the

Sheriff Court (Scotland) Act, 1876 (39 & 40 Vict. c. 70, s. 41), by which it

is made competent to include in the inventory of a domiciled Scotsman
deceased, his personal estate situated in England or Ireland, provided that

the fact that he died domiciled in Scotland be set forth in the affidavit to

the inventory. If this be set forth, the Sheriff Clerk or Commissary Clerk

may insert in the confirmation, or note, thereon, and sign, a statement
that the deceased died dumiciled in Scotland, and such statement is, by the

provision of sec. 17 of the former Act, to be taken as conclusive on the

question of domicile, but only for the purposes of that Act (see Hamilton,

1888, 16 Ii. 192). In order to render a confirmation containing such a

statement an active title, it must be pr(jduced in the })rincii)al Court of

Probate in England, or in the Court of Probate in Ireland, as the case may
be, and a copy thereof must ho. deposited with the registrar. "When sealed

with the seal of the said Court, and returned to the person producing it, it

shall ha^e the same effect in England or Ireland, as the case may be, as if

probate or letters of administration had been granted (21 & 22 Vict. c. 56,

8S. 12, 13 ; 39 & 40 Vict. c. 70, s. 41). Similar provision is made for the

extension of English or Irish probates or letters of administration (21 & 22
Vict. c. 56, ss. 14, 15 ; A. S., 19 March 1859 ; see also in the Goods of Eydc,
L. Pt. 2 P. & D. 86 ; in re Allison, 3 Sw. & Tr. 574, 34 L. J. P. 20. It

was provided by the Act 44 Vict. c. 12, ss. 26, 27, 30, that the stamp should
be no longer on the prol)ate, etc., but on the affidavit) ; and the same
principle is made operative by the Act 55 Met. c. 6, in regard to proliates

or letters of administration (see s. 6 of the Act) granted by a Court of

Probate in a British possession, or by a British Court in a foreign country,
to which the Act applies. If any estate in England or Ireland be included
in the inventory, the whole estate witliin the United Kingdom must be
included therein (21 & 22 Vict. c. 56, s. 15). The inventory, while it must
bear that the deceased had personal estate elsewhere than in Scotland, may
still be limited to the Scots estate ; and this course must be followed in the
case of the Scots moveable estate of a person domiciled abroad at the date
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of his death. If so limited, probate or letters of administration must be

obtained in respect of any estate in England or Ireland belonging to the

deceased.

Sec. 42 of 39 & 40 Vict. c. 70 provides that when an additional inventory

has been given in and recorded, and confirmation granted of the English

or Irish estate of a person who died domiciled in Scotland, tbe jirovisions

of 21 & 22 Vict. c. oQ, ss. 12, 13, shall apply thereto, whether the original

confirmation shall have been sealed or not, and although the additional

inventory shall not contain Scots estate belonging to the deceased. And a

confirmation or additional confirmation of Scots estate, which shall contain

or liave appended thereto and signed l)y the Sheriff Clerk a note or

statement of funds in England or Ireland, or l)oth, lield by the deceased

in trust, shall, on being produced and sealed in conformity with the pro-

visions of 21 & 22 Vict. c. 56, as amended by the Act last cited, have the

like force and effect in respect to such funds as if prol)atc or letters of

administration had been granted ; ami such note or statement may be

inserted or ai)pended as aforesaid, provided the same shall have been set

forth in any inventory which has been recorded in the books of the Court

of which he is clerk (;ih. s. 43).

\Yhere probate has been granted in England or Ireland in respect of

Scots estate, and duty paid thereon, and the domicile of the deceased at

his death was not in the country where probate was granted, the Board of

Inland lievenue has authorised an inventory impressed with a denoting

stamp to be recorded.

The inventory must be exhibited upon oath or alfirmation (exempt from

stamp duty), wliich may be taken either l)efore the Slierilf or his

Substitute, or the Commissary Clerk or his Depute, or, where there is no

Commissary Clerk, before the Sheriff" Clerk or his Depute, or before any

Commissioner appointed by the Sheriff, or before any Magistrate or

Justice of the Peace within the United Kingxlom or the Colonies, or before

any British Consul (48 Geo. ill. c. 149, s. 38; 21 & 22 Vict. c. 56, s. 11;

39 & 40 Vict. c. 70, ss. 35, 36). It is a requirement of the Inland Eevenue

that the deponent state wlietlier the deceased left a widow and lawful issue

surviving him, and vvhetlier lie left any herital)le estate.

In the case of a person dying domiciled in Scotland, the Sheriff or

Commissary Court of tlie county within whicli lie died is tlie proper

Court in which to give u\) and record liis invciitorv, and ex pede confirma-

tion. In the case of a deceased person, i)ossessed of i)ersonal ])roperty in

Scotland, whose domicile is ibieign or unknown, the proper Court is the

Comnussarv Court of Edinburgh (21 & 22 Vict. c. 56, ss. 3, 8 ; 39 & 40

Vict. c. 70, rt. YII.).

Where the whole personal estate of a person dying on or after 1 Juno

1881, without any docluction for del)ts or fnneral expenses, shall exceed the

value of XIUO, but shall not exceed the vahie of £300, wheresoever may
have been the deceased's domicile at the time of deatli, tlu> stamj) duty

payable upon the invciiLory shall be 30s. and no nioir (-11 \'i(t. c. 12,

8. 34). If it be aft(!rwards discovered that the whole jiersonal estate

exceeded tlu; value of £300, then inventory duty is ]iayable at the ordinary

rates, and no allowance is madi! for the .'SOs. already ])aid {lb. s. 35). The

ordinary pnjcedure is compcitent in the case of i hese small estates.

Ill certain cases whei-e ronfinnatioii is not ici|uircd, the Inland

KfV(-niie I)e]»artment will, upon ;ij)]ilieat ion, aeee]it ami tile a (loeunieiit

niad(! up sohdy for revc^niie pniposes in tlu; form of an inventory.

As to duty where the Crown takes as ultivias liccrcs, see (3) infra.
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The Sheriff Courts (Scotland) Act, 1876, s. 45, provides for the annual

publication of a calendar of confirmations and inventories.

(2) The Scale of Diiiij intro(hiced in 1801 l)y the Act 44 Geo. ill. c. 98,

and repealed and re-enacted in 1808 by the Act 48 (Jeo. ui. c. 149, was

altered in 1815 by 55 Geo. in. c. 184. In 1859 the scale was extended

beyond estates of the value of a million sterling (22 & 23 Vict. c. 30, s. 1).

By the Act 27 & 28 Vict. c. 50, s. 5, inventories of ])ersons dying after

25 July 1804, where the whole estate did not exceed £100 in value,

were exempted from duty. In 1880 this scale was superseded by a new
scale (43 Vict. c. 14), which remained in force from 1 A})ril 1880 until

1 June 1881. The Act 44 Vict. c. 12, s. 27, provides that on and after

1 June 1881 inventory duty sliall be chargeable at the rate of £1 for every

full sum of £50 and for any fraction;) 1 part of £50 over any multiple of

£50, where the estate is above £100 and not above £500 in value ; at the

rate of £1, 5s. for every full sum of £50 and for any fractional part of £50
over any multiple of £50, where the estate is aliove £500 and not above

£1000 in value; and at the rate of £3 for every full sum of £100 and for

any fractional part of £100 over any multiple of £100, where the estate

is above £1000 in value.

It is to be ol)served that the scale of duty applicable to an additional

inventory is that which was in force when the original inventory was
exhibited and recorded (see 56 Geo. ill. c. 107, s. 1 ; 43 A'ict. c. 14, s. 9

;

44 Vict. c. 12, s. 27).

Where, in the case of any person exhibiting an inventory on or after

1 June 1889, the value of the dutiable estate exceeds £10,000, an

additional duty called estate duty is payable. See Estate Duty undek
52 Vict, c. 7.

(3) Exemptions.—Duty is not chargeable in the case of persons dyuig on

or after 25 July 1864 where the whole estate does not exceed £100 (27 &
28 Vict. c. oQ, s. 5) ; or upon additional inventories, where the duty on the

wdiole estate does not exceed that actually paid on a former inventory of

the estate of the same deceased (16 & 17 Vict. c. 59, s. 8); or in respect of

the effects of any common soldier, seaman, or marine who shall die in the

service of the Queen (55 Geo. ill. c. 184, Sched., Pt. III.) ; or upon the share or

other interest of a deceased member registered in a colonial register under

the Act 46 & 47 Vict. c. 30, s. 7, who shall have died domiciled elsewhere

than in the United Kingdom (52 & 53 Vict. c. 42, s. 18). A policy of life

assurance effected with any insurance company by a person who shall die

domiciled elsewhere than in the United Kingdom {ib. s. 19) is regarded as

not dutiable, on the ground that confirmation is not a condition precedent

to payment.
It is to be observed in this connection that The Building Societies Act,

1874 (37 & 38 Vict. c. 42), ss. 29, 30 : The Friendly Societies Act, 1875

(38 & 39 Vict. c. 60), s. 15 (repealed 59 & 60 A'ict. c. 25 : 59 & 60 Vict,

c. 26), The Trades Uidon Act Amendment Act, 1876 (39 & 40 Vict. c. 22),

s. 10; The Industrial and Provident Societies Act, 1876 (39 & 40 Vict,

c. 45), s. 11 (repealed 56 & 57 Vict. c. 39, s. 8); The Savings Bank Act
Amendment Act, 1863 (26 & 27 Vict. c. 87), ss. 41-43 (see 50 & 51 Vict,

c. 40, s. 11), and The Government Annuities Act, 1882, provide that, in the

cases specified, sums under £50 may l)e paid without confirmation being

obtained. These provisions are, in the case of the five Statutes last cited,

extended to sums under £100 l)y the Provident Nominations and Small

Intestacies Act, 1883 (46 & 47 Vict. c. 47, s. 3), repealed by sec. 11 of the

Savings Bank Act, 1887 (50 & 51 Vict. c. 40), as to savings banks, and by
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the Industrial and Provident Societies Act, 1893 (56 & 57 Vict. c. 39), as to

industrial and provident societies. The two Acts last cited make pro\-isions

similar to those of sec. 3, which they repeal (see Escritt, L. E. [1896] 1 Q. B.

461). So far as friendly societies are concerned, the regulative enactments
are the Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), ss. 56-59,
and Sched. 3, and the Collecting Societies and Industrial Assurance
Companies Act, 1896 (59 & 60 Vict. c. 26), Schedule. Similar privileges

are conferred by the Navy and Marines Propertv of Deceased Act, 1865
(28 & 29 Vict. c. Ill), ss. 6, 15 ; by the Superannuation Act, 1887 (50 & 51
Vict. c. 67), s. 8 ; by the Eegimental Debts Act, 1893 (56 Vict. c. 5), s. 16

;

and by a group of Acts dealing with distribution of pay, prize-monev, etc.

(11 Geo. IV. and 1 Will. iv. c. 41, s. 5 ; 27 & 28 Vict. c. 36 ; 29 & 30"^ Vict.

c. 47, ss. 6, 7 ; 47 & 48 Vict. c. 55, s. 4).

Where the Crown takes as ultimus hmres, the Queen's and Lord
Treasurer's Eemenibrancer takes possession of the estate without exhibiting
an inventory or paying duty. The donee of the Crown takes it subject to

a deduction which is held to cover all duties (see Clerk and Scrope, Forms
and Poivcrs of the Court of Exchequer in Scotland, pp. 221 et seq. ; Currie,

Confirmation of Executors, p. 93 ; Last Heir).

(4) Property Liable to Duty.—In order to render property hable to

inventory duty, it must, in the first place, be, at the time of the owner's
death, either property in respect of which he has exercised a power of

testamentary disposal (23 Vict. c. 15, s. 4; see Piatt, 6 M. & W. 756: 10
L. J. Ex. lOo ; 3 Beav. 257 ; 10 L. J. Ch. 131 ; and suh nom. Brale, 10 CI. &
Fin. 257), or his actual property (Lord Advocate v. Lansdovue, 1872, 11 ]\L 6).

Accordingly, where A. bequeathed one-third of the residue of her estate to

B., whom failing, to his executors and representatives, and B. predeceased
A., leaving a will appointing executors, it was held that B.'s executors
were not liable for duty on one-third of A.'s residue {Lord Advocate v. Mctkveiis
Exors., 1893, 20 E. 429, and suh nom. Lord Advocate v. Boyie, 1894, 21 E. (H. L.)

6; see also Attorney-General v. Loyd, L. E. [1895] 1 Q. B. 496). It will be
sufficient to attract duty, that the property in question ultimately turns
out to be the property of the deceased. Thus wlicre, on the failure of all

the purposes of A.'s will by the death of W. without issue, the residue of

A.'s personal estate devolved upon the representatives of his next of kin,

all of whom liad predeceased B., it was held that property so devolving
formed part of the next of kin's estate, and was dutiable accordingly (Lord,
L. E. 3 Eq. 737). That case followed the rule laid down by Ld. Cami)bell
{Attorney-General v. L'runniny, 8 H. L. C. 243, 30 L. J. Ex. 379), " that all

moneys which the executor recovers by virtue of ihc jirobate must be
considered part of the estate and efl'ects of the testator, and subject to

prol)ate duty." In a question wliether a policy of insurance is or is not
dutiable, "it is immaterial who pays the premium, or on whose life the
policy is taken. The material point is, in favour of whom is the beneficial

obligation undertaken by the company" {Thomson's Trs., 1S79, 6 E, 1227,
per I.d. J.-C. iMoncreiff; cf. Mnirhrad, 1867, 6 M. 95: >S'miM, 1869, 7 M.
863 : ]'rin,ile\^ Trs., 1872, 10 ^L 621 ; Chalmers Trs., 1882, 9 E. 74;'.). But
wh(,'re a hnsband insures his life for the bcncdt of his wife and children,

the policy, if undehvercd ;it liis death, will Inini |i.irl of liis (hitiablc estate

{Schumann, 1886, 13 I{. 678; Jarvics Tr., 1887, 14 E. Ill: see also

AfcocNT Duty). The goodwill of a tiading business (see Trojo, L. E. [1896]
1 A. C. 7) is a dutiable asset of the dei-eased's estate {Donald, 1893, 21 E.

246; J'hili,'s Exor., 1894, 21 E. 482; cf. IMVs Trs., 1884, 12 E. 85). In

the case of Bolicitors, surgeons, physicians, and the like, there is not in
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general any analogous asset {Bain, 1878, 5 E. 416; Brummond, 1886,13
U. 541, per L( I. Fraser; Arvndcll, 52 L. J. Cli. 5;!7). Observe that rents
of a married woman's heritable estate, vested in liur prior to the passing of
44 & 45 Vict. c. 21, fall under th^ jus mariti {Scott's Trs., 1889, IG \{. 507).
As to the effect of investments, deposit receipts, etc., taken by the
deceased with a special destination, see Account Uuty; Dkliveky of
Deeds: Dei-osit Keceii-ts; Donation, Pkesumition against. As to the
dutiable proportion of rents of heritable subjects, feu-duties, ground-
annuals, interests on bonds, etc., dividends, and all periodical payments of
the nature of income, accrued or become payable, see Ai'POUTIonment Acts

;

BtdkcJey,^ L. K. [189GJ 2 Ch. 241. Observe that the Apportionnunit Act!
1870 (33 & :54 Vict. c. 35), does not affect stipend and Ann, which are still
regulated l)y the Act 1G72, c. 13 (see Latta, 1877, 5 E. 2GG ; Dow, 1887
14 K. 928).

In the second place, the property nnist be personal sud naturd, or
impressed with the character of personalty. As to what property falls
under this description, see Heiutable and Moveable. It may be observed
that, by Statute, copyright (5 & 6 Vict. c. 45, s. 25) and patent rights
(15 & 16 Vict. c. 93, s. 21 ; see Advocate-General v. Oswald, 1848, 10 D. 969)
are declared to be personal property; and ships and shares of ships
registered at ports in the United Kingdom are made liable to inventory
duty (27 & 28 Vict. c. 56, s. 4). Bonds, whether heritable or personal,
expressly excluding executors, and securities constituted by disposition
ex facie absolute, qualified by l)ack-bond, are dutiable (23 Vict. c. 15, s. 6

;

23 & 24 Vict. c. 80, s. 1) ; and may be given up for duty in a special
inventory, to be lodged with the Solicitor of Inland Eevenue at Edin-
burgh, or may be added to the inventory of personal estate (23 & 24 Vict
c. 80, s. 1). By 31 & 32 A^ict. c. 101, s. 117, it is enacted that on and
after 1 January 1869 heritable securities, save where executors are
expressly excluded, or where the security is by way of ground-annual or
absolute disposition qualified by back-bond, shall be moveable quoad the
creditor's succession (see Rare, 1889, 17 E. 105 ; Cunningliam, 1889, 17 E
218; Hwjhes' Trs., 1890, 18 E. 299); and this section is made applicable
to real burdens upon land, save ground-annuals (37 & 38 Vict. c. 94, s. 30).
It has been observed that inventory duty is or is not payable accordino-
to the character of the property at the time of the owner's death {Fm^hes,
L. E. 10 Eq. 178). Accordingly, where, prior to his death, his property
has had impressed upon it a changed character, by reason of the doctrine
of equitable conversion, it is to be treated as personalty, and duty is
payable {re Gunn, L. E. 9 P. D. 242, approved in Attorney-General v. Ailcshury,
L. E. 12 A. C. 672, per Ld. Macnaghten ; see also re Goodall, 65 L. J. Ch.'
63

;
Attorney-General v. Brunniwj, 8 H. L. 0. 243, 30 L. J. Ex. 379 : Advocate-

General \.Anstruthcr, 1842, 13 D. 450); and the same rule applies to
a deceased's interest in the price of heritable subjects directed to be sold
by the will of some other person, whether actually sold or not {Attorney-
General V. Lomas, L. E. 9 Ex. 29). Thus, the heritable assets of a Scots
copartnery are personal quoad the succession of the partners, whether
the property be situated in this country or abroad {Minto, 1833, US 632
Laidlay's Trs., 1890, 17 E. (H. L.) 67 ; Ld. Adv. v. Macfarlane's Trs., 1893,'
31 S. L. E. 357

;
see also Fvrhcs, L. E. 10 Eq. 178 ; Watcrer, L. E. 15 Eq. 402

'

Attorney-General v. Hxhhack, L. E. 13 Q. B. D. 275 ; and 53 & 54 Vict. c. 39,'

s. 22). As to the profits from lighthouse tolls, see Attorney-General \
Jones, 1 Mac. & G. 574, 19 L. J. Ch. 26G).

In the third place, the property must (subject to what has been
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said aliove (1)) l)e situate in Scotland (48 Geo. iir. c. 149, s. 41). Troperty

which consists of shares in a company must he taken to he situate in

the country in which tlie husiness of the company is carried on {Attorney-

General \\ Hifiiiins, 2 H. & N. 839, 26 L. J. Ex. 403 ; in the Goods of

Eivinig, I.. U. ti 1'. D- 1'^^: Laidlays Trs., id sujJva; cf. Beaver, L. E. [1895]

A. C. 251). Thus, the shares in a company, incorporated hy l\oyal Charter,

liavino; its licad office in Enghvnd, and whose husiness was carried on

chictlv in India, were held to 1)0 dutiable (i'Wvm/ufcs' j?,-tw\s'., L. 1\. 5 Ch.

App. 314). Where A.'s executors were entitled to one-fourth part of the

residuary estate of lier husband, a domiciled Englishman, the estate con-

sisting in part of mortgages in New Zealand, it was held that the executors'

rif^ht was an English asset, and that A.'s estate was liable to probate duty

in° respect of one-fourth of the value of the New Zealand mortgages

(Attorney-General v. Sudeley, L. E. [1896] 1 Q. B. 354, L. K [1897] A. C.

11 ; see also (5) infra). Foreign stocks, e.g., French Uentes, which are

transferable in the foreign country only, and simple contract debts due by

foreigners, although secured by bills or notes within this country, are not

dutiable assets {Attm-ncy-General v. Dimond, 1 C. & J. 356, 9 L. J. Ex. 90

;

Attorney-General v. Jfo/je, 2 CI. & Fin. 84) ; and the debtor's agreement to

convert a foreign debt into a debt exigible in this country does not make

it liable to duty (Pcarse, 9 Sim. 430). ]>ut duty is payal)le on foreign

instruments, negotiable in this country, and situate there at the time of

the owner's death {Attorney-General v. Bouwens, 4 M. & W. 171, 7 L. J.

Ex. 297 ; Stern, L. E. [1896] 1 Q. B. 211). It appears that, in England,

personal pro])orty in transitu to this country at the time of the

owner's death, and property l)elonging to a British subject which is on the

seas, is liable to prol)ate duty {Attorney-General v. Fratf, L. E. 9 Ex. 140,

Hanson, 242). In Scotland, inventory duty is " payable only in respect of

the amount or value of such parts of the estate and ehects as sliall be

situated in Scotland " (48 Geo. ill. c. 149, s. 41 ; see (1) snpo-a). VaxI where

contirmation is necessary in order to olitain possession of estate ai'riving in

this country after the owner's death, it can proceed only on a duly stamped

inventory (Currie, Confirmation of Executors, 145). The Act 23 Vict.

c. 5,8. l.niakes certain Indian Government securities dutiaUe, if, at the

time of the owner's death, they were registered in the books of the Secretary

of State in Council in London, or in the books of the Bank of England, or

shall have been enfaced in India before the owner's death for the purpose

of being so registered. The Eegimental Del)ts Act, 1893 (56 Vict. c. 5,

s. la), ])rovides that any proi)erty of an otlicer or soldier dying in service

shall not by reason of coming, under the Act, into the hands of any

paymaster, etc., be deemed to lie assets where that paymaster resides ;
and

that it shall not be necessary to take out representation in respect of that

property for that place. The Com])anics (Colonial Ecgistcrs) Act, 1883

(46 & 47 Vict. c. 30, s. 7), provides tliat the share or other interest of a

deceased mend)er logistercd in a colonial register, under tlie Act, shall, so

far as relates to Ihitisli duties, l»e (leeme<l to be ]i;Mi, of liis estate and

effects in the United Kingdom, for or in respect whereof an inventory is to

be exhibited and recorded in like mann(M' as if h(> were registi'icd in the

register of niendjers kept at tbe registered olliee of the company. Tlie Act

52 & 53 Viet. c. 42, s. 18, limits the operation of llie Act last cited to

the case (tf a, member who shall Iia\i' died donnciled within the United

Kingdom.

(5) When and, t)y irlKnii. tlic Dutij v.s J'ayidilr ; JnlcrrHl.—As to the

statutory provisions regulating the time at which an inventory or an
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additional inventory must l)e given u]), see (1) siqv^a. 01)servc tliat the

Act 4 Geo. IV. c. OS, s. 1, ])rovides tliat, in all cases of intestate succession

occuiTinji; after 19 duly IS'j:', where any person who, at the period of the

death of the intestate, liein.i;' next of kin, shall die Ijefore confirmation is

expede, tlie riglit of such next of kin .shall transmit to his representatives,

so that eontii-mation of the said intestate's estate may he granted direct to

them. ]iut this right to obtain a direct title ]^cr m/fi')ii does not (le])rive

the revenue of duty on the intermediate successions (Ld. Adv. v. Fhid/aj/

{Kennedys Factor), 1890, 28 8. L. R 596). AVhere, however, the intestat;e

dies domiciled abroad, the right of the next of kin is not a claim to specific

Scots assets : it is a claim rather against the deceased's estate of which

they form part. Accordingly, if the next of kin were domiciled abroad,

anil their representatives obtain a title 2^er saltum, the intermediate suc-

cessions will not be dutiable. It is otherwise in England (see Partington,

L. R. 4 H. L. 100; Hanson, 291 ; AVestlake, Private International Laii\ 3rd

ed., 123 ; see also (4) supra).

Sec. 18 of the Finance Act, 1896, provides that simple interest at the

rate of £3 per cent., without deduction of income tax, shall be payable

from the date of the deceased's death, or, where the dnty is payable by

instalments, or becomes due at any date later than six months after the

death, from the date at which the first instalment or the duty becomes due,

and shall be recoverable as if it were part of the duty. The commissioners

are empowered to remit the interest when not worth the trouble of calcula-

tion and account.

(6) The DatiaUe Aiiioiint ; Beet ification of Duty ; Deduction of DcUs.—
Sec. 5 of the Act 23 & 24 Vict. c. 80 provides that the inventory of

the personal estate of a deceased shall be stamped with duty according

to the value of the property contained therein at the time it is sworn to,

including the proceeds accrued thereon down to that time {H.M. Advocate

V. Kennedys Factor, ut supra). The charge of duty is not limited to rights

capable of exact valuation {Attorney-General v. Prmminy, 8 H. L. C. 243,

30 L. J. Ex. 379, per Ld. Wensleydale ; Lord Advocate v. Meildam, 1860,

23 D. 57) ; and where an asset is entered at a merely nominal value, duty

will be payable npon the true value as at the date of the oath {Lord

Advocate v. Pringk, 1878, 5 R. 912 ; see Talhot, 1 John. & H. 484, 31 L. J.

Ch. 197), provided that it be ascertained during the administration of the

estate (see Attorney-General v. Smith, L. R [1893] 1 Q. B. 239). But a

claim for return of duty is not well founded in respect of an asset which,

entered at its true market value at the date of the oath, turns out eventually

to be of less value {Gallctly's Trs., 1880, 8 R. 74).

Sec. 37 of 44 Vict. c. 12 authorises the commissioners, at any time

within three years after the recording of the inventory, to require the

administrator of a deceased's estate to furnish such explanation and
produce such evidence regarding the contents of the inventory as they

think fit {Attorney-General v. Smith, ut supra). But the enactment does

not debar them, on obtaining information elsewhere, from making a claim

for further (hity even after that time. AVhen too little duty has been jjaid,

an additional inventory impressed with the appropriate duty must be

exhibited and recorded, as explained above (see (1)). Where too much
duty has been paid, a corrective inventory, showing the true value of the

estate, and imyiressed with the appro] )riate duty, must likewise be exhibited

and recorded. In the latter case it is the practice of the Inland Revenue
Department to transfer the duty, so far as exigible, from the original to

the corrective inventory, and to return the balance. It is to be observed
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that sec. 31 of 44 Vict. c. 12, providing for the return of duty overpaid,

does not apply to Scotland (Ahfon's Trs., 1895, 33 S. L. R 278): and the

ruling enactment, so far as Scotland is concerned, is sec. 23 of 5 & G Vict,

c. 79. Under its provisions, the application is for a return of duty in

re-spect of debts payable bylaw out of the estate: and it must be made
within three years of the recording of the inventory, sa^'e where the

executor lias been prevented from claiming such return by reason of any
proceeding at law or in equity. In such cases the commissioners may
allow further time. Sec. 3 of the Act 24 & 25 Vict. c. 92 provides

that no return of inventory duty shall be made in respect of any voluntary

debt due by any person dying after 28 June 18G1 which sliall be expressed

to be payable on the death of such person, or payable under any instrument

which shall not have been bond fide delivered to the donee thereof three

months before the death of such person. Tliese two Acts make it a con-

dition precedent to any return of duty, that the debts be instructed not

only ])y the oath of the executor, but by "proper vouchers." Observe

that " debts payable by law " are debts which, as of themselves and in

their own nature and character, are payable out of the personal estate,

independently of any testamentary provision as to their payment (Fercival's

Exors., 3 H. & C. 217, 33 L. J. Ex. 289).

In ascertaining the value of the estate, it is competent, where the

deceased died domiciled within the United Kingdom, to deduct from the

gross amount the debts due by him to persons resident there (44 Vict. c. 12,

s. 28). Prior to that enactment, it was not competent to deduct the debts

in the inventory ; and the proper course was to make an application under
5 & 6 Vict. c. 79, s. 23, as exi)lained above. This course must still be

followed where the deceased died domiciled abroad. Debts, to be deductible,

must be " debts due and owing from the deceased and payable by law out

of any part of the estate and effects comprised in the affidavit or inventory,

and are not to include voluntary delits expressed to be payable on the death

of the deceased, or payable under any instrument which sliall not have been

londfide delivered to the donee thereof three months before the death of

the deceased, or debts in respect whereof any real estate may be primarily

liable, or a reindjursement may be capable of ])eing claimed from any real

estate of the deceased, or from any other estate or person" (44 Vict. c. 12,

s. 28). "Where executors paid calls in respect of bank stock, registered in their

name, duty was returned, on the ground that these were payments of debts

due by the deceased {Galletlys Trs., 1880, 8 R 74); and where, in an
antenuptial contract of marriage, there is a positive obligation by tlie

husband to ]jay the children a fixed sum after his death, the sum may be

deducted {Adrocate-Gencral v. Trotter, 1847, 10 D. 5G ; Hivjarfs Exors., 1870,

9 M. 358 ; 1872, 10 M. (II. L.) 72). It is otherwise, however, wliere the

oldigation constitutes merely a jn'otected succession {Arthur & Scyinonr,

1 870, 8 M. 928; Moir's Trs., 1874, 1 R 345 : Marshall's Exors., 1874, 1 R 847).

Observe tliat wliere heritable bonds excluding executors have been included

in an inventory, and deduction has been allowed under the Act 5 & 6 Viet,

c. 79, 8. 23, the amount still dutiable is the balance of the whole estate

given up in the inventory {Ifaijarf's Emu'.'i., vt supra). Further, whore the

personal (.-state of the deceased is situate jiartly in this country and partly

abroad, the foreign estate cannot be taken into account in estimating the

amount of duty to ]>e returned under the abo\c provision {Ostcll's case, 18

!.. .T. (,». r.. 201 ). Of coui'se, the debts to be deducted muKt be legally ])ayable

out of the deceased's personal estate {re Taylor s Estate, 8 Ex. 384, 22 L.

J. Kx. 211; Earham, 3 Myl. k K. (i07, 3'L. J. Ch. 223; cf. rcrcival's
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Exors., ;j H. .^ C. 217, 33 L. J. Ex. 289). Sec. 28 of the Act 44 Vict. c. 12
also provides tliat reasonable funeral expenses aceordinn- to law may lie

deducted. In Scotland, these include the expense of ni(jdenite and suitable
mournings for the widow and family {Hall, 1753, M. 11852 ; Hhedden 1802
M. 11855; 7l/'/^?/rf, 1865, 3 M. 1074; Ersk. i. 6.41; iii 9 22 1 Bell'
Com. 634 : More, Notes, 341 ; 2 Eraser, 7/. ,1' W. 990).

(7) Tkr Inctdcmc of the Duty.—The princijjles whicii governed the
incidence of the inventory duty prior to 1 June 1881 apply to the in-
ventory and estate duties payable under 44 Vict. c. 12, s. 27, and 52 Vict,
c. 7, s. 5 {re Ihninie, L. K. [1893] 1 Ch. 188). Accordingly, it was held in
that case that where a will amounts to a specific gift of property, partly
realty and partly personalty, followed by a gift of the residuary moveable
estate, the duties under these Acts must be paid wholly by the residuary
legatee.

(8) The method of recover)/ is regulated l)y the Court of Exchequer
Act, 1856 (19 & 20 Vict. c. 56). See also the Act 54 & 55 Vict. c. 38,
which provides for the recovery of money received for duty, and not
appropriated thereto.

(9) Forms to aid in the preparation of inventories have been prepared
under the authority of tlie Board of Inland Eevenue, and are obtainable at
the Legacy and Succession Duty Office, Edinburgh, or from distributors of
stamps. These forms, and also forms for additional and corrective in-
ventories, supplementary inventories, and inventories ccd omissa and ad non
executet, will be found in the appendices to Currie, Confirmxttion of Executors.
I'rinted regulations to be observed in applications for a return of duty, on
the ground of debts paid out of the deceased's effects, are obtainal)le at the
Legacy and Succession Duty Office, Edinburgh ; and forms of the statement
to be delivered with the inventory for estate duty purposes, under 52 Vict.
c. 7, s. 5, are supplied l)y the same office.

[See Hanson, Death Duties, 4th ed., 1897 ; Trevor, Taxes ou Succession,
4th ed., 1881; Norman, Digest of Death Duties, 1892; Currie, Confirmation
of Executors in Scotland, 2nd ed., 1890 ; Williams, Laio of Executors and
Administrators, 9th ed., 1893. See also Confikmatiox of Executors,
Estate Duty under 52 Vict. c. 7, s. 5, and under the Finance Act, 1894.]

Inventory of Process.—See Process.

Investiture.—See Infeftment.

Invoice (Fr. cnvoyer, to send) means strictly a list sent to the
purchaser of goods by the seller (or by the carrier or agent), containing
particulars of the goods, the price, and usually the date of despatch
and the means of transport, or, if the goods are not forwarded at the same
time, an intimation that the goods are held or stored to the purcliaser's order.

An invoice is a document of less authority than a bill of lading or delivery-
order

;
but its precise effect on the transference of property appears never

to have been authoritatively settled in Scotland. In England, where, under
the Statute of Frauds, writing is necessary, in the absence of rei iiiterrentus,
to establish the sale of goods, the value of which exceeds £10, a signed
invoice is accepted as sulHcient to satisfy the Statute. As the Scots^'law
differs materially from the English law on tliis point, English decisions

VOL. vir. 5
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must he accepted with hesitation in Scotland. But one English rule

which would seem to apply equally in Scotland is that an invoice, though

useful evidence of a sale, is not itself the contract, and may therefore be

contradicted in any particular by extrinsic evidence {Holding, 5 H. &
X. 117, 29 L. J. Ex. 134; cf. Jones, 6 A. & E. 486).

Where a hand fide sale has taken place, and the goods have been

invoiced to the purchaser as in store to his order (or similar phrase), and the

invoice contains suflicieut particulars to identify specific goods sold, without

requiring any further selection, measurement, or separation, if the goods

perish by a damnum fatale before delivery the loss will fall on the

purchaser {Anderson & CromjJton, 1870, 9 M. 122), as in the ordinary case

where there is no invoice (see Sale of Goods Act, 1893, s. 18). The Ld. J.-C.

Moncreiff went in that case further than his brethren could follow him,

holding that invoicing the goods as held " to your order," after the contract

time for delivery had expired, constituted a new contract of gratuitous

storage under which the risk passed to the purchaser, though the goods

were not separated.

Again, an invoice with such particulars will give a lond fide purchaser

aa absolute right to claim delivery (per Ld. Giftbrd (Ordinary) in

Stivcn, 1871, 9 M. 923) ; but if there be no Una fide sale, no security for a

loan can be constituted over the borrower's goods by invoicing them to the

lender {Stiven, supra ; Bell, C'owi. ii. 14). "Wliere goods are in transitu, the

endorsement of the invoice will not be good against stoppage in transitu,

differing in this respect from a bill of lading ; while an endorsement of an

invoice will be defeated by a subsequent endorsement of a bill of lading

for the same goods in favour of a different endorsee (Bell, Com. ii. 14).

In Pini & Co. (1895, 22 K. 699) it was held that a docquet put on tlie

invoice by the sellers, to the effect that the goods sent were " the same in

every respect as those ordered," did not relieve the consignees from the

duty of timeously examining the goods.

A contract, verbal or in writing, cannot be modified by an invoice, unless

the contract expressly refers to the invoice. Thus where a brewer verbally

contracted to supply a retailer with beer, and to allow him a discount of

35 per cent, it was held that a printed heading on an invoice was insufficient

to restrict the discount to accounts paid within three months {Buchanan

& Co., 1895, 23 R. 264).

I. O. U.—An I. 0. U. is the simplest of all money securities, being

the mere acknowledgment in writing of a debt due by one person to

another. It implies an obligation to pay {Allan, 1837, 15 S. 1130). Unless

it is objected to, an I. 0, U. is a perfectly good w'rit to instruct a loan

(per Lonl President (Inglis) in Williamson, 1882,9 E. at 864); but the

mere giving of an I. O. U., like the acceptance of a bill of exchange,

does not preclude the named debtor from showing that there was no

consideration (per Bovill, C. J., in Hurtun, L. B. 3 C. P. at 164 ; see

also M'Creadir's Trs., 30 Oct. 1897, o S. L. T. 15.",). An action is not

competent on the document, the proper course being to sue the debtor

for tlie amount, using tlie I. 0. U. as evidence of the sum due {Ncilson's Trs.,

1883, 11 ];. I 1 !•). The writing is usually expressed in the following terms:

—

Edinhunjh, 1 June 1894.

John Siuitli,

1. ( ). L'. 'J\:ii poumls.
Peter Jones.
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Essentials.—The essentials of an I. 0. U. are : (1) It must bo holograph
of the granter {Haldane, 1872, 10 M. 541). (2) It must contain the words
or letters " I owe you," or " I. 0. U." (a) The amount due must be stated,
and (4) it must be signed by the granter.

JVon-Essentials.—An I. 0. U. need not be dated. If a date is inserted,
the fact that the deed is antedated will not of itself vitiate the document
{Williamson; supra). An I. 0. U. need not be addressed to any person,
and the omission from the document of the name of the creditor does not
invalidate it. The person in possession of the document is presumed to
be the person to whom it was intended to be addressed (Brunton, 1 S. L. J.
58; Fereneze Spinning Company, 1 S. L. J. 93; Curtis, 1 Man. & G. 46).

Non-Negotiable.—An L 0. U. is not a negotiable document in the sense
that it may be indorsed to a succession of persons. The debt, however,
of which it is the acknowledgment may be assigned by the creditor, and
the assignee of the debt may sue therefor, using the I. 0. U. as evidence.

Stamp Duty.—An I. 0. U. in the form given above, being a simple
acknowledgment of a debt, is not liable to stamp duty. If, in addition to
an acknowledgment of a debt, the document contain an agreement that it
is to be paid on a certain day or after the lapse of a fixed period, it is a
promissory note, and as such requires to be stamped. Again, if the
contract is not such as to place it under the category of promissory
notes, it may still be liable to stamp duty as an agreement unless the
sum acknowledged to be due is under £5 (Stamp Act, 1891, 55 & 56 Vict.
c. 39. See Agreement, Excmjytion No. 1 ; see also Mortr/aqe Insurance
Corporation Limited, 1888, L. R Q. B. D. 352; Thomson, 1894,22 1?. 16;
Bell, 1896, 4 S. L. T. 214).

A writing in the following terms :
" Berwick, 16 March 1841. Received

of Mrs. (B. T.) the sum of £170, for which I promise to pay her at the
rate of five per cent, from the above date," was found not liable to stamp
duty {Taylor, 11 Jur. 806). Similarly, in Melanotte, 13 L. J. R (N. S.) Exch.
358, a writing expressed thus: "I. 0. U. £45, 13s., which I borrowed of
Mrs. Melanotte, and to pay her five per cent, till paid," was held not to
require a stamp. But a writing expressed thus: "11 Oct. 1841. I. 0. U.
£20, to be paid on the 22nd inst./' was held liable in stamp duty (Brooks
2 M. & W. 74).

i^ J \

Irrelevancy.—See Defences.

Irritancies, Legal and Conventional.—An irritancy is
the forfeiture or determination of a right consequent upon an omission to
comply with, or an act done in contravention of, the express or impHed
conditions upon which the particular right is held. It is among contract
rights and remedies that irritancies properly take place in a legal system.
They arise either by force of laws, as an implied term, or in consequence
of express paction between the parties to a contract. The primary purpose
of all irritant clauses is to secure performance of the conditions of the
contract, tiie penalty for non-performance by one party being the emergence
of a right to irritate the contract in the person of the other jiartv: and, as
a consequence of the exercise of the right to irritate, the forfeiture of the
contract rights of the offender, which may be more or less valuable.

The right to enforce an irritancy is, however, a privilege introduced in
favour of one party to the contract, which may be exercised, renounced, or
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waived by him at his pleasure {Kinloch, 1836, 14 S. 905 : Burns, 1887,

14 R. H. L. 20 ; Bldoulac, 1889, 17 R. 144 : Rail, 18:51, 9 S. 012). Ami the

right to irritate is alteruative to, not cunmlative with the usual remedies

which arise upon breach of contract. Thus, a superior or landlord cannot

insist in the right to irritate the contract of feu or lease and at the same

time claim arrears of feu-duty or rent, or sue out damages in respect of the

breacli of that condition from which the right to irritate springs. He must
elect between his remedies (see below, s. 1, s. 4).

On the other hand, the right to purge an irritancy incurred is a purely

equitable right (Ld. Rutherfurd Clark, MaxwdVs Trs., 1893, 20 R. 958,

p. 964), which is granted or refused by the Court in the exercise of its

equitable jurisdiction, the terms upon wliich purgation may be allowed

being within its discretion. Logically, the emergence of the right to

irritate, and the election to stand upon the right which is implied in the

raising of an action to enforce it, imply also the negation of any subsisting

right in the offender to perform the contract. The time for performance

has gone past, and, strictly, the function of the Court is confined to the

declaration and enforcement of the irritancy, if found to have been incurred.

The ground upon which the Court can still interpose and allow purgati(ui

is that the primary intention of parties being the performance, not tlie

avoidance, of the contract, the allowance of purgation is truly carrying the

contract into effect (Ld. Kinnear, Cassels, 1885, 12 R. 722, p. 777). It

follows, that, where the intention of parties to the contract is clear tliat tlie

occurrence of the given event shall carry witli it the determination of the

contract, the Court has no alternative but to give effect to this intention,

the right to purge is excluded, and the intervention of the Court can only

be appealed to on the general ground of its equitable jurisdiction to prevent

gross abuse and oppression {Steiuart, 1864, 2 M. 1414 ; see Hannan, 1879, 7 R.

380). The former classification of irritancies into penal and non-penal is

inconclusive as a test of the admissibility of purgation, for all irritancies are

in their nature penalties upon non-fulfilment of the conditions of the con-

tract. The distinction, however, points to the grounds upon which the

Court may in equity interpose between the parties to a contract (see Stair,

iv. 18. 3 ; Ersk. ii. 5. 25 ; Rankine, Leases, 493).

I. Legal Irritancies.

1. Irritancy ob non solutum canonem.—Of irritancies implied by law

the most important is the irritancy oh non solutum canonem, or tinsel of the

feu. This irritancy arises u})on failure to pay the feu-duty for two years.

Althougli incident to every feu-right, it does not arise from the nature of

the contract of feu, but from statute, 1597, c. 250 (see Ld. IJalgray, Marjs. of

Edinhanjh, 1834, 1 2 S. 593, p. 597). The statute, however, is declaratory

in its natui-e (Ld. Watson, Sandeman, 1885, 12 R. H. L. 67, p. 71); for a

condition of iriitancy ujkju failure to pay the feu-duty is good at connuon

law (Ld. liutherfurd Clark, Sandcman, 1883, 10 R. 614, p. 029). See Ikkitant

ANu Resolutive Clauses.

Whether tlie irritancy l)c legal or conventional, a declarator of irritancy

is necessary before; forfeiture can follow, and even an express stipulation

that tlie iri'itancy shall take efl'ect vjiso farlo, and without the necessity of

declarator, will not receive effect (Staii', iv. 18. .! ; see Ld. Eraser, Cassels,

1885, 12 R. 722, j). 759). The parties nuiy contract out of the statute so

as to d(!prive the superior of his right to in-itate iM'V'irar, 1740, Mor.

4180); for, as already state^l, this right is a pcisonal privilege conferred

upon the superior, which may be waived by him at iiis pleasure.
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The iiritancy thus incurred may lie purged by payment of the arrears

of feu-duty. Formerly a distinction was made where the irritancy was
conventional (see IJ^edchrhum, IGGG, 2 Bro. Siip]». 1 :j<S

; B. of Mar, J 080,
2 Bro. Supp. 250; Ersk. ii. 5. 27), but this is not now law. Whetlier legal

or conventional, the irritancy is purgeable at any time before decree of

declarator is extracted (Lockhart, 1770, Mor. 7244; Coutts, 1840, 1 Rob. App.
]». ."'.IG; Ersk. v.s.\ Bell, Prin. s. 7(M ). And now no decree of declarator of

irritancy oh non solutam canoncin is deemed final until recorded in the

appropriate Register of Sasines (50 & 51 Vict. c. 09, s. 4). Pri(jr U) this

enactment, purchasers of the lands had no security from the records that a
vassal whose title appeared ex facie complete was not in reality divested by
a decree irritating his right. Anyone having an interest, whether the

vassal himself, sub-feuars or purchasers from him, or holders of heritable

securities, may come forward and may purge the irritancy ; but third parties

so paying cannot at connnon law demand an assignation to the superior's

rights (Guthrie, 1880, 8 R. 107; Hinshclirood, 1877, 8 R. 108, note). After

decree has been extracted, the irritancy cannot be purged, and an otler of

payment of the arrears tendered in a reduction of the decree comes too late

(Ballendcn, 1792, Mor. 7252). The same effect would seem to follow though
the decree upon which extract is given be taken in absence, provided that

the vassal was properly cited, and had an opportunity of purging before the

decree was taken (see Ersk. ii. 6. 44, Ld. Ivory's Note, and cases there

cited; Kennedy, 1807, Hume, 578; see also CamphcU, 1777, Mor. App. voce

" Irrit." No. 1).

The effect of the irritancy, when declared and not purged, is that the feu

reverts to the superior unaffected by sulwrdinate rights granted by the

vassal ; for the " subordinate right is, from its nature, subject to the con-

dition upon which the principal right, out of which it was derived, was
created" (Selborne, L. C, Sandeman, v.s., 12 R. H. L. p. 70). Accordingly,

the lands fall back into the superior's hands unaffected by sub-feus {Sandeman,
r.s. ; Cassels, v.s.), or heritable securities granted by the vassal {Di-ummond,
1680, Mor. 7235 ; see Sandeman, 10 R. pp. 030, 032). This result, of course,

does not follow if the superior's consent to the sub-feus has been oljtained,

or where the superior had, under the former law, confirmed the base iiifeft-

ments (see Ld. Watson, Sandeman, v.s., 12 R. H. L. p. 74). The implied

entry introduced by the Conveyancing Act of 1874 does not affect the

superior's rights in this respect (37 & 38 Vict. c. 94, s. 4). The decree oh

non solutum canoncm, however, does not carry to the superior personal claims

competent to the vassal against third parties, though such claims be connected
with the lands resumed {Cat. By., 1875, 2 R. 917).

A proper declarator of irritancy (Jurid. Styles, iii. 62, 63) is competent
only in the Court of Session (Ersk. ii. 5. 25 ; Mackay, Fr. i. 203). An
e(piivalent decree, however, is now, under certain limitations, obtainable in

the Sheriff' Court (10 & 17 Vict. c. 80, s. 32 ; 55 & 50 Vict. c. 17, Sched., s. 11

;

ffo2ye, 1872, 10 M. 347). This i)rocedure is also applicable to the case of

tenants under long leases (see below, s. 2).

The title to sue lies in the superior alone: his assignee or executor can-
not sue a declarator of tinsel of the feu (Ld. Rutherfurd Clark, Max well's Trs.,

1893, 20 R. 958, p. 904). The holder of a security granted by the superior
c^annot sue, unless, of course, the form of his security is such as to have
effected a divestiture of the superior, leaving to him only a personal Jks
credit I to insist upon reconveyance {Campbell, 1805, 4 j\l. 23). And the
superior can maintain a declarator for failure to pay such feu-duties only as

have accrued due during his tenure of the superiority ( Weddcrhurn, 1612, Mor.
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6322, 7181, 7831 ; Maxurll's Trs., v.s.); but, it is thought, he may sue on the

score of arrears of feu-duties accrued before the vassal entered to the subjects

(Ld. liutherfurd Clark, Maj.url/'s Trt>., v.s.). If, liuwever, a superior betakes

him to the remedy of irritating the right, he cannot also insist in an action

for payment of arrears of feu-duty (Jfays. of JiJdinhurf/h, 1834, 12 S. 593;
il/' Vicar, 1748, Mor. l^OOo : see below, s. 4).

'

See generally, Ersk. ii. 5. 26, 27; '\^e\\, Frin. s. 701 : ]\Ien/ies, Conrcy.

524; M. Bell, Convey, i. 625; More's Notes, ccvj.

2. The remaining legal irritancies arise out of the contract of lease.

At common Iciio such an irritancy is incurred by non-payment of rent for

two successive years. This irritancy, which is obviously founded upcm the

analogy of feu-rights, now stands upon an Act of Sederunt, 14 Dec. 1756

;

but it is clear that this A. S., like the Statute of 1597 {supra, s. 1), is largely

declaratory of common law and recognised practice {Alexander, 1744, Mor.

15306; Stair, ii. 9. 32, 33, and cases there cited; Hunter, L. & T. ii. 121

scq. ; Eankine, Leases, 480). Cases in which the common law can alone be

appealed to are rare ; when the action is so laid, however, the Court of

Session has exclusive jurisdiction, this being remedium extraordinarium (see

Lds. Balgray and Gillies, Horn, 1830, 8 S. 329, p. 331 ; Nishet, 1866, 4 M. 284,

where the passages in Erskine and relative cases are fully explained li^' Lds.

Cowan and Benholme, pp. 289, 290 ; Bell, Frin. s. 1249).

Fy A. S., 1756, 6-. 4, it is provided that " where a tenant has irritated his

tack by suffering two years' rent to be in arrear, it shall l)e lawful to the

setter or heritor to declare the irritancy before the Judge Ordinary, and to

insist in a sunnnary removing before him : and it shall be lawful to the

Sheriff to find the irritancy incurred and to decern in the removing, any
practice to the contrary notwithstanding."

By sec. 5 of the same A. S. a further remedy is })rovided to the landlord

in cases where the tenant {a) is in arroar of a full year's rent, or (/>) deserts

his possession and leaves the farm unlaboured. The Sheriff may ordain the

tenant to find caution for the arrears due and for five future crops, or for the

remainder of the lease, if this l)e less than five years ; and, failing caution,

summarily remove him in the same manner as if tlie tack were determined

and the tenant had been legally warned. The law thus enacted was to some
extent altered by the Hypothec Abolition Act, 1880 (43 Vict. c. 12, ss. 2, 3),

whicli provisions were in turn repealed l)y the Agricultural Holdings Act,

1883 (46 & 47 Vict. c. 62).

This last Statv.te {s. 27) authorises the raising of an action of removing
as at the term following action brouglit where six months' arrears of rent

are due and unpaid ; failing i)ayment of arrears plus caution for one further

year's rent, the Sheriti' ordains the tenant to remove at the following term,

in the same manner as if the lease were determined and he had been legally

warned. The same section saves the rights of waygoing tenants, and
e.\})ressly excludes recourse to sec. 5 of the A. S. of 1756 in cases to which
the later enactment is ap])li<'able. The Statute of 1883, however, does not

a])ply {a) to leases current on 11 November 1881, {h) to leases of lands of

oi- under two acres in extent, or (c) lo leases of lands over two acres, if not

let for agricultural purjxjses.

The net i-esult, accoidingly, is

—

(1) In cases (a), (&), and (c), the A. S. 1756 adbrds the only rule for

the enforcement of h^gal irritanci(;s.

(2) In all cases, jiroccdurc under s(!c. 4 uf tlic .\. S. is an alternative,

though obviously a less stringent rt-med}' than that provided by
the Agricultural Holdings Act.



lEEITANCIES, LEGAL AND CONVENTIONAL 71

(3) In all cases to wliich the later Act applies, procedure under sec. 5
of the A. S. is excluded.

By the Sheriff Court Act, 1853, a legal irritancy, upon the analogy antl

having the effects of a decree oh non solutum ecmonem, has heen introduced
(see above, s. 1). This provision applies only to leases of more than twenty-
one years in endurance, and where the subjects let do not exceed £25 in

annual value.

There is a considerable body of case law applicable to these enactments,
which will be found fully discussed in Hunter, Z. cfc T. ii. 125 seq. ; Kankine,
Leases, 483 seq. The more important points only can here be referred to.

To sustain title to sue, the arrears of rent must be due to the pursuer of the
action of removing (see Lennox, 1893, 21 R. 77). So, the heir cannot insist

in an action where the arrears belong to the landlord's executor or assignee
{Lord Elihank, 1780, i\Ior. 138G9 ; cf. Weclclcrhurn, 1612, v.s., s. 1 ; 2 Bell,

Leases, 41). There must be the full amount of the arrears duo and resting-

owing at the date of the decree (Ca)nphcn, 1703, Mor. 13867; Zo^^, 1796,
Mor. 13873 ;

Bell, Frin. s. 1251) ; but the amount may be the rent of one
year, or made up by piecing together the rents of several years ( Urquhart,
1824, 3 S. 84). The term " rent and arrears " in the A. S. does not include
illiquid prestations ad facta -prcvstanda {Earl of Morto7i, 1793, Mor. 13872).
If the necessary amount be due, the landlord's right of action cannot be
defeated by the tenant's making a payment to account {Carruthers, 1780,
Mor. 13869 ; Low, v.s.). Nor can the tenant plead asjw?'o taiito diminutions
of the arrears due by him, and so as to exclude the action, debts due by the
landlord, or public burdens paid without the landlord's authority {Car-
ruthers, v.s.), or counter claims of damages {Hamilton, 1831, 9 S. 926), or

sums recovered by the landlord pendente processu in the course of legal

diligence (Marshall, 1803, Hume, 569 ; Low, v.s. ; but the soundness of this

principle may, it is thought, be questioned, at least so far as cases under
sec. 4 of the A. S. are concerned ; see 2 Bell, Leases, 42, note). The landlord
must credit the tenant with improvement expenditure incurred by him in

terms of the lease {Urquhart, v.s.); and it is a good defence to the tenant
that he has been interpelled from paving rent by legal diligence {Gordon,
1825, 4 S. 229).

As regards the desertion requisite to constitute an irritancy under the
A. S., s. 5, it will be noticed that the elements of desertion and of want
of labouring must concur. A merely temporary absence is not enough

;

there must be a real abandonment by the tenant, inferring substantial

prejudice to the landlord {Earl of Lalhousie, 1802, Mor. 15311 ; Arnot, 1805,
Hume, 576 ;

cf. i/b?ic?/7«fm, 1806, Hume, 824). So, insufficiency of stocking
will not entitle a landlord to the remedy afforded by irritancy {Llorn, v.s.

;

see Macdoncdd, 1888, 16 R 168).

The A. S. applies to leases of agricultural subjects only (Ld. Ormidale,
Wright, 1875, 3 R. p. 70 ; Hunter, L. & T. ii. 127 ; Rankine, Leases, 481)

;

but the lease need not be written, but may be verbal, from year to year, or
running on tacit relocation {Munro, 1827, 5 S. 807).

3. Legal Irritancies: Furgation.—In all legal irritancies the general
rule is that it is open to the offender to purge the irritancy incurred.
Purgation is just implement of the obligation which has not been fulfilled,

with the addition in some cases of a just security against the recurrence of
a similar breach. The purgation of an irritancy oh non solutum eanoncm
has been already considered (see above, s. 1). Tlie same modus is adopted
in cases of irritancies of tacks, the Court finding the irritancy incurred (see

Maxwell's Trs., su2)ra, s. 1), but superseding extract to admit of an oppor-
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tunity to purge by payment or consignation of the arrears due, or finding-

caution, as the case may be {Ccunphell, 1777, Mor. 7252, App. " Irrit." No. 1

;

Macdonrdd lS-\5 4 S. 227). This rule applies indifferently to cases at

common law {Phin, 1682, Mor. 72:34, 15:305; Dick, 1G8:3, Mor. 7184, 72:34,

15:306 ;
Alexander, v.s., s. 2), or under the enactments above referred to (see

Cainplell, JIacdonald, sujnrt). The right to purge, however, is excluded

when decree has been extrnctecl {Hi'ntn; 1800, Mor. App. " Eemoving," No. 1

;

Kinluch, 16 June 1812, R C), and an offer of payment or caution in a

suspension will not be regarded (Clerk, 1759, ]\Ior. 72:37). The same

result would seem to follow upon extract decrees taken in absence {sitjn-a,

s. 1).

4. Legal Irritancies : How enforced. — An irritancy ol non solntnm

canonem is, as we have seen, enforced by declarator in the Court of Session.

In proceedings under the A. S., 1756, the Agricultural Holdings Act, and

the'Slieriff Court Act, 185:3, the action is really one of removing based upon

a finding in fact that the irritancy has been incurred, and not a proper

ileclarator. In such cases declarator is unnecessary, and the action is only

competently laid before the Sheriff, whose jurisdiction of first instance is

here privative (Cameron, 1804, Mor. 13875 ; see below, s. 7 :
Mackay, Fr.

i. 20:3, 2:30 ; Dove Wilson, Sh. Ct. Fr. 478 scq.). In actions of removing

under A. S., 1756, the Act need not be specially libelled (Ld. Ormidale,

Lyon, 1874, 1 E. 512, p. 515).

The landlord cannot both insist upon the irritancy and at the same

time claim damages. He must elect between the remedies (see 3L of Aher-

eorn, 26 June 1817, F. C; Walkers Trs., 1886, i:3 E. 1198 ; Ld. Pres. Inglis,

JJidoulac, 1889, 17 R. 144, p. 148 ;
Eankine, Leases, 479).

II. Conventional Ikuitancies.

5. Any lawful stipulation or condition in a contract may be fortified by

an irritancy. Such clauses, like other conditions of mutual contracts, are to

be construed fairly and conformably to the intention of the parties (Ld. Med-

wyn, Moncreijf, 1842, 5 D. 249, p. 257; see Mags, of Glasgow, 1883, 10 E.

6:35), and will be enforced according to their terms (Hannan, 1879, 7 E.

:380). Considerations of hardship are not relevant (see Moncreiff, v.s., pp.

259,261); but the Court, in the exercise of its equitable jurisdiction, will

interfere to prevent gross abuse or oppression (Stewart, 1864, 2 M. 1414;

see Hannan, v.s., p. 383).

Conventional irritancies tliat are merely re])roductions of irritancies

implied l)y law are treated as ecjuivalent to and sul)ject to the rules wliich

govern the corresponding legal irritancy. Thus, altliough the general rule

fs that conventional irritancies are not purgeable, a conventional irritancy

oh non solutitm ranonnn, if its terms add nothing to tlio force of tlie corre-

sponding legal irritancy, is equally ])urgeable (sec above, s. 1 ).

Witli the exception\)f irritancies owing to non-implement of l)uilding

conditions (see Mags, of Glasgow, v.s.; Napier, 1831, 9 S. 655), most of the

questions regarding irritancies liave, in niodcin ])ractice, arisen out of the

contract of lease. Some of the more gener.dly oeeuiring c(mventional

irritancies may be here noted.

A lease frequently contains a conventional irritancy ujioii ii(.]i-i)ayment

of rent, the object being to give tlie landlord an eailier access to the lands

than the law i)rovides under a legal inilaiicy. The remedy ])rovided by

the Agricultural Holdings Act has, however, i.raetieally su])erse(led the

necessity for s])ee,ijil sti])ulaiion, but in cases U< which that Act does not

apply it may still be useful. The arrears of rent for the ].erin(| expicssed in
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the lease must l)o rcstiii,o;-owinf^ at tlic date of an action raised to enforce

the irritancy (see Ifoij, l<S2a, 'A S. G17).

Other conventional irritancies in conunou use arc those whicli are

stipulated for in tlie event of a tenant's insolvency {Moncrciff, v.s. ; cf. JIannan,

V.S., insolvency of a partner irritatinj^ a contract of copartnery), or bank-

ruptcy (Aro//', 1829,7 S. 481 ; Anstrntltcr, LSoo, 18 D. oO ; JJuhmlac,v.fi.,H. 4),

sequestration or notour bankruptcy {Gordon, 1805, Mor. App. voce "Tack,"

No. 11 ; Forhes, 2 June 1812, F. C), cessio {Williamson, 1848, 111). ;^.:;2),

granting a trust deed for creditors {Hall, 1831, 9 S. 12), or allowing an
award of sequestration at the landlord's instance to go out {Stcvnrf, 1804, 2

M. 1414). In these and similar cases the tenant cannot defend himself in

a removing by tabling a discharge from his creditors {Gordon, v.s.; Hall,

V.S.; see Ld. Moncreiff, Tenncnt, 183G, 14 S. 976, p. 979). Another condi-

tion which is frequently fenced with an irritancy is the usual })i'ohibition

affiiinst assiiinin^ and sul^settinjr. The additional force of the irritancy

enables the landlord not only to avoid the assignation in virtue of the

prohibition, but also to cut down the assigner's right (Hunter, L. & T. ii.

122; see Lijon, 1874, 1 R. 512). For examples of conventional irritancies in

tacks, see jurld. Styles, i. 578, 588, 590, 603.

6. Conventional Irritancies: Cannot he j) urged.—The general rule is that

conventional irritancies cannot be purged (Ld. Pres. Inglis, Lyon, v.s.
;

Hannan, v.s.), but, as already stated, this rule may yield in cases where the

conventional is a mere copy of a legal irritancy. As in the case of legal

irritancies the right to enforce the irritancy is a privilege which may be

waived, but the raising of a declarator or action of removing is a clear

election to stand upon the irritancy. Thereafter an offer of payment of

arrears of rent comes too late {Clerk, v.s., s. 3 ; cf. also cases of Gordon, Hcdl,

and Tcnnent, supra, s. 5). It is obvious that in many cases the admission

of a right to purge would destroy any virtue in the irritancy clauses and
render them absolutely nugatory (see Ld. J.-C. Inglis, Stewart, v.s., s. 5,

p. 1420; Hayman, v.s., p. 383).

7. Conventional Irritancies : How enforced.—It has long been settled that

it is competent to pursue removings on irritancies contained in tacks before

the Sheriff and without any declarator (see Gordon, Forlcs, Hcdl, and Lyon,

supra ; and s. 4, above ; see also, as to the Sheriff's jurisdiction in removings
upon irritancies, Wylie, 1871, 10 M. 253; Scot. Froj}. Invest. Co., 1881, 8 R.

737). The usually adopted styles contain clauses dispensing with the

necessity of declarator, and providing for ijjso facto nullity in the landlord's

option. But neither of these clauses, it is submitted, are of real assistance.

For, assuming the landlord to have a clear option to terminate upon the

emergence of the hypothesis stated in the contract, the additional stipidation

as to ip.^o facto nullity carries him no further in a question with an anta-

gonistic tenant. The facts founded on by the landlord as constituting such
a breach as admits his right to terminate must still Ije proved in the action

of removing, and, if an irritancy be found to have been incurred, the (ques-

tion as to the time of removal, whether instant or at a term following, is a

matter which falls within the discretion of the judge (see MXeven, 1847,

9 D. 1138; Williamson, 1848, 11 D. 332; Stewart, v.s. ; Rankine, Xm.scs, 485,

493). But wdiere, on the other hand, the lease treats the irritancy as a
mere acceleration of the natural ish, a decree for instant removal upon
incurring the irritancy is unwarranted {Lyon, 1874, 1 R. 512). It may be
noted that an action of interdict is an inappropriate remedy for enforcing
an irritancy {Rankin, 1864, 3 M. 128).

For the law relating to irritancies under entails, see Extatt,.
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Irritant and Resolutive Clauses. —These terms are

frequL'Uily us.l-u ar? ^ylll.llylnMUs (see Stair, iv. 18. o), but, properly

speaking.' their functions are distinct. An irritant clause is directed

to irritating and avoiding a right granted in contravention of a prohibi-

tion : a resolutive clause is that by which the right of the contravener

himself is forfeited and resolved (Ersk. iii. S. 2n
; licll, Frin. 1731 ; IMcnzies,

roniri/. 731, 735; see Hq)himi, 1758, Mor. 15507; affd. '1 Tat. 17). In

practice, questions as to such clauses are almost entirely confined to

cases of entails, and in this connection the law is treated elsewhere. See

Entail.

At common law a ])arty may contract on what conditions he pleases, or

a man may dispone his property on wliat conditions he thinks fit, and such

conditions, so far as not contrary to law, are good in a question with the

other party to the contract, or the grantee and his representatives. But

the case stands differently in ([uestions witli third parties or creditors. So

long as the property in the subject of the contract or the disposition is not

taken out of tlie former proprietor, in other words, if the conditions be

conditions suspensive of the passing of tlie property, no difficulty arises.

Wliere, however, the right of property is once transferred, no condition

resolutive of the right can, at common law, affect third parties or creditors

(Bell, rrin. ss. 109, 110; Stair, i. 14. 3; Bell, Com-, i. 258, correcting Ersk.

iiL 3. 11). Such a condition founds only a personal action ; it has no effect

as a real qualification of the subject (see Corlctt, 1872, 10 ]\I. 329). This

was the object aimed at by the introduction of irritant and resolutive

clauses. Tlius, in the case of a sale or disposition of ])roperty under a con-

dition or prohibition, say, against alienation, the prohibition not being, like

a condition in a feu-contract, a real condition of the grant, only creates a

personal obligation in the disponee, and the prohibition, being i)ersonal, lays

third ])arties under no disqualification to acquire. The addition of an

irritant clause adds nothing; for, every fiar having at common law full

power of disposal, the right of a third i)arty is unimpeachable while his

author's right stands. Nor does the addition of a resolutive clause improve

matters. For such a clause assumes that the contravener had a good title,

and, if so, the deed granted by him was valid, and the forfeiture can only

affect any right still remaining in liim. Tlie result, accordingly, is tliat an

attempt to confer a real quality upon conditions by the adjection of irritant

and resolutive clau.ses must be unsuccessful; except in the case of entails,

under the authority of a statute (see lirodic's Staii-, p. 264, whore the whole

matter is fully treated).

In the case of feudal contracts constituting the relation of superior

ami vassal, the adjection of irritant and resolutive clauses was formerly

thought to give force to conditions as in a ([uestinn with singular successors.

This notion, how(!ver, has long been decided to he erroneous {7\(ilors of
Ahrrdnn, 1S:;7, 2S. c^ M'L. 009; ISK), 1 Itob. App. 290). Conditions in

feudal grants Uike nothing in aid from such clauses, so far as their effect

against singular successors is concerned, if the coudit ion he ]iroi)eily made
a real burdcMi, such clauses aic not re(iuii'(!d to make it good against

singular Hucces.sors ; if, on the otluir hand, the condition remains ])ersonal,

the a<lje(;tion of irritant and resolutive cdauses will confci no real (juality

(see TailorH of Aberdeen, I Hob. A]ip. ]>. .'»2()). They may, however,

afford an additional and )»oweiful rc/medy lo a superior seeking to enforce

a condition which has been made real (Ld. Jiroi';//ifini, 2 S. & M'L.
]k(')(',H\ see I Uoi). Apj.. pj). /.1 5, 320; Co/quhoim, IHOl, 5 M. 773). See
ilClUTANCIEH.



ISSUES 75

Ish and Entry.—The right of free isli and entry is usually

expressly cdurcrred by a teu-cliarter {cum libe.ro c.cltii ct introitu). It imports

a right to all ways and passages, in so far as they may be necessary, to kirk

or market through the adjacent grounds of the granter, who is by the clause

laid under tiiat burden, lint tlie rigid., it' not expressed, is always implied

;

and thou'di the urouml throuirh wliich the vassal must necessarily pass

shouhl belong to another, and though it should not be subjected to any

conventional servitude, the vassal is entitled to free ish and entry, because

without it property would be useless. The right to claim from, and the

duty to afford lo, ins lu-ighbour all necessary ways and passages arises from

the rights and obligations essential to property. The right must be exercised

in the manner least burdensome to the conterminous proprietor, and does

not imply a right to a road by the nearest line, nor will it be extended to

all convenient passages.

If the deed is silent on the subject, the grant implies the use of an actual

passage as it stood at the time of the conveyance. " When a man sells a

portion of his ground which has an access through tlie other portion which

he reserves, there is an implied grant of that access. That is the principle

of Cochrane v. Eivart (4 Macq. 117) antl a number of other decisions, and it

is consistent with equity and legal principle. Nothing is better settled than

that the conveyance of a piece of ground implies a right of access to it. No
one can possess a piece of ground without a right of ish and entry ;

and the

way that is to be obtained, if the conveyance is silent, is just the existing

way" {Walton Brothers, 1876, 3 E. per Ld. Pres. Inglis at p. 11:53; see also

Ferrier, 1832, 10 S. 317; Crawford, 1874, 2 K. 20; MLaren, 1878, 5 R.

1042 ; Union Heritable Security Co., 1886, 13 1(. 670 ; Cullens, 1895, 23 R
209). It was held in a recent case that a proprietor was not entitled to

diminish the width of a close in a burgh, where the owner of an adjacent

house with a grant of access through the close objected {Grigor, 18116, 24

R. 86).—[See Stair, ii. 7-10 ; Ersk. ii. 6-9 ; Eankine, Land Ownership, oil,

396.]

" Issue."—The term issue has no technical meaning in the Scots

law of succession {Young's Trs., 1883, 10 R. 1165). It has been laid down
that a destination to a person's issue in the ordinary case includes not

children only, but direct descendants of every degree j^er stirpes {Turner's

Trs., 1897, 24 R. 619).

Issues.—Issue, as a technical term in civil i)rocess, means a question

of fact submitted to a jury. At one time proof might be taken on issues

of consent before a judge (13 & 14 Vict. c. 36, s. 46), but this procedure is

obsolete, and the cases in which issues fall to be adjusted are now confined

to those which are appropriated to jury trial. These are principally actions

of damages, actions for nuisance, and actions of reduction (6 Geo. iv. c.

120, s. 28 ; and see JuiiY TiiiAL). Even in these cases, however, which go

before a jury, issues may be dispensed with of consent, and the matter tried

on the record. When that course is taken, the record is not shown to the

jury, but the points are stated by the respective counsel, under the direc-

tion of the judge {Brannan, 1884, 12 R. 61).

Interlocutor ordering Issues.—When a case is to be tried upon issues, an
interlocutor is pronounced by the Lord Ordinary at the closing of the

record, where the case is in the Outer House, assigning a day not later than
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eight days thereafter for the atljustment. The parties must lodge the issues

respectively proposed by them two days before the day so lixed (A. of S.,

10 ^larch ISTO, s. 1 (5)). Where the case comes into Court by way of an

appeal to the Inner House, a similar order is made on the appeal appearing d

in the single bills, or, it may be, after a summar roll discussion, if issues I

have not previously been ordered. The Act of Sederunt is ilirectory rather
"

than peremptory. Where a Tuesday was assigned for the adjustment,

issues were held to be lodged timeously on the Monday, as the office was

shut on the Saturdav, and the party should not be required to lodge them

as early as tlie Friday {JfA/jnur, 189:., 3 S. L. T. 232).

Approval of Issi'cs.—The issues lodged are subject to objection by the

opposite party, and to alteration by the party lodging them. If the Court

sustains a motion for the disapproval of issues altogether, then the action

may be dismissed, or the defences repelled wholly or in part, as the case

may be. If tlie Court is prepared to allow an issue, it holds the issue,

proposed or amended, as adjusted and settled, and appoints the same to be

the issue for the trial of the cause. The Court may alter a proposed issue

as it sees fit, as it is responsible for the form of the issue. An interlocutor

ordering issues is not one allowing proof, and cannot therefore be reclaimed

against without leave {Krnncdy, 1890, 17 R. lOoO).

An interlocutor approving of issues, if not reclaimed against, is final

;

and on a case coming into the Inner House by notice being given for the

sittings, it is incompetent to move an amendment inconsistent with that

interlocutor. Accordingly, motions by defenders to add a plea of incom-

petency, on account of accumulation of defenders and separate matters in

one action, and for separation of trials, were refused {Arthur, 1895, 22

E. 417). Amendment of the issue may, however, be made at any time,

even in the course of the trial, under 31 & 32 Vict, c, 100, s. 29, for the

purpose of determining the real question in controversy between the

parties (M^Garviy, 1893, 1 S. L. T. 303 ; M'Kcand, 1896, 3 S. L. T. 502).

This amendment is subject to the same rules as amendment of the record.

VaryiiKj Issue—Reclaimimj.—Where issues have been adjusted in the

Outer House, and either party, if he has not moved for the fixing of a day

for the trial {Cravi, 1871, 9 M. 715; Croachcr, 1889, 16 E. 774), is dis-

satisfied with tiieir terms, he may, witliin six days of the date of the Lord

Ordinarv's interlocutor, make a motion in the Inner House to vary their

terms (31 & 32 Vict. c. 100, s. 28; A. of S., 14 October 1808, s. 6). liut

if a party objects to an issue ])eing allowed at all, or complains of an issue

having been disallowed, he must raise tlie matter by way of a reclaiming

note, subject to the same conditions (Mason, 1877, 4 E. 513), and not by a

motion to vary (Bur/is, 1896, 23 E. 507). On the other hand, when the

oltject is merely to vary an issue, a reclaiming note is incompetent

(MiirArthur, 1871, 8 S. L. E. 499). liut proposing an issue on a different

ground of action is not varying, and a reclaiming note is required (Burns,

snjrra).

L<Kl<i'niii Copirs.—IJefore tlie trial, eighteen copies of tlie issue, now
alwjiys printeil, although the case may Ik- in the Outer House, are lodged

for tlic u.se of th(i jury. Six coiiies of tlie record must also be lodged, it is

said, for the same jmrpose, but the jury are not allowed to see the record.

Pursuer in an Issue.—The ] tarty who takes an issue is the pursuer in

that isHuo and loads in thf ]»rooi', whether ho bo the ]>ursner in the action or

tu,l {Manti,u;/ui/, 1831, 9 S. .•'.•)2
: Dickson on Krul, iin,'lA rt sr,j.\ A. of S.,

29 Nov. 1825, h. 11). Tlius where th(! issue was wiiether tlic pursuers had
homologated and HC(|uieHced in .i decree, of which they sought reduction,
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the defender in the action was pursuer in the issue and led in ilie ijroof.
In the issue the pursuci' of the action was called "defender," and vice vrrm
(Gurries, 1834, 12 S. 568) ; and in a more recent case the heading was altered
from " Issues in the cause in which A. B. is irursucr" to " Issues in which
A. B. is pursuer" {nonJoii, 1886, 14 K. 75; see also issue in Paterson, 189o,
20 R '570, 374). In the case of a defender in an action taking a counter
issue, the defender is the pursuer hi the counter issue, liut the desi<niations
of the parties remain the same as in the action (Po//v7/, 1896, 23 E. 534).
When hoth parties are allowed issues, the Court decides which party shall
stand as pursuer at the trial (A. of S., 29 Nov. 1825, s. 12).

Proof nad<r Issue.—Proof under the issue, even although it is in general
terms, is regulated by the record, as a party is never allowed to make a
case dilfering from that of which he has given notice {Fairley 1855 18 D 78 •

Kerr, 1858, 21 D. 169: Huutrr, 1894, 21 E. 850). But the approval of a
general issue does not necessarily imply that proof will be allowed of all tlie
averments on record. Where an issue of " illegally and u-romjfully detained

"

in an asylum was allowed, the pursuer was not permitted to prove violations
of the Statute in tlie treatment received there (Mackintosh, 1865 2 M 389
1261, 2 Pater. App. 1292). '

' ''

Issue, General.—Tlie form of an issue in modern practice is, in most cases,
very simple, since it puts a general question (Ireland, 1882, 10 Pt. 53;
Fairleys, 1855, 28 Sc. Jur. 22). In the older practice an issue was iimcli
longer, and often involved a great many statements of admissions and par-
ticular f[uestions which are now omitted. Styles taken from the older cases,
therefore, are not to be relied on in present practice, and are indeed, as a
rule, to be avoided. Admissions are now usually dispensed with, or, if

necessary, are made with reference to a schedule.

The question in dispute between the parties is the proper subject of an
issue, and that should be stated particularly as to time and place, and
generally as to the other facts.

In addition to the shortening of issues by generalisation, practice has
also simplified them by abandoning to a great extent counter issues. Counter
issues of contributory neghgeiice, privilege, and the like, which were some-
times taken, are now unknown, and would be held to be incompetent. A
counter issue is, of course, out of place where the defence consists simply of
a denial of the facts relied on by the pursuer. If on the proof the issue is
not proved, the case fails, and if it is proved, the defender has no further
answer. But where a defender would have a good defence although the
pursuer succeeded in proving his issue, that is the proper occasion fortakincr
a counter issue.

°

The number of kinds of issues now in use has also decreased, since from
the time when proof Ijefore a Lord Ordinary was introduced, there has been
a growing disinclination to go before a jury, except in actions of dama<^es
and in certain actions of reduction (see Jury Trial).

'^

Where parlicular Issue //rrr.s.-^rtr//.—Particular issues are allowed in two
classes of cases : (1) where a pursuer puts his case on some special averment,
and (2) where the defender rests his defence on a ground not directly raised
by the pursuer. An example of the first class is found in a case where
pursuer, liaving put liis case on record upon employment by the defender, was
held bound to put in issue " while in the employment oV (Gonroi/ l'89'>

3 S. L. T. 33 ;
but see M'Sorley, 1893, 20 R. 722). In another case a juir-

suer, who said that he was in a railway station " for the purpose of meetim'
a passenger," was required to put that in issue [Wilson, 1873, 1 R 172)!
Where also liability was souglit to be estal)lished upon an unusual and



78 ISSUES

novel conjunction of cii'cumstauces, the oixlinary bare form of issue was

departed from, and a very precise and full issue adjusted (Scott's Trs.,

1889, 17 K. 32). In some cases falling under the second description the

defender may obtain a counter issue, as where he pleads Veritas, and in some

he will be able to get in his proof without a counter issue, as where he pleads

contributory negligence, or privilege, but certain cases remain where he can

insist upon having the pursuer's issue framed so as to raise his defence.

Thus the words " travelling as a passenger " were inserted in an issue, to

raise the defence pleaded by a railway company that pursuer was travelling

unlawfully and without a ticket {liamilton, 1857, 18 1). 9<)9 ; Littir, 187f,

15 S. L. K. 12); and where it was pleaded that pursuer was not lawfully on

certain premises the issue bore " while engaged in laying a line of rails " on

defenders' premises (Scoiillars, 1868, G M. 1128).

The negligent exercise of statutory powers, to the injury of a neighbour's

premises, has also been accorded a special issue ;
the object being to keep the

point before the jury, that the mere fact that the defenders conducted

operations which resulted in damage is not in itself a ground of liability.

The issue, therefore, asked

—

TVlietlier , the defenders, carried on operations for the construction of

a sewer in an unskilful and negligent manner, in consequence of which

the pursuer's property was injured ?

(M'Bride, 1894. 21 E. G20).

Actions of Damages.—All issues in these cases contain the words "to the

loss, injury, and damage of " the pursuer. The (question sent to the jury,

therefore, is not only that of loss or damage and the amount thereof, but

also tliat of legal lial)ility, or tlie invasion of a legal right of the pursuer

(Buncan, 1839, G CI. & Fin. 894).

Schedule of Damofjes.— This is a statement of the amount claimed,

which comes at the end of the issue. It must be the same as tlie amount
in the original, or restricted, conclusion of the summons. In most cases it

is a random sum, and the jury may find it or any smaller sum to be due.

The jury may not, however, find a larger sum, as in Scotland at no time can

the pleadings be amended so as to enlarge the conclusions (C. of S. Act,

1868, s. 29), although in England there appears to be such a power, even

after a verdict is returned {The Dictator, 1892, P. 65).

Where there is more than one issue, it may be necessary to have a

schedule of damages for each, or one schedule may do for all. When the

conclusion is for a lump sum on one or similar grounds of action, as in the

case of dillerent issues of slander founded on the same letter, it is the

practice to ]»ut tliat sum in a scliedulc a])])onded to the last issue, and not

to sjtlit it up under tliu dillerent i.ssues. 'J'he jury may then award the

whoh; sum mider any one issue {Falconer, 189:'), 20 R. 7G5). But where
the acts comi»lained of are dillerent, as in the case of information of an
alleged crime to the ])olice,and rei)etition of the charge to bystandei'S after-

wards, the ])ro])er c(jurse is to have separate conclusions and separate

scliedules of damages {Bout/las, 1893, 20 li. 793). On the otiier hand, there

may be two Hchedules of damages to oiu3 issue. This occurs in an action

raised by a workman agiiinst his cm])loy('i' l>oth at connnon law and the

Kiiiplovcrs Liabilitv Act of I.SSO, in wliich case the alternative sums sued
for arciioth sc,he<lu'led(^'f>^'r//V', 1.S94, 22 K. 1; M'Soriei/, 1S9:;, 20 It. 722).

Where there is a relevant wise under the Act anil a donblful one at com-
mon law, both sums may be put in (he schedule ( Ih mlirsim, I.S92, 19 R.

954). Where the sum claimed is made up of sej>arate items, as damage to
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different crops and pcarts of a farm thrungh Hooding, the separate items
may be stated in the schedule {Hill, 1856, 18 D. 722).

PluraUty of Parties.—Where there is more tlian one pursuer in an action
of damages, each must take a separate issue. This is obviously necessary
in slander actions, where one might succeed while another niight fail in
showing that the words complained of were "of and coiu^erninf' " him
{Mitchell, 1894, 21 K 367; Harkcs, 1862, 24 D. 701). In an action for
personal injury, where the ground of action is the same, and lial)ility, if

established, would be establislicd for all, the same result is attained l)y taki'nw
one issue with separate schedules of damages. If the pursuers are not relatetf,

separate sums will of course be concluded for, but if, as in the ordinary case
under the Employers Liability Act, members of a family are suing on
account of the death of a parent, a lump sum may be concluded foi^and
may be split up in the schedule, or a lumi) sum may be scheduled and
the jury may apportion it in their award. When there is only apparent
and not real plurality of pursuers, as in the case of the sole partner of a firm
and the firm, since the partner will be able to recoyer under one issue any
damages which may be due, two issues will not be allowed (Smith 1882
10 R 291).

Where several defenders are called as having conspired to do a certain
act, or as having been concerned in the commission of an act involvino-
fraud or moral delinquency {Fahnn; 1894, 21 E. H. L. 39, 42), one issue
should be taken against all {JrCosh, 1832, 10 S. 579). When it 'is a ques-
tion whether there is joint liability or whether one is liable and the other
not, the course now followed is not to allow a general issue against " the
defenders" and then separate issues against each (as w^as done in JVorth
British Eaihray, 1865, 3 M. 340, 346), but to allow one issue upon which a
verdict of joint fault or of fault against one or other of the defenders may
be returned. In the case of an action of damages for personal injury, the issue
approved of ran

:
" Whether on or about andnear thepursiier

n-as injured through the fault of the defenders, or one or other and u-Jiieh of
them, to the loss, etc ?

" {Caughic, 1897, 35 S. L. R 3 ; Rattray, 1866, 4 M. 499).
In another case, where one defender w\as alleged to have concurred in a
slander uttered by the other, the issue ran :

" Whether the defenders A. B. and
C. D., or either of them and vhieh, did fcdsely, etc. ?" {Jack, 1891, 19 R 1).
It should be pointed out, however, that the i^ractice has not been uniform,
and that in cases where only one defender could be found liable {London
etc., 1867, 4 S. L. E. 167 (contract) ; Cooper, 1893, 1 S. L. T. 56 {culpa)),
and where both or either might be found liable, two issues have been
idhwed {PaJcers, 1889, 27 S. L. R 230 ; Palmer, 1893, 20 R. 275). Separate
issues were also allowed, according to a practice declared to be " quite
settled," in an action against an agent and his client for wrongful use of
diligence, and the full amount of damages concluded for w^as inserted in
each schedule {Smith, 1882, 10 R 291,299, 302; Ptglis, 1861, 23 D. 1240).

Forms of Issues.

Negligenee.—Persoiml injury to stranger {Messer, 1897, 35 S. L. E. 42)—
"Whether on or about the 3rd day of January 1897 tlie pursuer wa.s injured in liis

person (or if claim by a relative— tlie pursuer^ son, or father, or as the case'nla^• be, was
killed), while within the Leith Docks {or at or near Craniond Brig, or as the case niav l)e),
through the fault of the defenders, to the loss, injury, and damage of the pursuer ?'

Damages laid at £ .

The expression "fault of the defender" includes the fault of "those for
whom he is responsible," and it is unnecessary to put that in the issue.
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Master and servaul

—

Whether, uii or about Gth December 1892, the pursuer, while employed at the

(lefeuder'.s works at Newton {or at or near some phice, as tlie case may l)e), was

iujuretl, etc. ?

Damages laid at £

If there is also a claim under the Employers Liability Act, there is

added

—

Or under the Employers Liability Act, 1880, £

It is unnecessary, for the purpose of the claim under the Statute, to

take another issue in which employment ]>y the defender is put {M'Sorhy,

1S93. 20 K. 722; (nnuHr, 1894, 22 11. i). But if an action is raised under

the Employers Liability Act alone, then the record must be framed upon

employment by the defenders, and consequently the words ichile in the

f„iploi/)iu'nt of the (hfcndcrs will have to go in the issue {Convoy, 1895,

3 S. L. T. 34).

In cases such as the al»ove it is not usual io pvit in issue what was the

agent of the injury,—in Me^sers case it was the fall of a staging, and in

fpSorhys of a red-hot piece of steel,—but in some cases it has been con-

sidered necessary to connect the defenders with the agent of the injury

where it has not been the property of the defenders. Thus in a case against

a railway company the issue was {Gray, 1890, 18 E. 76)

—

Whether [(/((^e <ind flare], the pursuer was bitten by a dog which had l>een placed

in the defenders' custody for transit from Kelso to Perth, or elsewhere, through the fault,

etc. ?

In a similar case, where an infuriated l)ullock had escaped from the

defender's auction mart, the issue bore :
"

. . . hy a hallock, the property or

in the lairful possefision of the defnider" {Broirn, 1895, unreported).

Wronyfid Invasion of lliyhts of rerson and Fvopniy.—Where the

ju-imary ([uestion for the jury was whether a landlord committed a trespass

by invading his tenant's lands before the expiry of his lease, the following

was adjusted {Gibson, 1894, 21 E. 441 )~

Whether, on or shortly before 12th May 1893, the di'fender wrongfully jilared a

quantity of bags of manure, furnished with a tarpaiilin covering, on the ground then in

the occupation of the pursuer, under lease between him and the defender of the farm of

Airds, in the j.arish of Crossmichael ; and whether, on or about the said day, the pur.suer

wa.s injured in his person through liis liorse taking fright at the said bags or tarpaulin,

to liis I0.S.S, etc. ?

Case by tenant against landlord for damage from excessive stock of

game {JJroiultcood, 1855, 17 D. 1139)—
Whi-tlier in 18r)l ihe defender wrongfully ])rescrved, and had in fxccssivi' (piaiitities

u])on the Kiid farm, ;^ame of various kimls, whereby the ( rojis of the suil year in the

hchediile liereunto annexed, ur jtart of tli<- said crops, were destroyed or injured, to the

luKH, etc. ?

Where pursuer was seeking damages for the death of his cliihl, who,

while HiilVering from an infectious (hsorder, had been removed, while uniit

to Ije removed, by tin; defenders to tbeir hos))ital without a warrant, which

was necessary un«h;r 800. 42 of I licrnMic llciltii (Scothind) Act 1807, the

issue ran (Mifrhll, 1893, 20 K. 253)—

Wlietlier , defemh-rs, wrongfully nuniv.d I'. !>., the pursuer'

dccea-'icd, from the purauer'a dwelling-house in Torry, to liis loss, vir.'i

» son, MnW



ISSUES 81

An issue of assault asks simply " ]Vhcthcr 2^^'-'''^'^^'^''' ^^'^^ assault the

defender, etc. V Contiiiing in asylum should be characterised as ilJifjallu

and urongfnlhj {Macintosh, 18G5, 2 M. 389, 12G1, Tat. 1292; see "also

M'Cosh, 1832, 10 S. 579).

Aj^prch minion.—Case in whicli the question was raised of tlie lial^ility of

an em})loyer for the act of his servant in pretended exercise of the powers

conferred by the Merchant Shipping Amendment Act, 18G2 (Lundie, 1894,

21 R 1085)—

Wlu'tlior, on or aljout 10th August 1893, on board defender's steamer Chevalier, at

Fort "William, /. /. L., an ollicer in the pervice of the defender, acting within the scope of

liis authority, wrongfully and illegally caused the pursuer to be apprehended and taken

iu custody to the police olhce at Fort AYilliam, to the loss, etc. ?

Case in which defender instructed apprehension of person without

accusing him of any crime {Fcffcrs, 189-4, 22 E. 84)

—

"Whether, on or about 4th June 1874, the defender wrongfully ordered Constable

Briggs, police constable, Colinsburgh, to apprehend the pursuer, and whether Constable

Pattison, acting on that order, apprehended the pursuer, to the loss, etc. 1

The considerations requiring an averment of malice and want of prob-

able cause belong to the question of relevancy rather titan that of issues

(see Malicious Peosecution and Civil Pkocess, Abuse of), but where they

are necessary in order to make the action relevant, they must also be put in

issue. That is to say, if privilege appears on the pursuer's own statements,

the appropriate words rebutting privilege must be put in issue ; if it does

not so appear, it must be dealt with when it emerges at the trial {Milne,

1892, 20 Pt. 95 ; Beid, 1892, 19 E. 775). The pursuer may then prove

malice and want of probable cause if he has averred them on record, but

not otherwise {Lir/mm, 20 E. 771). If the pursuer's record discloses

privilege, and he has no averment of malice, or if, where want of probable

cause is necessary, it shows that there is probable cause, he will not be

allowed an issue at all {Bruce, 1892, 19 E. 482 ; Craig, 1876, 3 E. 441). A
pursuer does not require malice or want of probable cause in issue merely

because he has averred them on record. These expressions, when not

requisite to the relevancy of an action, are held to have been inserted ob

majorem caufclam in the matter of pleading, and are not held to be part

of the pursuer's case. Case against police constables {Young, 1891, 18 E.

830)—

"Whether, on or al>out 5th Novemljer 1890, the said /. M. and .1/. M. maliciously and
without probable cause apprehended the pursuer at or near the house of her mother at

31 Willowbank Crescent in Glasgow, and conveyed her to the Cranstonhill Police Olfice

in Glasgow, to the loss, etc. ?

Information of crime given to the police {Douglas, 1893, 20 E. 794)

—

"\\niether \<late and 2jlacc] the defender maliciously and without probable cause,

caused the pursuer to be ai^prehended on a charge of theft, and thereafter to be searched
by a police olficer at Millport, to the loss, etc. ?

The same res gesicc may not be made the foundation of two issues. It

was held incompetent to take one issue upon wrongful apprehension of

l>ursuer as in mcditationc fngce, and another upon wrongful incarceration

following thereon {M'Meclcin, 1881, 8 E. 587), and the same would a}»ply to

criminal proceedings.

S. E.—VOL. VII. 6
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i)/7/^r«rr.-Sequestration (Kinnas, 1882, 9 E. G08 ;
Beaumont, 1895,

2 S. L. T. 454)—

Whether \daie] the defender wrongfully {or maliciously and withont prolmble cause)

applied for, i.rocured, and maintained sequestration ol the estates of J. cl // .
A, to

their loss, etc. ?

Cessio (Smith, 1882, 10 R 291)—

Whether \<hlte^ the defender wrongfully presented, or caused to be presented, in the

SherilVcomt of at a petition praying that the pursuer the

Uid A B be decerned to execute a disposition omnium honorum for behoof ot Ins

creditu'rs, and having obtained the Sheriirs warrant thereon, published, or caused o be

published, a notice of said petition in the Edinhurgh Gazette, to the pursuer s loss, etc. ?

Case of wron^rful diarge and service of notice of cessio directed against

the agent of the creditor {M-llvhhic, 1891, 18 R 470) ran—

Whether in the Sheriff Court , the defender ,
having obtained

decree against pursuer for , did wrongfully charge him, or cause him to be

charged, on said decree, and [date-] did wrongfully serve notice of cessio on him, etc. ?

Landlord's Sequestration.-The form is :
" Whether ^ ,

i^^^^
^W^^'fl'

vronqfiiUy sequestrated the cffeets of the pursuer, ete. ? "
( Jl atson, 18 / 8 5 h

843
•'

see also as to oi)pression of sequestration legally obtained 3rLeoil,

1829 7 S. 396 ; Gray, 1891, 19 E. 25.)

Arrestment {Gordon, 188G, 14 E. 75 ; MeiMe, 18G2, 24 D. 720)—

Whether [date] the defenders maliciously and without any probable cause {or wrong-

fully^ used or caused to be used against the pursuer an arrestment in the hands ot

A. [Li'jning him] for the sum of £ , less or more, and caused tbe same to be

continued until on or about , to the loss, etc. 1

Poinding.—The issue is in general terms :
" Whether defeneler vronr/fulli/

cavsedajwindinrj to he executed of effects Monginej to pursuer" adding anything

such as the issue of a warrant of sale,- or a sale, which may have followed

thereon (Inejlis, 1801. 23 D. 1240 ; Beattie, 1846, 8 D. 930).

Interdict (Kennedy, 1877, 5 E. 302; Fife, 1895, 23 E. 8, 10; Moir,lSo2,

lis. 32)—

Whether the defenders, by means of an interdict obtained by them against tbe

pur.=ufr, on or about [date] wrongfully ])ievented the ].ursuer from proceeuing with

building oj.erations then in the course of being executed by him on Ins premises, in or

near [}/lace], to his loss, etc. ?

Breach of Jf/reeuient to stop rrocccdimjs (Gihson, 1897, 24 E. 556;

Sturrock, 1890, 18 E. 109;

^Vh(;:her , dcfeiidfrR, wrongfully and in breach of their agreement witli

the i)ur.suers not to do so, took decree in absence against the pursuers in the

Court, to the loss, etc, ?

If (b-crcc is taken after laynicnt has heen made, tlic issue is: "Whether

, the drfnidrrs, v:ron(ffuUy and walieiously took a decree, etc. ? " (Bhind,

1893, 21* E. 275, 278.)

/{reach of Promise, and Seduction.—A |>insuer conijilaining of l)reach of

i.roiiiiso of man-iagc and seduction ia entitled to an issue on each head,

with relative schedules of damages {J'alon, 1857, 20 D. 258; Forbes, 1868,
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G M. 770). In llie case of breach of la-omise the issue runs {Cohin, 1890,
18 11 115)—

Wlietlier, ill or about the month of June 1870, llie drfL-inliT jirouiised to marry tlie

pursuer? and wlietlior the (k-fcnder M'rongl'ully tailed to imjilement liis said promise
ami eugagemcnf, to tlie loss, etc. ?

In the case of seduction following upon a distinct promise of marriage,

the pursuer may }»ut in issue whether, npon the faith of the ])romise, she
allowed the defender to seduce and have carnal intercourse with her; but
some pursuers liave l)een allowed to found upon a less distinct justification

for surrendering their persons {Oraij, 1878, 5 E. 971 ; Forbes, 18G8, 6 M.
770)—

"Whether, in the course of the peiiod Letween May 18GG and October 1877, the
defender courted the pursuer, and professed honourable intentions toAvards her? and
whether, by means of sucli courtship and professions, the defender seduced the jjursuer,

and prevailed ujion her to permit him to have carnal connection with her, to her
loss, etc. ?

A form of issue in an action of damages against a person connnitLing

adultery with pursuer's wife ran :
" Wlicthrr the defender did seduce and

commit adultery with , in the house [specified], and did main-
tain an adulterous eonnedion vith her [places specified] ? " {Glover, 185G,
18 D. 609; see also M'Bonald, 1885, 12 E. 1:327.)

JReduction of Deeds.—Total incapacity {Munro, 1874, 1 E. 522 ; Booney,

1895, 22 R 7Gi)—

Whether the [describe deed hu name, date, and No. of Processl is not the deed of the
said (alleged granter) ?

Informality of execution {Collie, 1891, 18 E. 419)

—

"Whether A. B. and C. D., the alleged witnesses to the said [deeii], or either of them,
did not see the said A'. Y. subscribe the same, and did not hear him acknowledi^e his
subscription ?

Facility and Circumvention.—An issue of " undtie influence " will not l)e

allowed {liooney, 1895, 22 E. 761 ; M'Ccdlum, 1894, 21 E. 824)—

"Whether, on or about , the said A. B. was weak and facile in mind, and
ea.sily imposed upon ; and whether the defender, C. D., takin^,' advaiitage of his said
weakness and facility, did by fraud or circumvention impetrate from him the said [deed],

to the lesion of the said A. B. ?

Fraud {M'Laurin, 1875, 3 E. 265; Thorns, 1865, 4 M. 252, 256; but see
more particular issue adjusted in Collie, 1891, 18 E. 419)

—

Whether the pursuer was induced to grant the said deed by fraudulent misrepresenta-
tion {or fraudulent concealment) practised by "

?

Essential Error {Stcivart, 1890, 17 E. H. L. 25)—

Whether in granting the said letter {or other writ), the pursuer {or said deceased or
other.?) was under essential error as to its in:port and ettect, induced by the said P. G. ?

Force and Fear {Gelot, 1870, 8 M. G49, 651)—

Whether the bill of exchange [No. of Procefss] was obtained by A. B. [designed] from
the said C. D. by force and fear, without his having received any value therefor ?
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Prescriptive Rujlits.—Righi-oi-wiiy {Fatcrson, 1893, 20 E. 371)—

\Vhetlier, for forty vear? and upAvanls, or for time immemorial prior to 1892, there has

been a public road or Vight-ol-way for carts, horses, cattle, and t'oot-]iassengers, or any

and which of them, leading from A., in tlie county of B., in a south-westerly direction

pai^t C. to !»., in said county, as shown and coloured red on the plan [No. of Process]

herewith produced, and marked thereon with the letters A'. Y. Z. 1

A prescriptive right to servitude-of-way in the same case was put in

issue

—

Whether for [time] the pursuers in the issues, as proprietors of [?(nif7s], and their pre-

decessors and authors in said lands, have, hy themselves and their tenants, servants, and

occupants, possessed a road for carting, etc. ?

A prescriptive right to property is put in issue (Mnshd, 1856, 18 D. 322)
" Whether the jmrsuers for the prescriptive 2'>criod possessed as their property

the lands described, etc ?
"

Nuisance {Cooper, 1863, 2 M. 110, 1 :\L 407)—

Whether during the years , or part thereof, there were thrown off from

the defenders' works near A'., smoke, dust, and gaseous discharges, by which the pursuers'

house and grounds at 1'. were deteriorated, and the comfort of their occupation impaired,

to the nuisance of the pursuers, and to their loss, etc. ?

It was held competent under this issue to return a verdict for damages

caused by smoke alone, if dust and gas were also discharged (2 M. 117).

The questions of the character of the locality, and of the pursuer having

come to the nuisance {Cooper, 1 M. 502), and also whether the nuisance

has been legalised by prescription, may be tried without a counter issue. An
issue of nuisance by pollution of a river was granted in the general terms

:

" Whether , defenders, did, hi/ dischargiwi refuse or impure v:atcr at

or near their milh, pollute the ivater of the stream ?" {Dulcc of Buccleuch, 1866,

4 M. 475, 481).

Slander.—An example of an issue of spoken slander in its simplest form

is(^'«V7, 1892, 19 l\. 775)—

Whether, on or about Uth October 1891, in the house 42 Street, ,

occupied by .S. -)/., the defender falsely and caluniniously stated to the said S. M. (or in

the presence and hearing of W. E., F. L., or one or more of them) that the pursuer had

poisoned his wife, Mrs. A. M., or used words of like import and effect, to the loss, injury,

and damage of the pursuer 1

Damages laid at £

Tbe time when, jilace where, and persons to wliom the slander was

uttered must all g<j in issue, and must be specifically stated {Broomjirld,

G M. 992). Tbe issue may bear " stated to tlio pursuer," if only he was

present (J/'Aa/y, 1883, 10 K. 537). As to tlie degrees of latitude allowed,

sec Cooper on Drfamation, p. 212. "When the slander has been uttered in

writing, the person to whom it has l)een sent must be stated. If it has been

published in a ncwsjtaper, however, the fact of ])ul)lication merely is put

in issue {Sndun, 1890, 17 W. OSO, IS If. nf L. 20; Codfrey, 1890, 17 K.

1108).

\Vljcn the words complained of require an innuendo, there follows in

the issue aft^r tbe words comitlained of, " mcaninfi tlierchij that the pursuer"

was or liad done somctliing as innucndoed {Tnr/rani, 1893, 20 K. 771). If,

however, tbe statement comphiinod of is lengthy, it is usually set forth in

u schedule, and the issue asks " Whether (or, it being admitted that) pursuer

said {or wrotr or puhli.shcd) the vords in thr schedule!" and then proceeds,

"and. u-hrtJur said words (or httrrn, He.) fahily and calumniously mrant,

etc.V {Crabbc, 1895, 22 It. 860, 866). It is tilso usual, wliere a lengthy
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statement is scheduled, to put in " Whether said statement is in ichole or

m ^;a?'^ of and concernim/ the 2^"^'si(er, and falsely" etc. (Crahbe, siq)ra;

Knarston, 1894, 2 8. L. T. 311; Miirdison, 189G, 23 R 4G7). The words

"of and conccrnimj" should also go in whenever the language complained

of is not of necessity applicable only to the pursuer.

Tlie words npon which an innuendo is based must l^e put in tlie issue

as well as in the record {Strphm, 18G5, 3 M. 571 ; Milne, 1892, 20 \l. 95).

Although only part of an article or letter is comijlained of and iiniuendoed,

the defender is entitled to have the whole article set before the jury, so

that they may judge of its tenor as a whole {Powell, 1890,23 R 534;

Burns, 189G, 23' R 507; Cralhc, 1895, 22 R 8G0). When the words

have been used in a language other than English, it is not now tlie practice

to insert them in the original, but to set them forth in a translation

{Anderson, 1891, 18 K. 4G7).

The innuendo put in issue must appear, in substance at least, on the

record {Moore, 1893, 20 R 712; Camphell, 1882, 9 li. 4G7), except where an

innuendo, by focusing a lengthy statement, is practically a summary of

the language complained of {Wright, 1889, IG \\. 1004) ; and all the innu-

endoes intended to be founded on should appear in the issue {Scouller, 1852,

14 D. 920). Two innuendoes founded on the same statement may go in

one issue {Oliver, ld>^o, 3 S. L. T. 214); and alternative innuendoes, inde-

pendent of each other, have also been allowed {M'Cnlloch, 1850, 13 D. 334).

But two issues will not be allow^ed on the same res gestce, as, for instance,

for slander and malicious information given immediately after to the police

{Gray, 189G, 4 S. L. T. 53 ; MMecJcln, 1881, 8 K. 587) ; but a repetition of

the charge to members of the public after information given will found an

additional issue of slander {Dougleis, 1893, 20 E. 793).

"When a general charge, such as that of dishonesty, is made, and specific

instances in support of it are given, the person complaining of the general

charge may select the instances he puts in issue, and is not compelled to

insert them all, subject always, as pointed out, to inserting the whole article

in the schedule {Powell, 189G, 23 E. 534; Burns, 189G, 23 R 507).

False Statement inducing Piddle Hatred.—Where the defender was
alleged to have said that pursuer used language with reference to a section

of the community, which language would have rendered pursuer opprobrious

to that section, and the defender was further alleged to have said so with

the design of thus injuring the pursuer, and that a specified injury followed

in consequence, an issue was adjusted asking whether defender used the

words complained of, and " Whether the said statemoits are fcdsc, and were

made unth the design of exposiiuf, and did expose, the pursuer to public hatred

and contempt, to the loss, etc. ? " {Patcrson, 1893, 20 E. 744). It was subse-

quently remarked, however, that it was desirable to adhere to established

styles {MLcughlan, 1894, 22 R 38, 42), and an issue in that form has not

since been allowed {MLanghlan, sup)ra ; Waddell, 1894, 21 E. 883 ; Burns,

23 E. 507).

Hulding up to Public Hatred.—An issue has been allowed, tliough

rarely, in which the word " falsely " does not appear. The leading case

{MLaren, 185G, Glegg on Bejjaration, App. 497) is one in which a

parliamentary candidate had been attacked in a series of newspaper articles,

allegorical and sarcastic, and the issue was

—

Whether said articles, passages, and fictitious advertisements, or any parts thereof,
arc of and concerning the pursuer, and whether the pmsueris thereby cahiinniously
and injuriously held up to public hatred, contempt, and ridicule, to liis loss and
damage ?
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In a subsequent case (Cunninr/hain, 18GS, G M. 926) of a similar kind an

issue was allowed of holding up to " puUic ridicule and contanpt" without

" falsely " being inserted, but this ease has not been followed as a precedent,

''hatred" being considered essential {M'Lavjhlan, 1894, 22 E. 38, 42).

But an issue without "falsely" has been suggested in other cases {MacdonaJd,

2 June 181:3, F. C. ; Friend, 1855, 17 D. 548, 551 ; Macfarlane, 1887, 14 E.

870).

Cou7itcr Issue.—Exce\)t for the purpose of provnig r<'?-«^a5 in an action

of damages for slander, the counter issue has fallen into disuse. Con-

tributory negligence may always be proved without a counter issue;

privilege does not require one {iVriijht, 1889, IG E. 1004; Holehouse, 1853,

15 D. ^(>~o) : and, as has been seen above, certain defences to nuisance may
also be instructed without it. Any defence, also, which depends upon res

SuQcir Co., 3 S. L. II. 33 ; Ogilvy, 181G, 14 S. 729). In an action for

damages to crops by game a counter issue of miscropping was refused

for the same reason {Milne, 5 S. L. E. 2G8). A counter issue of

comjKn-satio iujuriarum is not allowed, because the defence is incompetent

(Bertram, 1885, 12 E. 798).

Veritas, however, in an action of damages for slander, can only be

proved by way of a counter issue (M'Neil, 1847, 10 I). 15; Torrance,

18G8, 7 ]M. 243; Crair/, Jachson, sujira). How near to proving Veritas a

defender may go, under cover of res gcstcc, or of showing ^provocation

or his state 'of information at the time (Jaclson, su2m(), it is difficult

to say (Henderson, 1895, 23 E. 25, 32). The case last cited, however,

has done much to remove the hardship under which defenders lay in

respect of having relevant proof of justiHcation or explanation refused

because it encroached on vcrita>i. In that case the pursuer obtained

an i.ssue whether the defender falsely or calumniously stated that a

clause in a deed had been added by the pursuer after execution, meaning

therel)y that the clause had been fraudulently interiiolated after execution.

The defender admitted that lie had made tlie statenuMit, stated that it was

true, and denied the innuendo. It was held competent to prove that the

clau.se was added after execution, since that was a fact relevant to the defence.

Had the evidence not been adndtted, the defender would have had no way
of establishing his defence, for tlic law assumed that his statement, being

defamatory, was false (Glche Su;/ar Co., 3 S. L. E. 33; Flctchr, 1885, 12 E.

G83, G85), and would not allow him an issue of Veritas on part of the

pursuer's issue only (Bertram, 1885, 12 E. 798).

Although the necessity for taking a counter issue has been somewhat

altered by Hnulersons case, the nature and fnrm of the issue have been left

untouched. It must be in such buni that an atlirniative answer asserts

the truth of the statement of which i)ursuer coniidains. For instance, if

pursuer has taken an issue whether defender stated that lie had poisoned

X. \ ., the counter issue would be

—

Or Whether [plare and dati] the defender poisnni'd ,V. Y.

A counter issue as to time and place (//'///'"///•, 1852, 15 I). '.M.'. ; /fmiter,

1894, 21 E. 850), and in its relation to tlu; record, is sulii.ct to the same

rules as an issue {nnukin, 1859, \) D. lO-bS).

A counter issue of ivnVa.s may be taken although the defender denies

having used tlie words complained of (Mn.;oii, 1851, 13> I '. KI 47).
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A counter issue should meet completely the issue against which it is

taken (Bertram, 1885, 12 R. 798 ; Jllilne, IHWA, 21 11. 155 ; Jfcndcrsou, 1805,
23 It. 25; Martiti, 1895, 2 S. L. T. 489). If the principal issue contains a
particular and specific charge or charges, the counter issue asks, as ahove,

if such was the fact {Poirdl, 189G, 23 R 534). If a general allegati(jn is

complained of, however, the counter issue may specify instances which will

instruct the truth of the general charge, or it may put the general charge
and leave the proof to be led to depend on the defender's record. The
second is the course now followed, and when the charge complained of

amounted to one of addiction to excessive drinking the counter issue was
(Iluntcr, 1894, 21 li. 850)—

Wlu'Llier the piusuer, from November 1881 downwards, was addicted to taking
strong drink to excess, and whether this was notorious among the pari^liioners and
congregation of Carsy bairn ?

As a counter issue containing particulars will, if affirmed, mean success for

the defender, the particulars must be sufficient to justify the libel {Burnet,

189G, 24 R 156 ; M'Cuhhing, 1894, 2 S. L. T. 253 ; Mitchell, 1893, 1 S. L. T.

146). When a general issue is granted, it will be for the jury to consider

whether a sufficient number of instances have been proved to sustain the

coimter issue, but a counter issue will not be allowed unless the record

contains a sufficient averment {Hunter, supra ; Hamilton, 1895, 3 S. L..

T. 15).

Where the principal issue contains an innuendo, the rule is tliat the

counter issue must meet the whole innuendo {Bertram, supra; British

Workman s Assurance Co., 1892, 4 S. L. T. 420; Blasqucz, 1889, 16 E.

893).

The rule that a counter issue must meet the principal issue does not

mean that in every case the counter issue must repeat the language of the

principal issue. Where the libel practically was that pursuer kept one of

the most squalid, dirty, and drunken hotels in Scotland, the defender was
allowed a counter issue whether there was an excessive amount of drinking

in the hotel, and wliether the hotel was, on the days of the defender's visit,

in a state of squalid untidiness and dirt {M'lvcr, 1873, 11 M. 777; Maclcod,

1891, 18 R 811 ; MKcrchar, 1892, 19 E. 383).

[Cooper on Defamation; Macfarlane and Cleghorn on Issues; Birnia

on Issv.cs?[

Iter, one of the recognised rural servitudes in Eoman law, is the
right of walking or using a pathway over ground belonging to another.

Iter is thus a lesser xVA\i than actus, the rii^ht to drive either a beast, or a
carnage. A special interdict {de itinere actuque jn-ivato) was available to

secure to the dominant pioprietor free passage over the burdened land, and
damages for interruption {D. 43. 19. 3. 3 ; Z>. 8. 5. 2. 3.). Though the

Eoman-law servitude iter corresponds gtmcrally to a right of footpath in

Scots law, the tripartite division of servitudes of way has never had iu

Scotland the same practical significance that the distinction between iter,

actus, and via had in Home.—[Stair ii. 7. 10; Ersk. ii. 9. 12; Eankine on
Landou-ncrship, 3rd ed., p. 393.] See Actus ; Via.
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Jails.—See rmsoxs.

Jeclge and Warrant.—In burghs-royal the Dean of Guild

Court has a cumniun-kuv jurisdiction to examine into the condition of

ruinous and su?iiected buildings, and, if necessary, to order them to be

taken down. Further, it has power to declare hy Jedgc and warrant that

the expense of repairing or taking down and rebuilding ruinous tene-

ments shall be a charge and real burden thereon. This procedure

is generally resorted to in cases where there is some defect in the titles,

or where there are several owners, or where the tenement is in the

hands of adjudgers or other real creditors. The person who obtains the

jedge and warrant in his favour will be entitled to possess the subjects

until he has reimbursed himself by his intromissions for the expense he

has properly incurred, but so soon as he is repaid, lie must relinquish the

possession and discharge the burden {Grajory, 19 July 17S8,F. C). AVliere

the subject is possessed by a creditor, adjudger, or otherwise, and the

person having right to the reversion or property either cannot be found or

takes no charge of the property, the possessor may apply to the Dean of

Guild for a decree declaring the cost of the repairs " a real and preferable

debt allecting the said tenement," and for a icarrant to possess the tenement
until the sums expended, with interest, be repaid. The extract decree is the

voucher of the debt, and the recording of it in the Dean of Guild's books is

held legal notice of the l)urden. Where the tenement is ruinous, and has

on that account been uninhabited for three years, a judicial procedure is

authorised by Statute (1663, c. 6), by w^hich the magistrates or Dean of

Guild may summon all concerned to repair or rebuild the house. On their

faihire to do so, the house or area may be valued and sold. If the persons

having right to tlie subjects are known, the price is paid to tliem ; if not, it

is deposited or consigned with the magistrates for the benefit of all having

interest, and tlie purchaser gets a title from the magistrates, which is

declared to be perfectly secure. If no one buys the area or ruinous tene-

ment, the magistrates may order the tenement to be rebuilt and sold, the

price being disposed of as before, and the purchaser getting a title from the

magistrates, which is indefeasible. On this Statute it has been held that

the magistrates are entitled, before consignation, to deduct from tlie price the

expenses of the valuation and sale as taxed by the Auditor of Court {Pollock,

1861, -IVj D. 555).

The procedure is as follows : Au application is presented to the Dean of

Guild at the instance of anyone having interest, setting forth the ruinous

state of the buildings in ([uestion, and craving the Court to ordain the

heritors to rebuihl, and, failing their doing so, to grant warrant to the

petitioner to do the work at their expense ; to lind and declare the

expense of the work and of the process, and the act and warrant, a real and
preferable burden and lien on the respective ]iarts of their property; to

authorise the ])('titioner to set and ]toss('ss tlie subjects, and uplift tlie rents

till he shall be fully paid ; ami to lind the defcntlers lialJe in the expense of

this process. On this jjetition a deliverance is given by the Dean of Guild
appointing all concerned to be summoned, an execution is returned by the
onicer, and a visit ajtpointeil. After the, visit, tlie answers to the ])eti-

tion, if any, arc considerctl by the judge ; and after tlie defenders have failed

to rebuild tlicir parts of tin; tenement, warrant is granted to the petitioner

to build according to the ])lans produce<l. On the comjih.'tion of the building

a petition is presenteil craving the Court to visit the work, cognosce the
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petitioner's accounts, declare him a real and preferable creditor for the

principal sum of £ , as also for the sum of £ .being tlie expenses of

process, and of the jedge and warrant to follow liereon, and to grant warrant

to him to possess the said subjects till payment. A remit will then be made
to visit the work, examine the accounts, and to report; and warrant will

thereafter be granted or refused, as the case may bo (see Jurid. Styles, 4th

ed., vol. i. p. 584).

Applications for jedge and warrant are now somewhat rare, as the pro-

cedure to accomplish the same object is now mostly provided either by
special Acts applicable to the larger burglis {e.g. The Kdinbuigh ^Municipal

and Police Acts, 1879 and 1882), or by the liurgh rolicc (Scotland) Act, 1892,

in the burghs to which it applies. Under the last-mentioned Act (which,

however, reserves the jurisdiction of Dean of Guild Courts existing at

the commencement of the Act), applications for the sale of ruinous

buildings fall to be made to the Sheriff, and may be at the instance of the

burgh prosecutor, the commissioners appointed under the Act, or their

surveyor or sanitary inspector, or at the instance of the owner or party

interested in any such houses, buildings, or areas. (For the statutory pro-

cedure regarding the valuation, sale, completion of purchaser's title, appor-

tionment of price, etc., see the Burgh Police (Scotland) Act, 1892, ss. 195-
200. For forms, etc., see Appendix to Irons, Laio and Procedure of tlie Dean
of Guild Court] cf. also Bankt. iv. 20. 2; Bell, Com. i. 784; Pankine on
Zandoivnership, 567.)

Jettison.—See Average; Adjustment; Marine Insurance.

Jews.—Several Statutes have been passed during the present reign

respecting the Jews, and most of the disabilities to which they were
formerly subjected in respect of their religious opinions have now been
removed. But a Jew (though an Englishman born) is still subject to

the following disqualifications, viz. that of being incompetent to fill

certain high offices in the State (from which Poman Catholics are also

excluded), and of being (like Roman Catholics) unable to present to any
ecclesiastical benefice, the right of appointment to which may belong to

any office in Her Majesty's gift which he may happen to fill (21 & 22 Vict.

c. 49, s. 4). In such cases the right of presentation, in case of a vacancy,
will devolve upon the Archbishop of Canterbury for the time being. A
Jew, however, provided he be the owner of an advowson in his own right,

may present to it (Stephen, Com. ii. p. 712). In regard to their disqualifi-

cation for the higher offices in the State, it is provided (21 & 22 Vict.

c. 49, s. 2) that " nothing herein contained shall extend, or be construed to

extend, to enable any person or persons professing the Jewish religion to

hold or exercise the office of guardians and justices of the United Kingdom,
or of Pegent of the United Kingdom, under whatever name, style, or title

such office may be constituted, or of Lord High Chancellor, Lord'lveeper, or
Lord Commissioner of the Great Seal of Great Britain or Ireland, or of the
office of Lord Lieutenant or Deputy or other Chief Governor or Governors
of Ireland, or Her jMajcstv's High Commissioner to the General Assembly
of the Church of Scotland."

By the Religious Opinions Relief Act (9 & 10 Vict. c. 59) many
Acts which imposed penalties and disabilities in respect of religious
opinions were repealed ; and it was further provided (s. 2) that in respect
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of their schools, places of worship, education, aiul charitable purposes, and
property held tliercwith, Jews should be subject to the same laws as

Protestant Dissenters.

Liberty of religious worship was secured to them by 18 & 19 Vict,

c. 86, s. 2 ; and by 29 & 30 Vict. c. 22 it was made unnecessary to make
and sub.scribe certain declarations as to qualification lor otlices and
employments in England imposed by 8 & 9 Vict. c. 52, entituled " an
Act for the relief of persons of the Jewish religion elected to municipal

olhces."

Prior to lSr)8 a Jew could not vote in the House of Commons except

under a ruinous penally. Put in that year an Act was passed (21 & 22

Vict. c. 49) enabling either House to dispense with the use of the words,

"On the true faith of a Chri.stian," by resolution in individual cases; and in

18G0 another Act (2:5 & 24 Vict. c. Go) gave power to eilher House to make
a standing order to the same eflect. ^Meantime, in 1858, a single form of

oath hail been prescribed (21 & 22 Vict. c. 48), instead of the three oaths of

allegiance, supremacy, and alijuration ; and finally, in 1866 (29 Vict. c. 19, ss.

1,4), the wonls which caused the difficulty were omitted from the statutory

fctrm required. Py tiie Oaths Act of 1888 (51 & 52 Vict. c. 46) it was pro-

videil that in all places and for all purposes where an oath is or shall be

recpiired by law, an aflirmation may be made.
It is provided by the Eactory aiul Workshop Act, 1878 (41 & 42 Vict.

c. 16, s. 21), that a child or young person or woman shall not, saving as in

tlie Act jjroN'ided, be employed on a Sunday in a factory or workshop. The
saving relates to Jewish factories and workshops, as to which it is pro-

vided (s. 51) that no penalty shall Ije incurred in respect of any work
done on Sunday in a workshop or factory by any person or woman pro-

fessing the Jewish religion, provided that tlie workshop or factory is in the

occupation of a person professing the Jewish religion, and is on Saturday
closed, and is not open for trafhc on Sunday. If all the children, young
persons, and women in the workshop or factory are of the Jewish religion,

a Jewisli employer may, by notice publicly fixed, give any two of tlie pul)lic

liolidavs fixed by ."38 & 39 Vict. c. 13, in lieu of Christmas Day and Good
Eriday (41 & 42 Vict. c. 16, s. 50).

Suljject to the provisions of the recent Statutes relating to marriages
ami jinjjiibited degrees, the matrimonial law for the Jews consists of their

own laws or usages. Mairinges amongst persons professing the Jewish
religion are expressly excepted fiom the operation of the Marriage Acts
(8ec'2G Geo. ir. c. 33, and 4 Geo. iv. c. 76). Py 6 & 7 Will. iv. c. 85, it is

enacted that all persims professing tiic Jewish icligion may continue to
contract and solemnise marriages aecoiding to tht-ir own usages ; and every
Kuch marriage is declared and confirmed good in law, ])rovided tliat the
parties l)<»th i)rofe,-8 the Jewish rehgion, and that due notice sliall liave

been given, and the certificate for the marriage shall h.isc issued in con-
fovin'ily with the jtrovisions of the Act. Py this enactment, Jews, u])on
giving notice to the superintendent registrar of the district in which they
an* dweUing, ami obtaining his certificate, are empowered to contract and
BoleiiiniKe marriage in any j)lace sanctioned by tlieir " usages," and they
are not restricted to the district nf the superint(Midcnt registrar to whom
the notice lias been given (see al.so 3 Sc 4 Vict. c. 72, s. 5). Py tlie

Marriage and Jiegi.stration Act of 1856 (1!)&20 Vict. c. 19,8.21) it is

provid<;d that the marriages of Jews may l>e solemnised by licence
(which licence the superintendent registrar to whom nut ice of llie intended
iuarriag(j Hliall have been given is tlierel)y authorised to grant in the form
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of Scheil. C annexed to tlie Act). As to methods of proof of Jewish

marriages, see llammick, Marriat/e Law of EiKjland, p. 159.

By the Jewish reh'gion, marriages are allowed within certain degrees of

consanguinity and afiinity prohibited hy our law, r,y. marriage with a

deceased wife's sister. Similarly, according to the Jewisli ecclesiastical

law, divorces may be oljtained on grounds not recognised by tlie law of

Scotland, e.g. incompatibility of temper (on this subject, sec Hammick, op.

cit. p. 1G4 ; Moss, 18-iO, 1 Man. & G. 232).

By the ancient law of England mixed marriages were regarded as

fehmies. But in Goodman v. G. (28 L. J. Ch. p. 745) the Court of Apjjcal

presumed a valid marriage between a Jew and a Christian. It ajipears that

the stricter Jewisli teaching is that such marriages are, for religious

])urposes, invalid (Thill. Eccl. Law, 2nd ed., p. 563). Eor the findings of the

Ivepoit on Mixed ^Marriages, issued l)y the Canon Law Committee of the

English Church Union on 16 June IS'Jl, see Thill, op. cit. p. 563.

Jobber.—There are two classes of members of the London Stock

Exchange, brokers and dealers, or jobbers. Jobl)ers, who are peculiar to

the London Exchange, behig unknown either in provincial Exchanges or Con-

tinental Bourses, are middlemen, having no direct dealings witli the outside

public, but buying from and selling to them through the brokers. A
jobber is prohibited from dealing in more than one class of securities—or
" market "—at any one time, and his remuneration does not, as in the case

of a broker, take the form of commission, but is represented by the differ-

ence in the prices at which he buys and sells the same security, the

difference being known as the " turn of the market."

Litigation between members, or at the instance of one member against the

principal of another, is forbidden by the rules of the Exchange ; but the rules

do not affect the right of an outside vendor or purchaser to sue a member, and
a jobber's true relations to " outsiders " have lieen established by a nundjer of

decisions (see Kickalls, 1875, L. E. 7 H. L. 530 ; Maxtcd, 1869, L. E. 4 Exch.

81; Feppcrcornc, 1872,26 L. T. 656; Queensland Lnvestmcnt Co., 1896, 12

T. L. E. 502). Briefly, it may be said that although a jobber in the first

place buys or sells in his own name, he does so on the implied condition

that he sliall not be liable if, before a certain day, he supplies the name of

a person able and willing to take his place. Thus the obligation of a pur-

chasing jobber is that on " name-day " he will either himself take and pay
for the shares, or he will pass to the vendor's broker the name of a pur-

chaser who will accept a transfer of, and pay for them. The vendor is

given ten days in which to satisfy himself as to the responsihility of the

purchaser, but if satisfied on that point he is entitled to assume that the

name submitted is that of a person able and willing to accept the shares

;

and if the name given be that of one who is incapable

—

e.g. of a pupil or

insane person—or who has not consented, the jobber remains liable. And
this is so wlietlier tlie vendor has or has not exercised his right of in([uiry

as to tlie purchaser's ability to perform his contract. Such inquiry might
have discktscd the purchaser's want of capacity; but this the vendor is

entitled to assume, and, inquiry or no in([uiry, the jobber is liable. Thus a

vendor sold certain shares through a broker to a jobber ; the jobber passed
to the vendor's broker the name of a purchaser, in who.se favour the vendor
executed a transfer and received payment for the shares ; the purchaser
turned out to be a minor, legally incapable of accepting the shares, and the

vendor being compelled to pay calls on them, the jobber had to make



92 JOINT ADVEXTUEE

good to biin the amount of the calls (Xiclrdls, supra). The jobber can proceed

against the party who furnished him Nvitli the name of the incapable person

;

but he cannot deny his liability to the vendor on the ground that there is

another person who is ultimately liable {Xidulls, 1871,23 L. T. G89 ;
Pcppcr-

cornc, supra
;
Quciuland In vestment Co., supra). When, however, the ten days

given for inquiry have expired, no question can ])e raised witli the joltber as to

t he purchaser's responsibility/. Apart from special agreement, the jobber gives

no undertaking that the name of tlie ultinuite purchaser will l)e registered.

The jobber is discharged from liability if he gives the name of a transferee

to whom no reasonable objection is taken, and who is able and willing to

accept and pay for the shares, and by whom a transfer is accepted and the

price paid. The liability to register is thenceforward on the transferee

(Coles, 18G8, L. If. 4 Ch. 3; Grissel, 1868, L. K. 4 C. P. 3G).

[IJroadhurst, Law and rraclicc of the Stock Exchanr/c ;
Liudley, Companij

Law, 500 tt -^eq. ; Buckley, Companies Acts, 152.]

See Bkokeu; Agency; Stockbhokek ; etc.

Joint Adventure.—Distinctions were formerly drawn, and

are pcrliaps siill alleuipted to be drawn, between joint adventure or joint

trade on the one hand, and partnership proper on the other. Thus Erskine,

iii. 3. 29, says :
" A copartnership is a collective and permanent society in

which all the soeii are, in regard to strangers, considered as one person, and
consequently are bound sinjuli in solidum for the company's debts. A
joint trade, on the contrary, is only a momentary contract where two or more
persons agree to put a sum of money into a common stock, to be employed

as an adventure in a particular course of trade, the produce of which, after

the trading voyage is fmislied, is to be divided among tlieiu according to

tlieir several shares in the adventure." "Whatever be the importance of this

distinction in emphasising the fact that a joint adventure is confined to a

particular adventure, speculation, course of trade, or voyage, all the legal

results of partnership follow once it has been foimed. It is established by
the same evidence as partnership {Ferguson, 183G, 14 S. 871). It is in fact

a kind of partnership. Ld. Eldon, in Davidson, 1815, 3 Dow, 218, said it

was as proper a partnership as any other ; but j\Ir. Bell prefers to call it a

limited partnership. He states that it may take place either with unknown
or dormant jjartncrs, or with paitners who are known, but who use no tirm

or social name. According to him thei'e is a dillcrence between the

responsibility of partners of a firm to persons dealing with tliem, and that

of joint adventurers, namely, that the former are responsible " for every

engagi-ment h<ni''i Jhlr relied on and not beyond the limits of the company's
lino of tr.ide," while in the latter case there is no such responsibility ; that is,

that there is no responsibility beyond the limits of the adventure. As
Ld. Pres. Campl)ell .siid, in 'Withers, Jlirch, ttj Co., 2 Bell's 6'om. 540, the

distinction means that in j)ruper cojjartnery soeii arc lialde for the actings

<tf one anotlier, even where not /// ?v'/;/ <v7-.s/n??, while joint adventurers are

80 liable only for furni.>hin;;H actually made to the concern. Tiiis distinc-

tion, however, couM not now be maintained.

It is clear that tlie ])artners of a joint adventure are responsible,

just in in ])rop(.'r or orilinary ]iartner.ship, both for tlie obligations under-

taken by all the partners, a:; well as for those undertaken on their behalf,

within the limits of the adventure, by any one of their numl.ier {British

Linen Co., 185.*', 15 D. 277). < hi tlic diher hand, the jjartners of a joint

adventure are not responsible in the persons who advance money or furnish
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goods to individual members to enable tliem to join the adventure, as it

only becomes responsible for its partners' obligations after it lias been
formed; just as in partnersliip the person who advances money to emible

another to become a partner in a lirm has no claim against it for

repayment of the sum advanced {White, 1841, 3 D. per Ld. Gillies, p. 340).

In these circumstances, it must now be admitted, it is thought that there

is no ditfereiice in tlie legal responsibility of partners of a joint adventure

from that of partners in ordinary or pro])or partnership,—in other words,

that there is no distinction between joint adventure and partnership,

—

though perhaps in early cases the concern, especially if it were a joint

adventure, was not held responsible for tlie particular act of the partner

in circumstances where a different conclusion would now be drawn. There

is at least, liowever, no case where a concern was not held responsible for

the act of tlie partner because it was called a joint adventure and not a

partnership {Crook, Mor. 14596; Donaldson, Mor. 14G09 ; Jardine, 1828,

6 S. 564).

The name "joint adventure" is nevertheless still used as descriptive of a

kind of partnership, though, as we have seen, the contract is indistinguish-

able from partnership (see Young, 1887, 14 E. 490 ; Stcivart, 1893, ^20 E.

260 ; MGcc, 1895, 22 E. 274). Several of these cases where the term "joint

adventure " rather than " partnership " is used to define the contract have
occurred since the Partnership Act, 1890, was passed, although that Statute,

particularly sees. 1 (1) and 32 {h), ignores the existence of any distinction

between joint adventure and partnership.

The distinction is not recognised in the law of England.

[Lindley, Fartncrship, 27.] See Paktnership.

Joint and Several Rights.—Where a right is held by two
or more persons jointly, each is entitled only to a share p?'o rafa. Each may
assign, dispose of, or discharge his share, and no more. But if it be taken
to them jointly and severally, each may act in regard to it as in his own
right to the extent of his share, and as mandatary for tlie others to the
extent of their shares (Bell, Finn. s. 52). Owners of property ^;ro indivisa

have right to the use and fruits proportional to their respective shares, but
the whole property cannot be disponed (although the right of each may be
disponed or adjudged separately) without the consent of all. And their

combined consent is required for all acts of alteration and management
except such as are rendered necessary to prevent the subject from going to

waste. See Common Pkoperty.
No effectual diligence can be used against joint i)roperty for a debt of

one of the co-owners {Fleming, 1828, 7 S. 92 (poinding) ; Lucas's Trs., 1894,
21 E. 1096 (arrestment) ; Glen and Othcr.% 1896, 3 S.^L. T. 361 (poinding);
as to an action of maills and duties, see Schaic, 1889, 16 E. 336, per Ld. Shand).
But a 2'w i?if?fn'so proprietrix was held to have no title to object to an action
of maills and duties by her creditor in a l)ond and disposition in security
over her share of the property, the action being to recover the rents to the
extent effeiring to her share (ScJiaiv, supra). Joint rights are to be distin-

guished from several rights in a common subject. Eiparian proprietors
have each a distinct and several right to the use of water fiowins through
their jiroperties ; members of the public have each a distinct and several
right to the use u{ a public road. But commoners have a joint right of

commonty
;
partners have a joint right in the partnership property ; and

proprietors of surrounding estates have a joint right in inland lochs. In
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the case of Blachie (1884, 11 V.. V83 ; 1886, 13 E. H. L. V8) the market

gardeners of Edinbuij^^h claimed a ri«;ht of usint^ the market in common,

hut that was not a joint riglit ; each had a distinct and several right.

Lairholdcrs in a cemetery have not a joint light, hut several rights, in

regard to the management of the cemetery {Cunnin<jhcm, 1871, 9 M. 869).

Similarly, a person who has a servitude of common pasturage has a right of

use in common with the proprietors, and a railway company with run-

ning powers on the line of another company has a light of use in common

wiih the owning company; hut these are not examples of joint rights.

They are distinct and several rights in a common suhject {Gordon, 1850,

13 1). 1).
^, ,

The general rule is that where rights are enjoyed severally they are

enforced severally, and where tliey are owned jointly their enforcement is

bv joint action. Any person who has a right unshared may make it good

by action solely at his own instance, hut it is not necessary to raise

separate actions wiien persons have identical although several interests

{Forlcs, 1824, 2 S. 603 ; Doirnic, 1825, 4 S. 167; Torric, 1849, 12 11 328;

1852,1 Iklacq. 65; Blachie, svpra). IJiparian proprietois may combine in

suing an action of interdict against manufacturers who polhite the water

{Cowan & Sons, 1876, 4 l\. H. L. 14); and a landlord and tenant may raise

a joint action to interdict any person from trespassing on the i)roperty

{Jullij, 1828, 6 S. 872). A joint action for damages by one person who was

injured and the representative of another who was killed in the same

accident was held to be competently brought {Bevcy, 1841, 3 D. 888). But

where an action of reparation is jointly brought in respect of a common

injury, separate conclusions must be inserted in regard to the several

pursuers, and separate issues taken {Flcshcrs of Dumfries, 10 Dec. 1816,

F. C. ; Harhes, 1862, 24 D. 701). AVhen a jcnnt action was brought by five

pursuers, and two died during the process, tiie remaining three were

allowed to proceed without the heirs of the deceased having sisted them-

selves, the remaining pursuers having each a right in himself to sue the

action {Hay, 1801, 24 D. 116; Butchart, 1841, 3 D. 1040). Eut there can

be no joint action where the interest of the i)ur5uers or their ground of

action is not identical. Persons whose interests are merely simdar caimot

combine in an action against a common debtor {Mitlicinter, 1751, 1 Eat.

488). It has been held in the Outer Ilou-e, ah hough on a reclaiming

note the i)-int was not made the basis of decision, that two heritable

creditors with separate bonds and dispositions in security cannot combine

in an action of poinding the ground against the common debtor {Bouylas,

1884,12 E. 10); and it has been held that the creditors in two bonds

granted by the same debtors, wiio raised a joint action against the agent

for the grantors on the ground tliat he had delivered the bonds knowing

tiiat some of the sigmatures were forged, had no common but rather adverse

interests, and that their summons, which had no .separate conclusions, was

incomiietent {f.'ihson, 18G6, 5 M. 11."'.). AVhen an action by several pursuers

is lield incompetent on the ground of want of (((nmion interest, it may
be alhjwed to proceed at the instance of or.e {Uray, 1711, M"r. 11986;

Bovthron, 1828, 7 S. 215 ;
JJoi'r,h,s, 1H84, 12 E. 10).

Tiie rule that owners of a joint right must combine in suing an action

based on that right is subject to this exception, that any one of them may
sue alone when the object of the action is (1) the division of the right, or

(2) tlic im-vention of injury to, or the recovery of damages in res[)ect of

injury to, the right. Jiut when damages are sought they can only be

recovered in so far as elleiring to the share of the pursuer. AVhen the
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action is founded on contract it must 1)0 at tlie joint instance of all the

owners of tlie right, unless it appears that the contract was made not with

all, hut with those who sue, acting as mandataries or ncgotioriim gestoses for

all (Grozicr, 1871, 9 M. 82G ; Lawson, 1850, 13 I). 175 ; Johnston, 1855, 17

D. 1023 ; Bow, 1825, 4 S. 276). The instance properly used in the case of

particular forms of joint right, e.g. trustees, executors, partners, memhers
of a club or otiier voluntary association, will be dealt with under their

respective lieadings or in the article on Title to Suk. The rules stated here

determine those cases which do not fall under such special examples. One
person having a share in a joint right under agreement cannot sue for

implement {Ditrick, 1885, 12 E. 416) ; and an action of removing cannot

be sued except with consent and concurrence or authority of all the co-

proprietors {Bruce, 16 Nov. 1808, F. C. ; Murdoch, 1679, 3 ?>. S. 297 ; Grozicr,

1871, 9 M. 826). One of several pro indiviso proprietors is not entitled to

raise an action against a neighbouring proprietor to have the extent of the

property declared {Millar, 1861, 23 D. 743). A part owner of a ship can-

not raise an action for demurrage {Scotland, 1830, 9 8. 25); but he may
sue for injury to the ship, and recover damages so far as effeiring to his

share in the vessel {Laivsoyi, 1850, 13 D. 175). A partner may recover

damages for injury received by slanderous statements about the firm

{Williams, 1841, 3 D. 600). One ;«'o indiviso proprietor was held entitled

to sue an action of declaiator of his right and lor removal of buildings

erected on the property {Johnston, 1855, 17 D. 1023 ; cf. Lade, 1863, 2 M.
17). Two out of five joint adventurers were found entitled to sue another

of their number, after the adventure was at an end, for count and reckoning

and payment of their share of the balance {Pi/pcr, 1878, 6 II. 143) ; and
this case was followed in another by two joint adventurers against a third,

on an agreement between them. After the action was raised, one of the

pursuers was sequestrated, and his trustee refused to join in the action.

The case was called in the name of the other pursuer, and insisted in to the

extent of recovering half the sum {Shaiv, 1893, 20 11. 718). And action was
sustained against one of the partners of a company by the others for pay-

ment of a sum arising out of certain branches of the business {MJntyre,

1831, 9 S. 284).

When one joint owner raises an action alone, he should call the others

as defenders {Johnston, supra ; Lade, supra), or at least the action should

be intimated to them {Lawson, supira).

See also Club; Common G.a.ble; Common Interest; Common Pr.o-

PERTY ; COMMONTY ; EXECUTORS ; JoiNT ADVENTURE ; PARTNERSHIP ; TrUST
;

Title to Sue ; etc. For rights of fee and liferent, see Conjunct Eights
;

Liferent and Fee.

Joint Comm ittee .

—

County Co uncil.—A county council, or

county councils and town councils (including police commissioners of a
burgh or police burgh (Local Government Act, 1889, s. 76 (10)), may from
time to time join in appointing out of their respective bodies, a joint

committee for any purpose of the Local Government Act, 1889, in whicli

they are jointly interested (s. 76 (1)). The county council may delegate any
powers which they exercise to the committee, provided they do not
delegate any power of raising money by loan or rates (s. 76 (2 and 3); see

Local Government Act, 1894, s. 34). Subject to the })0wer3 delegated, any
joint committee, in respect of any matter delegated to it, has the same power
as the councils appointing it (s. 76 (4)). The members of a joint committee
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are appointed at such times and in such manner as may be from time to

time fixed by the council who appointed them, and the joint committee

holds office for suclrtime as may be fixed by such council (s. 76 (5)). The

number of members of a joint committee is fixed by arrangement of the

councils appointing.
, , n «^ i.

Chairman.—The joint committee elects a chairman, who holds office tor

such period as is fixed at the time of his election ; and where there is an

equality of votes for two or more persons as chairman, one of those persons

is elected by lot. The chairman has a casting as well as a deliberative

vote (s. 7G (7)).
, .^ ^

Costs. The costs of a joint committee are defrayed Ity the councils by

whom its meml)ers were appointed in the proportion agreed to by them.

The proportion of the costs falling to be defrayed by any county council

or town council is paid out of the county fund or burgli fund, as the

case may be, and is provided for by a rate imposed and levied as

nearly as possible in the same manner and subject to the same provisions

as if the costs had been incurred by the county council or by a district

committee, or by the town council, as the case may be (s. 76 (8)).

Quorum .i.yD Proceedings.—Tha councils appointing a joint com-

mittee may, jointly, from time to time make, vary, and revoke regulations

respecting tlie quorum, j.roceedings, and place of meeting of the joint

committee (s. 76 (8)).

Under sec. lo of the Local Government Act of 1880 the Secretary for

Scotland may transfer to a county council the powers, duties, and liabilities

of certain Government departments and other authorities. Where such

powers, duties, and liabilities arise within two or more counties, they may

be transferred to the county councils of such two or more counties jointly,

and may be exercised and discharged by a joint committee of such councils

(s. 15 (3)).

Roads axd Bridges.—Where a bridge (not turnpike previous to

1878) is not wholly situated in one county or burgh, the management of the

bridf'e, failing agreement, is vested in a joint bridge committee appointed

by the' trustees or local authorities chargeable with the cost of maintenance

and rebuilding, unless on an ap])lication of cither party to determine other-

wise. The committee is appointed annually, not more than five persons

representing each road authority. The joint bridge committee appoints its

chairman and remunerates its officers. In case of a diilerence of opinion,

the representatives of each road authority have one vote, and where there

is equality in voting the question is referred to a standing arbitrator, to be

named annually, or, failing such nomination, the Sherid of any adjoining

county (Koads and Bridges Act, 1878, ss. 38 and 39).

Rivers Pollution Prevention Act, 1876, 39 & 40 Alct. c. 75.—The

Secretary for Scotland, by ])roviKional order made on the application of

the council of any of tlie counties and burghs concerned, may constitute

a joint committee or other body representing all the counties and burghs

tlirougliorby whicli a river or any part or tributary thereof passes, and may

confer on sucli committee all the jjowers of a sanitary antliority under

the liiver.s I'dllution Trevention Act, 1876. Tlie Secretary for Scotland

may make provisions respeetiug tlie constitution and proceedings of the

Raid committee or body, and may provide for the ]»ayment ol" tlie ex-

jienKCS of such fommittec or body by tlie counties and burghs represented

l>y it, and for tlu-. audit of the accounts of such coniiuiKee or body, and

their officers (Lofal Government Act, 1889, s. f);".).

Parish Council.—Any parish council, or parisli councils and
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county couiiciLs or district committees, or town councils or burgh com-
missioners, may, from time to time, join in appointing, out of their respective

bodies, a joint connnittee for any purpose of the Local Government
(Scotland) Act, 1894, in which tliey are jointly interested. The provisions

of sec. 70 of the Local Government Act, 1889, witli regard to the appoint-

ment and management of joint committees apply to joint committees of a

parish council.

Joint Obligations.—See Conjunctly and Severally; Co-
Obligant.

Joint Stock Companies.

Accounts . . .140
Actions . . .151
Advance of Calls . . 123

Agreements—Preliminary 113
Registered . . .121
Underwriting . .117

Allotment of Shares . 120
Alteration (Articles) . Ill

(Memo.) . . 108, 109
Appointment of Directors 130

Articles of Association 110, 111

Audit or Auditors . . 140
Bilance-Sheet . ,140
Bills of Exchange . 105, 150

Board Meetings . .139
Bond of Corroboration . 105
Books, Business . . 141
Borrowing . 105, 149, 150
Brokerage . . .105
Calls . . . .123
Capital . .106, 142, 143

Circulating or Fixed . 143
Reduction . . .147
Uncalled . . .150

Cash, Shares paid in . 121

Certificates . . 122, 144
Certification . . .123
Co-directors, Fraud of . 135
Commission, Secret . 112
Companies

—

Chartered ... 98
Common Law . . 98
Under Clauses Acts . 100
Under Companies Acts 100
Foreign . . .102
Insurance . . , 102
Limited by Shares . 103
Limited by Guarantee 151
Private . . .118
Not for Gain . ,119
Unlimited . . 102-152

Compensation (Set-off) . 152
Contracts, Disclosure of 114
By Comj)any . .150
Waiver Clause . ,115

Court, Interference by . 141
Damages, Action of . 117
Debenture and Debenture

Stock . . 100, 149
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Deceit, Action for , , 117
Defects in Directors'

Authority . . 131

Deposit of Certificate , 144
Directors—Appointment 130

Board Meetings . .139
Fees . . . .135
Liability of . 136-139
Joint and Several . 138

Office, Nature of .129
Powers . . .132
Qualification of . .131
Retirement . ,130

Directors Liability Act,

1890 . Ill, 115, 117

Dividends . . . 142
Guarantee of . .143

Domicile of Company . 150
Forfeiture of Shares . 148

Formation of Company , 102
Founders Shares . . 123
Fraud . .115, 135, 149
Illegal Companies . . 101

Income Tax . . .144
Interference by Court . 141

Lien of Company . . 128

Limited Liability . .106
By Guarantee . 120, 151

List of Members . .128
Management . . . 140
Meetings of Company . 144

Of Directors . .139
Memorandum of Assoc. , 102
Form and Contents 103-108
Alteration of . 108, 109

Minutes of Meeting . 146
Misfeasance . . .137
Misrepresentation . .115
Mortgages, Register of . 150
Name of Coy. 103, 104, 152
Notice of Meetings . 144
Objects Clause . . 104
Olllce of Company , 104,150
Poll , , . . 147

Powers of Directors 132, 133
Preference Shares . 107, 108

Preliminary Agreements 113
Prescri]ition . . .117
Private Comi)anies . 118
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100,

Profits . . . .142
Promoters and Promotion

111-113
Prospectus . . .114
Purchase of its Shares by

Company
Qualification of Directors

Reduction of Capital 147,
Action of .

Register of Members
Rectification of .

Register of Mortgages .

Registered Agreements .

Registration of Coy. 103,
Rescission

Resolutions of Company
Secretary
Shares—Definition

Allotment .

Agreement to take
Conversion
Founders .

Issue at Discount
Payment for

Preference .

Purchase of by Coy
Security over
Surrender .

Transfer

Transmission
Uncalled Capital .

Ultra vires of Company
or not . . 104-106

Of Directors . . 106
Underwriting Agreements 117
Unlimited Companies 149, 152
Unregistered Companies 101
Vacation, Procedure in 109, 148
Votes . . . 146, 148
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—

Assets . . .163
By the Court, Petitioners 154
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Companies which may
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Compensation or Set-olF 164
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\Viuding up

—

continued

Creditors . . .164
Dispositions Pending . 164

Dissolution ofCompany 165

Equalising Dilij^euce . 164

Fraudulent Prefer-

ences . . .164
Interest . . .164
Liquidator . . 158-161

Power of Sale . l-'i^^, 168

Keasons for . 154-157

,, A'oluntary . 157

Reconstructions . 165, 166

Restraint of Action

and Diligence . 164

Sale and Transfer of

As.sets . . 166, 167

Secured Creditors . 165
j

Setoff . . .164
Stay of Proceedings . 165

Striking Company's
Name olf Register . 165

Supervisitni Onler . 157

Surplus Assets . 163, 164

Trustees and Executors

162, 163

Voluntary . . .157

1. Common-Law Companies.

Joint stock companies were recognised in Scotland prior to the Com-

panies Acts. The Bubble Act of 1719 (6 Geo. i. c. 18), which declared such

companies illegal and public nuisances, and their promoters punishable by

the criminal law, was never enforced in Scotlantl, tliough it was pleaded in

1730 in JIasnns of Lanarl-, Mor. 14554. The leading features of a joint

stock company—viz. the separate persona of the company, the right to sue

and be sued in the company's name, with the names of some of the directors

added (see Insurance Co., 5 S. 348), the transferal)ility of the stock (see

Ld. Curriehill in Brciv, 1865, 3 :M. 385, 392, and Ld. Tres. Inglis in Muir,

1878, 6 R. 392, 399), and the management of the company's affairs by

directors and otticials, not by the shareholders—were not opposed to the

common law of Scotland. As in the case of partnerships ]u-oper, debts

must first be constituted against the company before any shareholder pan

be called on to pay; and the liabiUty of members is unlimited, notwith-

standing the decision in Stevenson v. M'Nair, 1757, Kames, Seleet Dec.

191, which was never followed. Such companies cannot hold land in

the corporate name. It must be held in the name of trustees for the

company.
It is mmecessary to detail the Acts of 1825, 182G, 1834, and 1844, which

gave facilities for the incorporation of companies, and for their suing and

being sued. Other Acts were passed in 1844 and 1848 regarding the

incorporation and winding up of companies, but these did not apply to

Scotland; nor did tlie Act of 1855 (18 & 19 Vict. c. 133), which first intro-

duced limited lialjility. The first Act dealing with the incorporation, regula-

tion, and winding up of joint stock companies, limited and unlimited, which

included those establislied in Scotland, was that of 1850(19 & 20 Vict.

c. 47), amended in 1857 and 1858. These are now repealed by the Companies

Act, i8G2 (25 & 2G Vict. c. 89). By that Act (s. 4) no connnon-law com-

pany or partnership consisting of more than twenty (or in case of banks,

ten) members can be formed after 2 November 18G2; and provision is

further made for common-law companies being wound up by the Court, but

not voluntarily or under su])ervision (ss. 199-204).

2. Ciiakteked Companies.

These are proper corporations created by royal cliarter granted by the

Crown in the exercise of its i)rerogative, or by special Act of I'arliament.

Their characteristics or naturalid are : a separate persona ; a corporate name
under which they are entitled to act and contract, to sue and be sued, and

to hold liuid anil oth(!r ])ro]>erty : ]i('r]iotual succession; a connnon seal;

I)Owcr to act liy a majority and {.<> ni;iko bye-laws ; and the ]»iivik'ge of

limited liabililv. In regard to the last point, it lias been said that " the

coi-]>oration, lieing a separate jjcrson, has its own estate and its own lia-

bilities, and the corjioiatorH arc not liabh; for i\w. coriioralion, but oidy to

the corporation williin the limit (jf the oljHgation tliey huve undertaken to

subscribe to the corjxjrate funds. Si quid nnivcrsitati dehetur, sinyulis non
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debetur ; nee quod u)iivcrst(ns dehrt, sin//tf/t dehenf," (Ld. l*res. Iiifflis,

1878, K 401). Indeed, it is said that the Crown cannot, at coniiiion

law, create a corporation with unlimited liahility on the part of its mem-
bers (per Ld. ]3eas in >''>anders, 1879, 7 K. 157, IGS). At anyrate, it was
assumed, in 1826, that the Crown would not do so without statutory

authority (per Ld. Tres. In^lis, 162), and accordingly it was enacted,

l>y Geo. iv. c. 91, s. 2, that in any future royal charter for the incorpora-

tion of any company it should be lawful to provide that the members should

be individually lialjle for the debts of the corjjoration to such extent and
subject to such restrictions as the Crown should deem proi)er and should

declare in the charter. This was repealed bub in substance re-enacted by
the Letters Patent Act, 1837, "letters patent" being substituted for

"charter." The Eoyal Bank of Scotland, in 1727, and the British Linen
Company Bank, in 1819 (though its original letters patent were granted in

1740), were incorporated by royal ciiarter at common law, and with the

Bank of Scotland, which was incorporated by a special Act of the Scots

Parliament in 1695, were known both popularly and legally as the " char-

tered banks" (1 Bell, Com. 101, 102). The Commercial liank of Scotland

was established in 1810, and the National l^ank of Scotland in 1825, and
both obtained in 1831 royal charters under the Act 6 Geo. iv. c. 91, with

the liability of the shareholders unlimited. This was done by declaring

that nothing contained in the charters should limit the responsil»ility of the

partners under their original constitutions. From this time (1831) it may
fairly be said that the meaning of the term " charteretl banks " was more
comprehensive, and included the two new banks as well as the three old

ones (per Ld. Pres. Inglis, 7 R. 162, and Ld. Shand, 172); hut per incuriam,

lA. Pres. Inglis in M'Kinnon, 1884, HE. 676, 680, misstates the import
of Sanders' case, as confining the term to the three old banks. But the

term does not include banks registered and incorporated under public

Statutes, like the Companies Act, 1862 (Snndeis, stqjra). The Scotch
banks other than the original " chartered " ones have now reuistered

as " limited " companies with reserve capital under the Companies
Act, 1879.

Chartered companies cannot be dissolved at the will of their mem-
bers, but only by public authority, e.g. by surrender duly made to and
accepted liy the Crown. Their rights may also for due cause be for-

feited, the forfeiture being declared by the Court. They may also be

extinguished by becoming incapable of fulfilling the purposes of their

institution.

Eoyal burghs had an express or presumed authority delegated to them
from the Crown to erect guilds or trade societies into corporations, with the
usual corporate rights. The w^rit or charter was issued under the burgh
seal, and was called a " seal of cause." Many of these exist and are fully

recognised in Scotland. Lords of regality and barons also exercised similar

powers of erecting corporations within their burghs of regality and barony.
See further on this sul)ject, and on the difl'erence between the law of

corporations in Scotland and England, University of Glasgoiv v. Faculty of
Physicians and Surgeons, Glasgow, 1834-1840, 13 S. 9, 2 S. & M'L. 275,
15 S. 736, and 1 Rob. App. 397.

3. Companies under the Companies Clauses Acts.

Companies were also incorporated by special Acts of Parliament for the
['urpose of carrying out large enterprises of a public nature, such as water-
works, gasworks, railways, harbours, etc. By those Acts the companies
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were incorporated with all the powers and privileges of complete corpora-

tions, and the Act contained in full detail the constitution, regulations,

and powers of the company. It also contained the compulsory powers,

privileges, and monopolies which Parliament conferred for currying out the

public "enterprise. As such Acts came to be more numerous, the system

was adopted in 1845 of throwing into general Acts the statutory provisions

common to the constitution of all such companies and to the different

enterprises concerned. Thus there were passed in 1845 and subsequent

vears " Clauses Acts " applicable to companies to be in future incorporated

by Act of Parliament fur tlie execution of undertakings of a public nature,

and also the acquisition of lands for public works, and the construction of

railways, waterworks, gasworks, harbours, etc. It is provided that these

Acts shall apply to companies and undertakings authorised in future, and

shall be incorporated with the special Act and construed along with them

except so far as varied or excepted by the special Act. But provision

is also made for the partial incorporation of the portions of the Acts

applicable to ditterent subjects. If the special Act does not expressly

or by necessary implication exclude it, the general Act is to be taken as

incorporated.

Tlie Companies Clauses Consolidation Acts applicable to Scotland are

the following: 1845, 8 & 9 A^ict. c. 17; 1863, 26 & 27 Vict. c. 118; and

1869, 32 & 33 Vict. c. 48. They contain a code regulating the constitution

and management of such companies. Their provisions differ in many particu-

lars from "those of the Companies Acts, and notably in the absence of any

winding-up clauses. But such companies (except railway companies) may

be wound up under the Companies xVct, 1862, s. 199 {Barton Water Co.,

1889, 42 Ch. D. 585 ; Boru of Fortsmouth Tramways Co., [1892] 2 Ch. 362).

As to a railway company, it is, as Ld. Cairns expresses it {Gardner, 1867,

2 Ch. 201, 217), "a going concern with internal and parliamentary powers

of management not to be interfered with ; a fruit-bearing tree, the produce

of which is the fund dedicated by the contract to secure and to pay

the debt. The living and going concern thus created by the Legislature

must not, under the contract pledging it as security, be destroyed,

broken up, or annihilated." See Dedentuke and Debentuke Stock,

where the difference between the riglits and remedies of creditors of

companies under the Companies Clauses Acts and the Companies Acts is

explained.

Af^ain, companies luider the Companies Clauses Acts may, unlike those

registered under the Com])anies Acts, issue shares at a discount (see Acts

1845, 8. 6.-'.; 1863, s. 21 ; 1869, s. 5 ; and Klcncl-, 1888, 16 E. 280, per Ld.

Shand). Generally, the powers of such companies which go beyond the

common law are somewhat jealously scrutinised {Scottish Drainage Co., 1889,

16 W. H. L. 16). For decisions of tlie Scottish Courts under the Companies

Clauses Acts, see Shaw's Dif/cst, voce " Ivailway," pp. 1527-1530; and Deas

on liailwai/s (Ferguson's edition). Part II.

4. Companies PtEcnsTERED undeu tiih T'ompanies Acts.

The Statute 59 & 60 Vict. c. 14 jtrovides that the following Acts may
be cited as the ('(tm})anics Acts, 1862-1893, namely

—

The Companies Act, 1862, 25 & 26 Vict. c. 89.

The Companies Seals Act, 1864, 27 & 28 Vict. c. 19.

The Companies Act Amendment Act, 1867, 30 & 31 Vict. c. 131.

The Comjianies Arrangcnicnt Act, 1870, 33 & .'54 Vict. c. 104.

The Comianies Acts Amemlment Act, 1877, 40 & 41 Vict. c. 26.
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The Companies Act, 1879, 42 & 43 Vict. c. 76.

The Coinpaiiies Acts Ameiuhnent Act, 1880, 43 Vict. c. 19.

The Companies (Colonial IJegisters) Act, 1883, 46 & 47 Vict,

c. 30.

The Companies Act, 188G, 49 & 50 Viet. c. 23.

The Companies ]\Iemoranclum of Association Act, 1890, 53 & 54

Vict. c. 62.

file Companies (Winding-up) Act, 1890, 53 & 54 Vict. c. 6:5.

The Directors Liability Act, 1890, 5:! & 54 Vict. c. 64.

Tlie Companies (Wincling-u])) Act, 1893, 56 & 57 Vict. c. 58.

[Vo/f'.—The Winding-up Acts, 1890 and 1893, do not apply to

Scotland.]

The Companies Act 1862 was intended to form a complete code of

company law for the whole United Kingdom.
Illcijalitj/ of Unregistered Associations.—This Act begins by proyiding

(s. 4) that no company, association, or partnership consisting of more than

twenty persons shall be formed after the commencement of the Act for the

purpose of carrying on any business which has for its object the acquisition

of gain by the company, association, or partnership, or by the indiyidual

members thereof, unless it is registered as a company under the Act, or is

formed in pursuance of some other Act of l*arlianient, or of letters patent,

or is a company engaged in working mines within and subject to the juris-

diction of the Stannaries. In the case of banking the number is limited to

ten. The title and preamble of the Act use the expression " trading com-

panies and other associations," but sec. 4 uses the general words " business

that has for its object the acquisition of gain." This stands in contrast to

companies formed to promote art, science, religion, charity, or other like

objects not inyolying acquisition of gain (s. 21 ;
per Jessel, M. E., 10 Ch.

546) ; and coyers all commercial undertakings, including farming {Earns,

1865, 1 C. P. 148). It also includes mutual insurance, loan or benefit

societies, institutions in which the gain may consist of indemnity against

loss, and is made not by the society but by some of the members {Padstow

Association, 1882, 20 Ch. D. 137; Arthur Average Association, 1875, 10 Ch.

542; Shaio, 1883, 11 Q. B. D. 563); but does not include a combination of

persons for holding securities in trust, eyen when there is power to realise

and reinyest (Smith, 1880, 15 Ch. D. 247); nor a combination for acquiring

land and reselling it in allotments to the members (Siddall, 1885, 29 Ch. D.

1) ; nor a society for making loans to the members out of a subscribed fund,

the loans being j)ut up to auction or balloted for {Jennings, 1882, 9 Q. B. D.

225). But it has been held in England that where the property of an
association is yested in a body of trustees for it, less than twenty in

number, and such trustees carry on the business, not as agents of the associa-

tion, but independently in their own names and on their own personal

responsibihtv, the associatitm does not "carry on hnsiuesa " (Cronihcr, 1884,

32 W. E. 330; Wigjield, 1881, 45 L. T. 612; and Smith, supra). If the

persons who carry on the business are agents, not trustees, the association

is illegal {Popplcton, 1885, 51 L. T. 602).
Tlie effect of this pr()hi])ition is that a com]iany formed in defiance of

it is an illegal association, its business is illegal, and the law can take no
cognisance of its existence, or aid in enforcing obligations either for or

against it. Nor can it be wound up as an unregistered company under
sec. 199 of the Companies Act, 1862 (cases of Arthur, Padstow, and Shaw,
supra

; and South JValcs Co., 1876, 2 Ch. D. 763). But apparently in England
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such a company may, as an illegal association, be wound up in Chancery

(Smith and South Wales Co., supra) ; and in Scotland the Court of Session,

in the exercise of its nohilc ojficium, would probably appoint a judicial factor

to wind up its affairs. It has been held that a c(tm])any originally formed

of fewer than twenty members becomes illegal whenever more than that

number joins it, but upon registration the illegality is cured for the future,

and prior obligation > will become enforceable by the company where the

debtor has upon notice recognised the ct)mpany as registered ('Thomas,

1885, 14 Q. V). L). .j79). Ihit though an unregistered comjjany has no legal

existence as such, its members nuiy be beneficial owners in fact of its

property, and one stealing or embezzling it may in Englaml be prosecuted

criminally {Tankard, [189:5] 1 Q. B. 548). This it is tiiought would also

liold hi Scotland ; indeed in the case of theft and some other crimes no

dirtlculty would arise, as it is not now necessary to libel or prove who the

owner is. lUit what of foruin<>- the name of such a companv ? It is

thought the same principle woukl ai»])ly.

FOU.MATION OF Co.Ml'AXY.

Having thus clearetl the ground by i)rohibiting large and tluctuating

bodies of persons trading without incorporation, the Legislature provides,

by sec. 6 of the Act of 1862, very simple machinery for the formation of a

company. " Any seven or more persons associated for any lawful purpose,

may, by subscribing their names to a memorandum of association, and

otherwise complying with the requisitions of this Act in respect of

registration, form an incorporated company with or without limited

liability." The effect of this section has lately been considered by the

House'^of Lords in Salomon, [1897] App. Ca. 22, the so-called "one-man
company " case, and the true meaning of the Legislature must now be taken

to be that when the formalities prescribed by the Companies Act have been

complied with, and there is a memorandum subscribed by seven ])ersons for

one share each, however small (s. 8), aiui duly registered (ss. 17, 18), the

company comes into existence as a real independent legal entity or 2^('rsona,

and cannot be treated as a sham or an alias for the promoter, merely

because six of the seven subscribers are his nominees or even trustees

—

mere so-called dummies. Nor does it signify what were the motives or

schemes of the ])romoter.

Not only trading companies may register untler the Act, but companies

formed for promoting ccnnmerce, art, science, religion, or charity, or other

useful object, and where any profits are to be ai»i)lied in promoting the

company's objects, and not divideil among the mend)ers (Com])anies Act,

1807, s. 23). Friendly and inchistrial societies may convert themselves

into comi)anies under the Act. Unlimited comj)anies may re-register with

limited lial»ility (Companies Act, 1879, s. 4). Insurance com])anie8 must
register (Comi)anies Act, ss. .S, 209, and 210). A trade union cannot

register, being specially i)rovided for Ity the Trades Unions Act (34 & 35

Vict. c. 31, s. 5), nor can a foreign company register, but it may carry on

business here, being accorded recognition by the('(»mityof iuii\ouii{L'i(lkelci/,

1871, 3 r. C. 704; Jiateman, 1889, Aj))). Ca. :;80).

TlIK MKM(>l;ANI>r.M OF AssociAiiox.

Tlie memorandum of associatiou wliidi is to form the basis of incor-

jKiration nnist i)ear the sauje stamp as if it were a deed, and must be

signed l)y each subscriber in the ])resence of, and attested by, one witness

at least (Companies Act, s, 11). There must Ije not less tlian seven sub-
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scribers {National Dchcnturc Corporation, [1<S01] '1 Ch. 505). In England
an agent may sul)seril)e and need not I)e authorised by deed ( Whitlcij Partners,

188G, 32 Ch. 1). 337). In Scotland mandate, even to purchase heritage
(which implies the signing of a writing), may be proved by parole ; but in

Sccomf Kdlnhiirgh Starr-Bowkxtt Society, [1802] 1 9 K. 003, it was lield that
the words " testified by their signatures " in the Building Societies Act,

1874 (which are substantially the same as "subscribing tlieir names " in

the Companies Act), did not warrant signature by mandataries to an instru-

ment of dissolution. A foreigner may sul)scribe {lienss, 1873, 5 H. L. 176,

199). A married woman with estate from which the jus mariti and right

of administration are excluded may subscribe alone, and with her husband's
coucurrence if the right of administration be not excluded {Biggart, 1879,
6 11. 470 ; Married Women's Property (Scotland) Act, 1881). A minor
having curators may subscribe along with them; and even a minor without
curators may subscril)e, but the tran.saction would be open to reduction at

his instance on the ground of minority and lesion within the quadricnniuTii

{Hill, 1880, 7 E. 68). The law in England is quite different.

When subscril)ed and stamped, the memorandum, together with the
articles (if any) (Companies Act, s. 12), is to be taken to the registrar of

Joint Stock Companies to be registered. It is the duty of the registrar

merely to see that the documents presented are in proper form. If they
are exfacie regular, his duty is to retain and register them {Nassau Phosphate
Co., 1876, 2 Ch. D. 610; recVs case, 1866, 2 Ch. 682; Rcnss, supra). On
registration, the registrar gives his certificate of incorporation (Companies
Act, s. 18), and this certificate is conclusive that all the formalities

required by the Act have been complied with ; but it is not conclusive

if the company is one not authorised to register under the Act
{Northumberland Banking Co., 1858, 2 De G. & J. 357), e.g. where there
are six subscribers only instead of seven. The duty chargeable on
registration on tlie nominal capital of a company limited by shares is

now an ad valorem stamp duty at the rate of two shillings for every £100
(Stamp Act, 1891, s. 112).

Gomjjani/ Limited by Shares.—Companies registered under the Com-
panies Act may be limited either by shares or by guarantee, or may
be unlimited. Unlimited companies are almost extinct. Companies
limited by guarantee will be mentioned later. The normal type is a com-
pany limited by shares. In forming such a company the first subject of

consideration is the memorandum of association.

Form and Contents of Memorandum.—The memorandum of association
is, as Ld. Cairns well described it, the charter of the company. Its form
and contents are prescribed by the Act (Companies Act, s. 12, Sched. 2).

It must contain, in the case of a company limited by shares, the following
particulars :

—

1. The name of the proposed company, with the addition of the word
" Limited " as the last word in such name.

2. The part of the United Kingdom, whether England, Scotland, or
Ireland, in which the registered office of the company is proposed to be
situated.

3. The objects for which the proposed company is formed.
4. A declaration that the liability of the members is limited.
5. The amount of capital with which the company is proposed to be

registered, divided into shares of a certain fixed amount.
1. Name.—No company is, by sec. 20 of the Companies Act, 1862, to 1)6

registered under the same name as that of a subsisting company, or so nearly
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resembling it as to be calculated to deceive. This is only a statutory

declaration of the general law which prohibits one person from appropriating

another's trade name (Hcndrids, 18S'2,oO W. E. 168 ; Merchant Banking Co.

of London, 1S7S, 9 Ch. 1). 560; The General Beversionarij Invesfment Co.,

1888, 1 McLj. 65). Instances of similarity where an injunction has been

granted in England are: Lee, 1869, 5 Ch. 155; Hendriels, .•^iqrra ;
Tussaud

& So7is, 1890, 44 Ch. D. 678 ; Eendle, 1890, 63 L. T. 94. Instances where

an injunction has been refused are : London Assurance Co., 1863, 32 L. J.

Ch. 664; Merchant Banking Co. of London, supra; Australian Mortgage,

Land, and Finance Co., W. N. 1880, 6. See Scotch case of Smith, 1888,

16 K. 36.

A company may change its name, by special resolution, with the

approval of the Board of Trade (Companies Act, s. 13), and the Court may
make a change of name a condition of confirming an alteration of memo-
randum {Scott. Accident Co., 1896, 23 K. 586).

The name of a company may sometimes be important in construing its

objects as defined by its memorandum {The Crown Bank, 1890, 59

L. J. Ch. 739).

2. Situation of Registered Office.—The place where the registered office

of a company is situated constitutes generally the domicile of the company,

but not necessarily {Calcutta Jute Co., 1876, 1 Ex. Div. 428 ;
Laidlays Trs.,

1890, 17 E. H. L. 67).

3. Objects Clause.—But by far the most important matter for con-

sideration is the ol)jects for wliich the company is formed, and the reason

is that the ol)jects defined in the memorandum circumscribe the sphere of

the company's activity. A company has no capacity or competency to

make contracts and do acts outside the ambit of its memorandum. This is

the well-known and wholesome doctrine of ultra vires. The Legislature

gives a trading company its charter of incorporation for definite though

often very wide purposes. It is not its policy to give the company a roving

commission to do whatever a private individual might do. Shareholders

subscribe their money on the faith of its being used for particular purposes,

not employed in any miscellaneous enterprises, however promising or pro-

fitable, wliich a majority of the shareholders may decide on. Even the

whole shareholders have not power to do so {Ashhury Co., 1875, 7 H. L.

653, 672) ; in this respect differing from the wliole i)artners of a common-
law partnership, who have such power. This doctrine of ultra vires is,

however, to be reasonably understood and applied, and whatever may
fairly Ije regarded as incidental to, or conse([uential ui)on, those things

which the Legislature has authorised will not (uidess expressly ])rohibited)

be held ultra vires {A.-G. v. Gt. Eastmi Buy. Co., 1887, 5 A].].. Ca. 478).

A trading company may, accordingly, do what is ordinarily ami reason-

ably done in such bu.siness as it carries on. It may, for instance, while it

is a going company, give a bonus to its servants with a view to getting

better work out of them {IFampson, 1876, 45 L. J. Ch. 437 ;
Heudrrson, 1888,

40 Ch. D. 170) ; or vote a gratuity to its officers {Fraser, 1880,7 L. 961
;

Cameron, 1896, 2.". li. 1092 ;
Jluffvn, 1883, 23 Ch. D. 654). An insurance

comi)any may pay claims outside its policies {Tauntiut, 1864, 2 Hem. & M.
135). A banking company may guarantee interest on ilebentures of a new
coiiiji.iny, the formation of which is imjtortaiit to the bank {West of

Fnghiad Bank, 1880, 14 C. 1>. .'.17). An hotel company may let part of its

premises, if it does not require tlie whole of them {Simpso7i, 1860, 8 H. L.

714). A mining company niay buy tiie surface, tiiough it has no power

by its memorandum to acquire land (John, 1889, 1 Meg. 191). A trading
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company may, if authorised by its constitution, take sliaros in another

company {Fraser, 1879, 6 E. 1259 ; Barnctt's Banklmj Co., 18G7,3 Ch. 112);

it may sue or be sued in respect of a libel {Metropolitan Saloon Omnibus

Co., 1859, 4 H. & N. 87 ; Studdcrt, 188G, 33 Ch. D. 528 ;
Gordon, 188G,

14 E. 75 ; British, etc., Co., 1887, 14 E. 8l8),tliouo-h a municipal corporation

Q,a.\mot {^[anchester Corporation, 1890, 1 C,). E. 94); it may pay a reason-

able amount, by way of brokerage, for placing its shares {Metropolitan Coal

Consumers Assoc. [1895] 2 Q. B. 604), as it may for advertising the com-

pany. It has the same right as an individual of compromising claims

against it or any dispute whatever {Bath's case, 1878, 8 Ch. D. 334 ;
Assets

Co., 1885, 13 E. 281). It may, having power to borrow, grant heritable

security {Paterson's Trs., 1885, 13 E. 369). It may, having power to do

so, and having lent money on a second bond, buy in the property when
exposed by the tirst bondholder {ib.). But it may not, in the latter case,

grant a bond of corrob(iration of the tirst bond, or a cautionary obligation

to the tirst bondholder {Shicll's Trs., 1884, 12 E. H. L. 14; Life Assoc,

1886, 13 E. 750).

Bills of Exchamjc.—A power to accept bills of exchange or issue

negotiable instruments is not given to a company by the Companies Act,

1862, s. 47, as an incident of its incorporation {Feruvian Ricys. Co., 1866,

2 Ch. 617) ; but a company may accept bills of exchange, or issue

negotiable instruments, where the terms of the memorandum of association

authorise upon a fair construction the issue or acceptance of such bills or

negotiable instruments, or where the business of the company is one which

cannot, in the ordinary course, be carried on without bills. The test is,.

in the absence of express power, what is necessary to carry on the business

under ordinarv circumstances and in the usual way {Cunningham & Co.,

1887, 36 Ch. I). 538 ; Athin, 1889, 61 L. T. 23). The liability of directors.

on bills may be put thus : If directors state that they are signing a pro-

missory note or acceptance on behalf of or on account of the company, they

do not make themselves personally liable ; but if directors sign a pro-

missory note or acceptance merely describing themselves as directors, and

not stating that they are acting on behalf of or on account of the company,,

they will be personally liable {Button, 1871, 6 Q. B. 361 ; see also Chiene,.

1848, 10 D. 1523 ; Broum, 1875, 2 E. 615). They must show on the face

of the note or bill that they are signing only as agents.
" Incidental or Conducive " Clause.—A concluding general power is-

commonly inserted in the objects clause, " to do all such other things as

are incidental or conducive to the attainment of the above objects, or any
of them," and these words may in exceptional cases enlarge the company's

powers. In Feruvian Rwys. Co., 1866, 2 Ch. 617, Ld. Cairns held that they

gave a power to a railway company which was to pay for its concession by
instalments,—a power which it w^ould not otherwise have had—of giving-

bills of exchange ; but if a company is formed for a definite purpose, e.g. to

buy a particular mine, say in Australia, it cannot buy one instead in South
Africa because the memorandum adds " or elsewhere " {Haven Gold Mininrj

Co., 1881, 20 Ch. D. 151) ; nor can the company's prospectus be invoked to

enlarge the construction of the company's memorandum {German Bate

Coffee Co., 1881, 20 Ch. D. 185).

Acts ultra vires.—On the other liand, it is ultra vires of a company

—

to giA'e a few instances—to purchase its own shaves {Trevor v. Whitworth,

1887, 12 App. Ca. 409; General Froperty Co., 1888, 16 E. 282; Cm, 1879,

6 R. H. L. 90), or to accept a surrender of shares wliich will result in an
illegal reduction of capital (//o/^e, 1876. 4 Ch. D. 327; Craig, 1891, 18 E.
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o89); or to issue its shares at a discount {Klcnc]c, 1888, 16 E. I'Tl : Ooregum

Gold Mininfj Co., [1892] App. Ca. 125); or to contract not to exercise

powers CTiven it for the public benefit {Ayr Harlour Trustees, 1883, 8 App.

Ca. 02:3; Malleson, [1804] 1 Ch. 200); or to subscribe (apart from an

express authority) to a i)ublie object, such as the Imperial Institute

{Tumkinson, 1887, 35 Ch. D. 625) ; or to pay dividends out of capital or by

the issue of capital {GuiHcs.i, 1883, 22 Ch. D. 342; Beaumont, 1868, 6 M.

1027): or to borrow beyond the limits defined in its articles {JVcnlocJc,

1884, 10 App. Ca. 354): or to pay out of its funds for sending stamped

proxies to shareholders {StuJdcrt, 1880, 33 Ch. 1). 528). In cases of this

kind the question arises, Is it a limitation of the constitution of the com-

pany, or does it merely restrict the agency of the directors ? Is the act

v.ltra vires of the company, or only of the directors ? (Irvine, 1876, 2 App.

Ca. 366, 374). If it be a mere restriction on the agency of the directors,

and the act be intra vires of the company, the shareholders may I'atify it

;

but if the act be nltra vires of tlie company, it is incapable of ratitication

;

" where there could be no mandate there cannot be any ratitication " (Ld.

Selborue); "the com]iany cannot homologate or adopt a nullity, for that _is

equally idtra vires" (Ld.Kinnear); (Ashburi/ Jlu-i/s. Co., supra, 7 H. L. 695;

Genercd Property Co., supra, 10 If. 291); and any shareholder may get an

interdict to restrain it {Simjjson, 1860, 8 H. L. Ca. 712; Zee v. Crawford,

1890, 17 E. 1094). Bar or estoppel does not apply in a case of ultra vires

of the comx)anv, but it does in a case of ultra vires of the directors (Lindley,

5th ed., 52; Ceort/c Nrv:rnan & Co., [1895] 1 Ch. 074; London and New
York Corpor., [1895] 2 Ch. 800 ; see also Sandys, 1888,42 Ch. D. 98; and

Bishop V. BaJkis Co., 1890, 25 Q. B. D. 512).

4. LiaUlity Lim itcd.—The next statement required in tlie case of a limited

company is that the liability is limited. "Limited liability" is in law

merely a special kind of contract which anyone may enter into if the

party with whom lie contracts consents: unlimited insurance companies

often limited the claims of policy-holders to the assets. The peculiarity of

tlie privilege whicli the Legislature lias conferred on com])anies registering

under the Companies Act, 1802, is in allowing a company to import this

term of limited liabiHty into all its contracts merely by notice; but in

granting the privilege the Legislature has taken all possible precautions to

ensure that everyone dealing witli the company sliall be made aware of the

limitation. It is for tliis reason tliat it re([uires tlie company (ss. 41 and 42)

always to add tiie word "Limited" to its name {Atkin v. Wardle, 1889, 61

L. T. 23), to state in its memorandum of association tliat the company's

liability is limited, to keep the word " Limited " jtainted outside its ofhce,

to have it engraven on its seal, and to use it on all the com])any's money
iind business d(jcumeiit.s. Severe ])eiialLies are attaclieil in case of breach.

The comiMUiy is liable to a ]»enalty of £5 jier day ;
and directors and

managers j»ermittiiig it to a like penalty; besides, directors, managers, or

ollicers using a seal or issuing money or other doeunients withc»ut the word

"Limited," are liable to a ])eiialty of £50, and are personally liable on the

<locum<.'nts issued {Penrose, K. V>. & E. 499). Jiy the Companies Act, 1867,

the L.'gislature made tlie experiment of allowing comi)anies while trading

with limited liability to make th(5 liability of tlie direct(»rs by the memo-
randum unlimited. This was in imitation of the Kreiich system of socit'te

o/ionymc en cuinviandite with an unlimited liability (»n the part of the

(jf.ranl; but the ])ower has not in ])ractice been made use of.

5. Capital.—The la.st statement to be contained in the memorandum is

the amount of the capital with which the company jtroposes to be registered,
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divided into shares of a certain fixed amount. This is the nominal ca})ital

of the company, as (hstinguished from its suliscrihed ca])ital. Nothing more

need he stated under this clause; hut it is usual to add powers to increase

capital, to divide it into shares of larger or smaller amount, to convert jiaid-

up shares into stock, and to reduce capital. These ])0\vers must he contained

in the articles as originally framed or as altered hy special resolution (Acts

1862, s. 12; 1807, ss. 9 and 21; and Act 1877). AVith these excei)tions,

until the Companies ]\Iemorandum of Association Act, 1890, no change

could he made on the memorandum: and the changes autliorised hy that

Act apply only to the "ohjects" clause, not to tlie "capital" clause.

rirfercncc Shares.—It is also usual in this clause to state whether any

and what part of the original capital is to have a preference, and to specify

whether the preference applies to dividend or capital, or to hoth. It is also

usual in this clause to give power to issue increased capital with or without

preference. ]>ut it is enough if the power he contained in tlie articles

{ffarrisoji, 1875, 19 Eq. 358; S. Durham Brewery, 1885, ?A Ch. D. 261).

If there were no power in the memorandum or articles to confer a preference,

it was, until recently, held that etjuality was to he presumed, and the com-

pany liad not, and could not acquire, power to issue shares witli a preference

(ffiitton V. Scarborough Hotel, 1865, 2 Drew. & Sm. 514, 521, 4 De G. J. & S.

679; Ashhury v. JVatson, 1885, 30 Ch. D. 376; Eamshotham, 1891, 18 R.

558 ; Milford Haven Co., 1895, 22 K. 577). But that view was shaken by

Ld. Macnaghten in British and Avierican Corpor., [1894] App. Ca. 399,

and overnded hy the Court of Appeal in Chancery in Aitdrcvjs v. Gas Meter

Co., [1897] 1 Ch. 361. The Court in Scotland has not had an opportunity of

considering the point since the judgment in Andreivs case ;
but in Waverley

Hydro. Co., 1895, 23 E. 136, the former law was assumed, and the allottees

of preference shares so deemed to be illegal were held to be not shareholders

but creditors of the company. The most usual course is, in stating the

capital of the company in the memorandum, to reserve power to attach

to any class of shares, original or increased, any preferential, deferred,

qualifieil, or special rights, privileges, or conditions, and then in the

articles or resolutions to declare what the conditions are. Thus, as stated

by Ld. Kinnear in Milford Haven Co.'s case, 22 R. 581, " the terms upon

which the shares are to be held must be fixed once for all when the shares

are issued "
; and a subsequent issue of shares in violation of these terms

was set aside.

It is to be observed, however, that if power be reserved in the memo-
randum or articles to issue shares with a preference over already issued

shares, the company could not only do so, but probably could not hy special

resolution wai\e or contract itself out of the power (Hi/derahad Beccaii Co.,

1896, 75 L. T. 23). See the bearing of JFalher, 1879, 12 Ch. D. 705;
Mallcson, [1894] 1 Ch. I). 200.

Preference quoad Dividend.—Preference shareholders can only claim such

preference as may be conferred hy the memorandum, articles, or resolutions,

and a preferable right to dividend will not confer a preferable right in

distril)ution of capital or surplus assets {Griffith, 1877, 5 Ch. I). 894;
Monkland Iron and Coal Co., 1883, 10 P. 494; ^Partick Gas Co., 1891, 18 E.

1017). The general expression "a preferential dividend of — per cent, per

annum," without addition or qualification, imports a " cumulative " dividend,

and entitles the preference shareholder to payment of arrears of dividend

out of the first profits of the company, but not to interest on the arrears

(Partirk Gas Co., 1888, 15 P. 711, following Henry v. G. N. Ru-y. Co., 1857,

1 De G. & J. 606, and Wehh, 1875, 20 Kq. 556). Preference quoad capital
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must be clearly expressed {Bangor Slate Co., 1875, 20 Eq. G4). But a power

authorising the increase of capital to be made in such manner, to such

amount, and with and subject to such rules, regulations, privileges, and

conditions as the company in general meeting may think tit, is sufficient to

authorise the issue of shares with a jireference quoad both dividend and

capital {Harrison, 1875, 19 Eq. 358). The expression a preference dividend

" out of the net i)rofits of each year," or similar words, imports a dividend

contingent on the profits of the year, and non-cumulative {Staples, [1896]

2 Ch. oO:-. : Xiddrie and Bcnhar Coal Co., 1891, 18 li. 805).

Quoad Capital.—Preference quoad ca})ital means priority in distribution

in a winding-up: and, similarly, it imports postponement in cancelling

capital in a i-eduction. Preference shareholders take their shares subject to

the statutory lial)ility to reduction. In a reductitui the loss falls on those

who would have to bear it first in a licpiidation {JJaiinafi/nf, 1887, 34 Ch. D.

287, per L. J. Cotton, 299, 300; Floating Dock of St. Thomas, [1895] 1 Ch.

691, per. J. Chitty, 699 ; London and Xew York Co., [1895] 2 Ch. 8G0.

867, 868). Unless otherwise stipulated, after repayment of preference and

ordinary share capital, surplus assets fall to be distributed among preference

and ordinary shareholders rateably in proportion to the shares held, not to

the anKjunts paid on the shares {Birch v. Crojipcr, 1889, 14 App. Ca.

525).

Conversion of Ordinary into Prefcrnicc Shares.—Where shares are to a

considerable extent unpaid (say £2 out of £5), it is sometimes desired to

convert the unpaid part into jtreference shares, and pay them up ; and find-

ing difficulty in accomphshing this otherwise, private Acts of Parliament

have been got for that purpose by the following limited companies, viz.

the Australian ^Mortgage and Agency Company, the American Mortgage

Company of Scotlaml, and the Eealisation and Debenture Corporation

of Scotland, in 1894, 1895, and 1896 respectively. The present writer

has suggested that the purpose might be accomijlished under the Com-
panies Acts, and witliout recourse to an Act of Parliament, as follows:

(1) Divide each share into a £2 and £3 share (Act 1867, s. 21); (2) Let

shareholders pay up the £3 shares; and (3) Surrender the £3 shares

and receive in exchange new ])reference shares of £3 each, created for

the purpose, an agreement under Act 1867, s. 25, being filed with the

registrar {Teasdale, \?>1'.\, 9 Ch. 54: a judgment of Lord Justices James

and Mellish, followed by Justice Stirling in 7iVt•/(^>r^^/^ [1801] 3 Ch. 459).

This course is not opposed to Trevor v. Whilworth, 1887, 12 App. Ca. 409,

and ap[tears to be supported by Andrews v. Gas Meter Co., [1897] 1 Ch.

361.

Al.TEKATION OF MEMORANDUM.

I'nder the Comjtanies Act, 1862, a company could not, as we have seen,

alter its memorandum of association except by int-reasing and consolidating

its capital. The Acts of 1807 and 1877 allowed a company to reduce its

capital, suhject to very stringent conditions, hut, with these (|ualifications, a

con)]»any was strictly bcnind to tlu^ objects statccl in its memorandum, and

the doctrine extended even to conditions in the ini'morandum not re([uired

by the Act to he stated therein (Jshhurg v. }l'a/si,,i, 1S.S."., 30 Ch. D. 376).

This inability to alter seriously hanipere(l (•onii)aiiies. A coini>any might

desire to take up a new branch of ])rotitable business, but witli its existing

memoran(i\im it coidd not do so. Its only course was t<i wind up and

come out as a new company. Tlie < 'ompanies (Memoiandum of Association)

Act, 1890, now nie<;tH this dilliculty. It gives power to a company by
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special resolution to alter the provisions of its memorandum or deed of

settlement with respect to tlie " objects " of the company, so far as may be
required for any of the following purposes :

—

(a) To carry on its business more economically or more efficiently

;

(h) To attain its main purpose by new or improved means

;

(c) To enlarge or change the local area of its operations
;

(d) To carry on some business or businesses which under existing

circumstances may conveniently or advantageously l)e combined with the
business of the company.

(e) To restrict or al)andon any of the objects specified in the memoran-
dum of association or deed of settlement.

Such a resolution is not, however, to take effect until confirmed l»y the

Court on petition, and before confirming it the Court is to be satisfied (s. 2)

that the interests of debenture-holders and of creditors are safeguarded.

The Court is also to have regard to rights and interests of the members or

any particular class of them, as well as tlie creditors, and in confirming the
resolution it may make it on terms or impose conditions, as, e.g., altering the
name where the proposed modification of the memorandum would make it

misleading (Alliance Marine Assurance Co., [1892] 1 Ch. 300 ; National
Boiler Insurance Co., [1892] 1 Ch. 311 ; Indian Mechanical Gold Extracting

Co., [1891] 3 Ch. 538 ; Scottish Accident Co., 1896, 23 R. 586). The Court
may, in lieu of requiring alteration of the company's name, direct the order
to be advertised (Cojjper Mines Tinplate Co., W. N. 1897, 20). In Fleetwood
Estate Co., W. N. 1897, 20, the Court added words to the resolution so as to

limit the extended objects, following Spiers & Pond, 1895, W. N. 135.

It will be observed tliat the Legislature has carefully specified the
various puposes for which alteration is to be allowed, and the proposed
alterations made by the resolution of shareholders must be confined to those
purposes ; and objects " entirely foreign to the original purposes of the
memorandum of association " will not be sanctioned (Ld. Kinnear in

Glasgoiu Tramways Co., 1891, 18 E. 675, 684) ; nor will the Court confirm
general powers to acquire other businesses or to amalgamate {Youngs
Taraffin Co., 1894, 21 R. 384). At the same time the power under head(6?)

to carry on some business which may be conveniently or advantage-
ously combined is pretty wide, and has been held to extend, in the
case of an investment company, from Foreign, Colonial, or British
Government or municipal securities to securities of any company incor-
porated under Foreign, Colonial, or British law, the name of the company
being altered {Foreign and Colonial Gorernment Trust, [1891] 2 Ch. 395;
Government Stocks Investment Co., [1891] 1 Ch. 649; [1892] 1 Ch. 597). In
Scottish Accident Co., supra, a company established for insuring against
" accidental injuries to human life " obtained confirmation of a resolution to
carry on life, sickness, employers' liability, and fidelity insurance ; see also
National Boiler Co. and Alliance Marine Go. {supra).

The Act has been found very useful, and companies of all sorts have
availed themselves of its facilities, of which the cases cited are samples.

To obtain the confirmation of the Court to the alteration, a petition must
be presented to one or other Division of the Court, and holders of deben-
tures or debenture stocks receive intimation by advertisement or service

;

and all concerned, creditors or shareholders, are entitled to appear and
oppose the confirmation. The practice is to remit to a professional man to
report, and thereupon to dispose of the ])etition, or require such evidence by
proof or otherwise as may appear necessary ( Western Kanclus Co., 1897-98).
Such a petition may be carried through in vacation (Act, 1886, s. 5).
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AuTicLEs OK Association.

In the case of a company limited l»y shares the memorandum may be,

and usually is, accompanied when registered by articles uf association. If

no articles are registered, the model articles, the regulations of Table A, are

to apply. Having received the imprimatur of the Legislature, they cannot

be held ultra vires (Lock, [189G] A. L\ 4G1). These articles, which are to

be expressed in separate paragraphs numbered arithmetically and printed

(Companies xVct, ss. 14, IG), are the company's rules of internal manage-
ment and government {Laurence, 18G6, 2 Ch. 424). Like the memorandum,
the articles are to be stamped as a deed and signed by each subscriber in

the presence of, and be attested by, one witness at least. "When registered,

they bind the company and its members as if each member had subscribed

his name and affixed his seal (Companies Act, s. IG). Their relation to the

memorandum of association is very clearly expressed by Ld. Cairns in

Ashhuri/ liirij. Co. v. liichc, 1885, 7 H. L. G53. " The articles of association,"

he says, " play a suljsidiary part to the memorandum of association. They
accept the memorandum of association as the charter of the company, and
80 accepting it the articles proceed to define the duties, the rights, and the

powers of the governing body, as l^etween themselves and the company at

large, and the mode and form in which the business of the company is to

be carried on, and the mode and form in which changes in the internal

regulations of the company may from time to time be made."

The articles cannot alter or vary that which would be the result of the

memorandum standing alone {Guincss, 1872, 22 Ch. D. 37G), but the memo-
randum and articles, as contemporaneous documents, must be read together,

so that if there be any ambiguity in one the other may explain or interpret

it {Anderson's case, 1877, 7 Ch. D. 99 : Fhoinix Bessemer Steel Co., 1875, 44
L. J. Ch. GS.") ; Pyle Works, 1890, 44 Ch. D. 534; City ofEdinlnmjh Brewery
Co. y. Gibson, 1869, 7 M. 886); or if the memoi-andum be silent on a

matter not required to be stated therein, the articles may supplement it

{Harrison, 1875, 19 Eq. 358).

Articles a Contract by Shareholders inter se.—Two points require atten-

tion in connection with a company's articles. The first is that the

articles are merely a contract l)y the shareholders inter se ; the terms on
which they agree that the business of the company shall be carried on.

They do not constitute a contract with a person outside the company {Bley,

1876, 1 Kx. D. 88; Henderson v. Stubbs Ltd., 1894, 22 If. 51), or even with a

pcrsctn who is a signatory of the monKnandum and articles {Dale v. Plant,

18y9, Gl L. T. 207). If, for instance, the articles nominate a solicitor or

a surveyor to be the solicitor or surveyor of the company, the solicitor or

surveyor so nominated cannot sue the company as having contracted to

apjioiiit him {Bnijyrcss Btif/inecrinr/ Co., 1880,16 CD. 125 ; BothrrltamAluni

awl C/iniiical Co., 1 883, 25 (
'h. I). 103). The nomination in the articles merely

amounts to an authority to the <Hrectors by the company, i.e. the sluire-

liolders, to aj)]>oint the i)erson in ((ucsijun ; not to a Jus qua'situm tertio.

Constructive Notice of Comjianys Constitution.—The next ])oint to be
borne in mind is that everyone dealing with the com]iany, whether share-

holder or c)utsi(le creditor, must be taken to have notice of its memorandum
and articles, and to deal with the company on the basis of its constitution

as therein declared (J/rt7-.s//a//, 1868, 7 Eq. 137; Oahbank Oil Co., 1882, 8
App. Ca. 71 ; Small v. Smith, 1884, 10 A])p. Ca. 138). Lut this construc-

tive notice extends oidy to the " external ))f)sitio7i " of the company, not

to its " indoor management," to use the language of Ld. llathcrley {Land



JOINT STOCK COMrAXIES 111

Credit Co. of Ireland, 1868, 4 Cli. 4G9). With respect to the indoor manage-
ment—tlie internal regulations of the company—a person dealing with the
company is entitled, if everything is cr/arvV regular according to the coni-
panv's cimstitution, to presume omnia rite acta {lioyal Briti^lb Banlc ') YA &
Bl. 248, G El. & Bl. 327 ; Howard, 1888, 38 Ch. D. 15G ; Heiton, 1877, 4 E.
830). Some articles are imperative, otheis directory (see Norwich Yarn
Co., 18r.G, 22 Beav. 160; Foss v. Harhottle, 1842, 2 Hare, 461).

Some other Clauses.—Most of the ordinary provisions in articles are'

dealt with hereafter under their several headings, hut it may be noted here^
in regard to a clause in articles providing that any member who commences
legal proceedings against the directors shall forfeit his shares on being paid
their market value, that it does not apply to an action to restrain the direc-
tors from doing illegal acts. Any such stipulation is bad {Hope, 1876, 4
Ch. D. 327). Articles, again, sometimes give directors a discretion as te
refusing inspection of the company's books to a shareholder. Tliis will not
entitle the directors to resist a diligence to recover documents in adverse
litigation by a shareholder {Gouraud, 1888, 57 L. J. Ch. 498). Xor has it

any api)lication when the company is being wound up (Yorkshire Fibre
Co., 1870, 9 Eq. 650; Davis, 1868, 16 W. R GG8).

Alteration of Artieles.—A company's articles may always be altered by
special resolution (Companies Act, s. 50) within the limits of its memo-
randum {Ashhury Co. v. Eiehe, 7 H. L. 671, 078), and it is not competent tO'

the company to except any article from alteration
( Wcdker, 1879, 12 Ch.

D. 705 ;
Malleson, [1894] 1 Ch. 200). Directors cannot, of course, by any

resolution of their own alter the articles (Fanlrn, W. K 1897, 157). A
company desirous of taking power to do something not within its articles,
must first alter the articles and then exercise the power. It cannot da
both simultaneously (West India, etc., Co., 1873, 9 Ch. 11 n.; Hijmisley
1873, 9 Ch. 1 ; Patent Invert Sugar Co., 1886, 31 Ch. D. IGG). Nor can a
company, by a resolution, do in a particular case what is contrary to the
regulations as they stand. That is not making a regulation, but a privi'
legium {Imperial Hydro. Hotel, 1882, 23 C. D. 1).

Pkomoters and Promotion.

_

Before explaining further the internal administration of the company,
it is right to refer to the methods by wdiich companies are generally formed^
and the law applicable thereto. The constitution of a company, sketched
above, is merely a means to an end—the carrying on by the company of
some business, the working of a mine or a patent. It is the person called
a promoter who determines what this end shall be, and who sets the
statutory machinery of formation in motion. Promoter is a term not of
law_ but of business, summing up, as Bowen, L. J., said, a number of
JDusiness operations familiar to the commercial world by which a company
is generally brought into existence {Ifludey Bridge, 1879, 5 Q. B. 1). 109).
Promoter in the Directors Liability Act, 1890, s. 3, subs. (2), means a
person who was a party to the preparation of the prospectus otherwise
than in a professional capacity. Preparing or settling the prospectus,,
formmg the company, negotiating agreements between vendors and an
mtended company, obtaining directors, making contracts for the company,
or otherwise actively engaging either alone or in co-operation with othersm the formation of a joint stock company will make a man a promoter
{Bagnall, 1877, 6 Ch. D. 382; Emma Sdve7' Mining Co., 1879, 11 Ch. D.
936)

;
but^a mere projector is not a promoter {Erlanger, 1887, 3 App. Ca.

123o). Whether a person is or is not a promoter is a question of fact, not,
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of law, aud must in each case be determined with due regard to all the

circumstances {Whcdcy Bridge, supra). This is all tliat can be said.

Persons combining as promoters of a joint stock company are not partners

so as to be liable for each other's acts {Hamilton, 1858, 5 Jur. 32 ; RcyncJl,

1846, 15 M. & W. 517, 529), but they may be {ih. See also Molleson, 1881,

S Pi. 630). Promoting syndicates, incorporated and unincorporated, are

very common now.

Promoters, as Ld. Cairns remarks in Erlangcr (supra, 1236), " stand

undoubtedly in a fiduciary position. They have in their hands the creation

and moulding of the company ; they have the power of defining how and

when, and in what shape and under what supervision it shall start into

existence and begin to act as a trailing corporation." It is the promoter

who selects the directors, who gives them such powers as he chooses. It is

he who settles the regulations of the company—regulations under which

the company as soon as it comes into existence may find itself bound to

anvtliins, not in itself illegal, which the promoter mav have chosen. This

control of the promoter over the company involves a correlative

responsibility, and out of this responsibility arises the doctrine, now
well settled, of the fiduciary relation of the promoter towards the

company he creates. It is an artificial doctrine, an extension of the

doctrine of agency, a sort of agency by anticipation ; for the promoter

is not strictly speaking an agent of or trustee for the company before

incorporation, and he cannot be agent for a non-existent company ; but

it is a salutary and necessary fiction of equity for the protection of

the company which afterwards consciously and voluntarily adopts and

becomes a party to the transaction. In virtue of this fiduciary relation-

ship the promoter, or even the firm of whicli he is a partner,

is accountable to the company for all moneys secretly obtained by him
from it. Srcretbj, tliat is the gist of the wrong {Huntington Co. v.

Henderson, 1877, 4 K. 294; Mann v. Edin. N. Tram. Co., 1891-2, 18

II. 1140, 19 K. H. L. 7 ; Seott. Pacific Co., 1888, 15 P. 290). The law does

not say a promoter may not make a profit out of a company he promotes,

provided he makes full and fair disclosure to the shareholders of the com-

]>any of what he is getting, and they assent to it. The ground of objection in

law to a secret commission paid liy the vendor to one standing in a fiduciary

relation to the purchaser (the company) is that it is a bribe paid by the

vendor to the purchaser's agent for bringing the purchaser to terms. It

therefore enhances tlie price against the ])urcliaser. It is against trust law

for an agent, without the knowledge of his constituent, to make ]»rofit of

his office. The law assumes tliat it is done at the cost of the constituent,

and admits of no evidence to the contrary (Ld. Young, 4 li. 301). There

are three ways in which a promoter may get a profit legitimately. He may
get it: (l)from tlie c'lmpany

; (2) from the com]»any's vendor; or (3) he

maybe at once vendor and ]>romoter, and get it in that way. (1) If, for

instance, the articles of a comi)any provide that })romoti(»n money, a sum
say of £10,000, shall be ])aid by the company to its promoter for liis

services, nothing, legally sjteuking, can be said against it (i)er Ld. Young,

4 P. 302; ,S'o//, 1870, 42 Sc. dur. 212). (2) The jiroinoter may receive a

commission from the vendcu- in cash or fully-])aid shares, provided it be

<li.sclosed. (3) The third case, where the ])romoler is also vendor, is well

exemjilifit'd in Erlangcr, supra. The vend(jr-j)romoter there—a syndicate,

of which Paron Krlanger was tlie animating spirit—had an island to sell,

rich in ]jlio,sj»hates. The syndicate formed a conijiany to buy it, but

the board of directors with which they furnished the company they created
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were their own nominees—mere dummies ; under these circumstances the

company was held entitled to rescission of the contract for sale. There is

nothing, as Ld. Cairns pointed out, to prevent an owner of proi)erty from

promoting a company to buy it, but if he does so it is incumbent upon him
—the promoter-vendor—to provide the company with an executive, that is

to say, with a board of directors, who shall both be aware that the property

which they are asked to buy is the property of the promoters, and who
shall be competent and impartial judges as to whether the purchase ought

or ought not to be made. The good sense of this is obvious. Instead of

claiming the secret profit from the promoter, the company may rescind

the contract (Ld. Cairns, 3 App. Ca. 1238 ; and as to the rights of the com-

pany where rescission has become impossible, see Cajjc Breton, 1886,

29 Ch. D. 795, and Ladywell Mining Co., 1887, 35 Ch. D. 413). A vendor-

promoter will not be less a promoter by putting in a nominee-vendor to sell

to the company {Glasicr v. Rolls, 1890, 43 Ch. D. 442).

Pr.ELIMINAKY AGREEMENTS.

In the process of promoting, a preliminary agreement is almost indis-

pensable ; the directors must be able when the company is formed to come
forward with a well-defined scheme, and tell the public that there is a

property which the company has accpiired or can acquire, and on wdiat

terras. For this purpose a preliminary agreement is prepared, and it takes

commonly one of two forms : (i.) an agreement by the vendor wdth a

trustee for the company, defeasil^le on non-adoption by the company ; or

(ii.) a draft agreement by the vendor with the company. In either case

the agreement is referred to in the articles of the company when formed

as proposed for adoption by the company, and the articles constitute an
authority to the directors to adopt it ; but such authority does not relieve

the directors of the duty, as agents of the company, of taking the terms of

the proposed agreement into careful consideration as business men, and
seeing that the company is not being taken advantage of. The improvident

adoption by directors of cut-and-dried agreements made by promoters, in

their own interests, with the company, is one of the most common causes of

ruin to companies.

Adoiition of Agreement.—Where the agreement is executed by the

vendor and an agent or trustee for the intended company, the company, after

its incorporation, and acting through the directors as its executive, requires
" consciously " and " voluntarily " to adopt the contract, i.e. enter into the

contract by taking the place of the agent or trustee ;
" and it is not

equivalent to this if the company merely act as if, contrary to the fact, the

contract had from the beginning been obligatory on it " (Lord President

in Tinncvdly Co., 1894, 21 K. 1009). In England this is done by a

supplementary agreement indorsed on the original agreement, and executed
by the vendor, the agent or trustee, and the company, whereby the com-
pany adopts the agreement, and declares that it shall be binding on the

company to the same effect as if the company had been in existence at its

date, and had now ratified it. The trustee is also discharged. It takes

this form because it has been held in England that a nullity cannot be
ratified—that there can be no " effective ratification of a contract which
could not have been binding on the ratifierat the time it was made, because
the ratifier was not then in existence" {Empress Enrjinccring Co., 1880,
16 Ch. 1). 125; Korthumhcrland Avenue Hotel, 1886, 33 Ch. D. 16). In
Scotland the homologation or adoption of engagements absolutely null is

quite recognised (1 Bell, Com. (M'L. ed.) 140); and it is thought that adoption

8. K.—VOL. VII. 8
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of the agreement, in pursuance of the memorandum and articles, by minute

of the board intimated to the vendor and the trustee would make it l)inding

between the parties ; but a supplementary agreement is quite appropriate.

Even in England, if the agreement be actually carried out upon resolutions

of the directors, the transaction will not be opened up {Howard, 1888,

38 Ch. D. 156).

"Where the original agreement is in draft, and is not signed till after the

incorporation of the company, no such questions arise ; but then the vendor

is not ett'ectually bound, and may raise his terms against the company.

Stamps.—Under the Stamp Act, 1891, particularly s. 59, agreements

for the sale of property to a company are to be charged with ad valorem

duty as conveyances on transfer; but from such i)ro})erty the following

exceptions inter alia are made: (1) heritage, the duty being paid on the

conveyance thereof
; (2) property abroad, on which no duty is chargeable

here
; (3) goods, wares, and merchandise, including moveable i)lant, all which

pass by delivery without a conveyance. In regard to goodwill, if it be speci-

tied in the agreement as included in the sale, ad valorem duty will be payable

(see Wilson, 1895, 23 K. 18 ; and Alpe, Stamp Duties, 5th ed., 101-124).

The Pkospectus.

Where a company is a public company as distinguished from a private

company, that is to say, when it intends to appeal to thepu])lic to subscribe

its capital, the first step after registration of the company is to issue a pro-

spectus. The proper function of a prospectus is to invite the public to take

shares in the new company. "When the shares have been allotted, its office

is exhausted, and the liability of those who issue the prospectus to the

allottees does not follow the shares into the hands of the transferees {Peek

V. Gimiey, 1873, 6 H. L. 377).

Duty of those vjho issue.—The prospectus issued to the pulilic is the

basis of the contract to take shares (Pulsford, 1855, 17 lieav. 87), and those

who put before the public such a prospectus to induce them to embark their

money in a commercial enterprise ought, as Ld. Herschell said in Derry v.

Peek, 1889, 14 App. Ca. 337, 376, to be vigilant to see that it contains sucli

representations only as are in strict accordance with fact. This duty, which

requires in these days to be em])hasised, is well stated l)y the late

Vice-Chancellor Kindersley in words which Ld. Ilatherley called a " golden

legacy." " Tho.se who issue a prospectus," said the Vice-Chancellor, " hold-

ing out to the public the great advantages which will accrue to ])crs()ns

who will take shares in a proposed undertaking, and inviting them to take

shares on the faith of the representations therein contained, are bound to

state everything with strict and scrupulnus accuracy, iind not only to

abstain from stating as fact that which is not so, but to omit no one fact

within their knowledge the existcncf! of which might in any degree alTect

the nature or extent or (piality of the privileges and advantages which the

prospectus holds out as inducements to i'dVaHhava^" {Nnn ]irunsunckCnitral

Jivjy. Co., 1H(J0, 1 Drew. & 8m. ;581), approved by ]A. ( 'lirlmstnrd {Central

liwy. Co. of Venezuela, 1 867, 2 11. L. 113).

DisrloHure of Contrarts.—In su])]»l(mient of the common law the Legis-

lature in tiie Companies Act, LS()7, inserted a secti<in (s. 38) requiring

every prospectus to specify "the dates iiml names of the ])arties to any

contract entered into by the; company, or the jmiiiiolcts, directors, or trustees

thereof, ItefoHi tlu; issue of tlie ))i'os]»e('tus " ; in default, tlu; jirospectus to

be deemed fraudulent on the ])art of tlu; ])ronioters, directors, and ollieers of

the company knowingly i.ssuing the same as reganls any person taking shares
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in the company on the faitli of such prospectus unless he sliould have had

notice of such contract. The section is not confined to contracts imposing

an ol)ligution on the company, but inchidcs every contract made Itefore the

issue of the ])rospectus the knowledge of which might have an effect n])on a

reasonable subscriber for shares in determining him to give or withliold

faith in the promoter, etc. Nor is the section limited to contracts entered

into between ]>vomoters and otliers «s s^irh, ]»ut includes contracts made with

a person wlio afterwards becomes a promoter, etc., provided the company be

entitled to the benefit and liable to the ol)ligations of the contract before

the issue of the prospectus {Gorcrs case, 1875, 1 Ch. D. 182 ; Tioycross, 1877,

2 C. r. ]). 469). The remedy is given to the individual shareholder against

promoters and others for indemnity or damages, not against the company
for rescission of the contract. Nor is the remedy given to the company
against promoters and others. A shareholder pleading the section must
prove that he relied on the prospectus {M'Morland's Trs., 1896, 24 K, 65).

The section includes parole as well as written contracts {Cajicl, 1888, o6 W. E.

689). It is no defence to nun-disclosure that the promoter or director hond

fide believed that the contracts need not by law be set out {Tioycross, supra).

While, however, disclosure of the dates and names of parties to contracts, in

com})liance with this section, will avoid the statutory consequences, it may
not be such disclosure of material facts as is required at common law

{Aaron's Reefs, [1896] A. C. 273 ; Sale Hotel, 1897, W. N. 175).

Waiver Clause.—The difficulty of knowing what contracts to disclose,

sometimes a disinclination to disclose them, has led to the adoption of a

waiver clause in prospectuses. The validity of such a clause has never been

adjudicated upon ; but as this is not a statutory provision affecting the

constitution of the company, but only a personal remedy for an individual,

he appears entitled to contract himself out of the remedy.

Directors Liability Act.— In the Directors Lialulity Act, 1890, the

Legislature has gone a step further, and has made liable for " untrue state-

ments " in a prospectus, not only persons who are directors at the time of the

issue of the prospectus, but every person who has authorised himself to be

named in tlie prospectus as a director or as having agreed to become, either

innnediately or after an interval of time, a director, and every promoter of

the company and every person who has authorised the issue of the pro-

spectus. If a person's name is improperly inserted as director, he is to be

entitled to indemnity or contribution (ss. 4, 5). See further on this Act,

infra, p. 117.

Fraud and Misrepresentation.

Apart from the constructive fraud created by the Act of 1867, s. 38,

those who issue ])rospectuses, and the companies on whose behalf they are

issued, incur lialjility. If the company adopt or approve of a prospectus or

other document containing misrepresentations or concealing material facts,

the document becomes the representation or concealment of the company,
and the company cannot retain benefit from a transaction, or enforce a
contract so induced, but must surrender what is taken under it. Directors
or others are liable in damages to persons defrauded by their false and
fraudulent representation or concealment. Hence tlie remedy of a party
so induced to contract with a company to his loss is twofold : (1) rescission

of the contract
; (2) damages.

(1) llescisslua.— \\y an action of reduciion against the cduipany he may
rescind the contract and demand restitution, tendering restitution in return.
If nmtual restitution be impossible, this remedy is lost. If he do not within
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reasonable time after learning of the franel challenge the contract, he is

bound by it. Further, he may, while ignorant of the fraud and without

any fault or delay on his part, lose this remedy by the occurrence of material

changes affecting the company {Graham v. Western Bank, 1865, 3 M. 617

;

Addic V. Western Bank, 1865-67, 3 ^I. 899 ; 5 M. H. L. 80 ;
Oakes v.

Turnuand 2 H. L. 325 ;
Houldsxcorth v. City of Glasgoio Bank, 1879-80, 6 R

1164, 7 E.' H. L. 53 ; Stone, 3 C. P. D. 282).

The statements in the prospectus are the basis of the contract between

the shareholder and the company, and, if false, the company cannot hold to

the contract (Banger, 1857, 5 H. L. 86 ; Becsc Bicer Silver Mining Co., 1867,

2 Ch. 615 ; Central Binj. Co. of Venezuela, 1867, 2 H. L. 99 ;
Lyndc, [1896]

1 Ch. 178). It is only necessary to prove that there was a material mis-

representation {Derry v. Peek, 1889, 14 App. Ca. 337, 359). It makes no

difference that the misrepresentation was an innocent one {Arkivriglit, 1880,

17 Ch. D. 320). The niisrepresentatiun must, however, be one of fact

{Eaglesfield, 1876, 4 Ch. D. 709), and the shareholder must prove that he

took the shares on the faith of it {Jennings, 1853, 17 Beav. 239) ;
but it is

not necessary that the misrepresentation should be the sole inducement

{NicoVs case, 1859, 3 De G. & J. 420; Arnison, 1889, 41 Ch. D. 369). A
contract to take shares induced by misrepresentation or fraud is not, however,

void, but voidable only, at the option of the party defrauded. Until avoided

it is valid {Oakes v. Turquand, 1867, 2 H. L. 375). The question therefore

arises, Has the claimant for rescission with notice of the misrepresentation

or fraud elected to affirm the contract, as, e.g., by dealing with the shares, or

not? {Clough v. London and N.-W. Bwy. Co., 1871, 7 Ex. 35; NicoVs case,

supra; Briggs, 1866, 1 Eq. 483; 3Iount Morgan West Gold Mines, 1887, 56

L. T. 622). If he has, his remedy is gone. Delay in rescinding is not only

e\adence of an intention to ailirm, but is a bar to rescission on another

ground, viz. that the shareholder's name being on the register may have

induced other persons in the meanwhile to alter their position {Caehar Co.,

1876, 2 Ch. D. 417). A man must not play fast and loose—he must not say,

I will al)ide by the company if successful, and I will leave the company if it

fails (Ashln/s case, 1870, 9 Eq. 263) ; nor is it enougli for the shareholder to

repudiate {/fare's case, 1869, 4 Ch. 503). I le must follow up the repudiation

by taking steps to have his name removed from the register {Scottish Petroleum

Co., 1883, 23 Ch. 1). 413). If he does so—if he commences an action to

rescind Ijefore winding-up begins—he has a right to have his name removed

from the register though a winding-up order is made l)eforc judgment for

rescission {Becsc Bivcr Co., supra; Boyle, 1885, 33 W. R 450). If he does

not, winding-up is an absolute bar to relief, because the rights of creditors

have intervened (Oakes, snprei). Tlie declared insolvency and stoppage of

the company is also a bar (Tennent, 1879, 6 P. 554, and (11. L.) 69).

Bh.stratiom.—A suppressio veri in the prospectus may entitle a share-

liolder to rescission, but, it must be a suppression of sometliing which ought

to be disclosed (Neiv Brnnsvnck and Cevnada Bwy. Co., 1S62, 9 II. L. 724).

'J'hc following misrc])rescntations have been held to entitle to rescission
:
as

to tlic jjcrsoiis to be directors (Srullish J'etrvleinn Co., supra ;
l)ut see Chambers,

1891, 18 P. 1039); as to the price to be i)aid for a concession (Central Bv^y.

Co. of Verwzuela, supra); as to there lieing a contract when there was only

negotiation (Boss, 1868, 3 Ch. 682) ; that a mine; was " working" when it

was worthless (Beese Birer Co., supra) ; as to shares having been subscrilted

wlicn the Kiibscription was only a sham (Arnison, supra). Cases in which

it was held there was no Biinicient misr('i»resentation are : JJellars, 1 884, 13 Q.

1'.. 1). 502; as to ju-ospectivc profits (Moore, 1887, 56 1.. -l ^}. P>. 235); as to
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manufacturing capacity {Denton, 1866, 2 Eq. 352, and British Burmah Lead
Co., 1887, 50 L. T. 815). Misrepresenations made liy directors to a general

meeting, and afterwards adopted and circulated by the company, will entitle

a person who, on the faith of them, buys shares either from a shareholder or

the company to rescind his contract {Xew Brunstviclc Co., 18G4, siqn'a,

p. 725; Nieol'-s case, supra; see, however, Worth, 1859, 4 Drew. 529).

(2) Damages.—The other remedy of a shareholder who has been induced

to take shares by fraudulent misrepresentation or concealment in the pro-

spectus is an action of damages against tlie directors or promoters, or one or

more of them individually. This remedy is not competent against the

company. It is inconsistent with his character as still a partner of the

company (Ilouldsivorih, 7 K. H. L. 53, 5 App. 317). But if necessary for

full redress, tlie shareholder may have both remedies (Lindley, p. 73). An
action for deceit diflers essentially from one brought to obtain rescission

{Dcrry v. Peck, supra). In an action of damages the plaintill' had, prior to

the Directors Liability Act, 1890, to prove (i.) actual fraud; (ii.) that the

fraud was an inducing cause to his contracting, and misled him ; and (iii.) that

he suffered loss as a natural consequence (Tu/loch, 20 D. 1045, 3 Macq.

783; Addic, supra; New Brunswick Co., 1864, supra; Smith v. Chachcick,

1883, 9 App. Ca. 187 ; Derry v. Peek, supyra). It was necessary to prove

not only that the representation was false in fact, but that the person

making it knew it to be false, or at least did not believe it to be true. It

was not enough to show that a person hand fide believing the statement he

made to be true, had not reasonable grounds for the belief {Lees v. Tod, 1882,

9 E. 807, 852-854 ; ^roM77iZtg, 1878, 5 R 1076, 1091, 1092 ; Weir, 3 Ex. Div.

238 ; Derry v. Peek, supra). The Directors Liability Act, 1890, passed

immediately after Derry v. Peek, has now made it no longer necessary in an
action against directors based on deceit, to prove actual fraud. It is

sufficient p)riind facie that the directors or persons responsible for the

prospectus have made " untrue statements " therein. Once this is proved,

the onus is cast on the directors to prove that they had reasonable ground

to believe, and did up to the time of the allotment of shares believe, that

the statements were true. (As to what is reasonable ground to believe, see

Glasier, 1890, 42 Ch. D. 458 ; Arnison, supra ; Peek v. Derry, 1887, 37 Ch. D.

541.) If the untruth be contained in an extract from a report by an
accountant, engineer, valuer, or other expert, the onus lies on the directors

to show that the extract was a fair representation of the report. Yet even

then the director will be liable if it be proved that he had no reasonable

ground to believe that the person making the report was competent to make it.

A deceived shareholder may keep the shares {Arnison, supra), and insist

in an action of damages. Such an action is, in England, barred at the end
of six years (21 Jac. i. c. 16); but in Scotland, apart from mora and
acquiescence, there is no bar except the long negative prescription.

A person who makes a false report or valuation recklessly or with gross

negligence, knowing it is to be used to induce third persons to advance
money on the faith of it, is personally liable to the persons so deceived

{Cami, 1888, 39 Ch. D. 39 ; Scholes, 1890, 63 L. T. 837, 64 L. T. 674).

Underwiuting Agreements.

Promoters of companies do not always trust to a prospectus

to get the capital they want. To guard against the contingency of

failure, the company's capital is often underwritten in whole or in part

before issue. The form which the underwriting agreement usually takes is

that of a letter addressed by the underwriter to the promoter, undertaking
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—that is, offering to undertake—for a commission to subscribe or find

responsible subscribers for say 10,000 shares—the underwriter's lial)ihty to

be reduced rateably in the ])r()])()rtion in wliicli the shares are subscribed by

the pubHc, and authorising the proniDter, in the event of the underwriter

not subscribing or finding responsible subscribers, to send in on the under-

writer's behalf an application for the proper amount of shares, which the

underwriter is in that event bound to take. It was until recently supposed

that a comi)any could not ])roperly pay for the placing of its shares {Lijdncy

and Wijpuol Iron Co., 188G, oo Ch. D. So ; Faiirc Electric Co., 1889, 40 Ch.

D. 141) ; but the dicta in these cases have been reconsidered in Metropolitan

Coal Consumers Assoc, [1895] 2 Q. B. 604; and it must now be taken that

a limited company may pay a reasonable commission for getting its share

capital subscribed, as it may for advertising the company's proi)erties.

What was allowed in that case as reasonable was an ordinary broker's

commission of 2i per cent., but there are many companies which could not

be brought out on those terms, and there appears to be no objection in

principle to a reasonable underwriting connnission, the rate of which will

vary accm'ding to the nature of the enterprise. Such contracts must be

disclosed under Act 1867, s. 38, or their disclosure waived. Where a

high rate of commission has to be paid to underwriters, it should be ])aid, if

at all, by the ])romoter-vendor, and this is now tlie usual course.

Underwriting agreements have been frequently before the Courts of

late. Underwriters' defences fall into two classes : either that some

condition precedent has not been fulfilled {Harvey Oyster Co., [1894] 2 Ch.

474; Brussels Palace of Vctricties, 10 T. L. E. 72), or that there was no

authority on tlie promoter's part to apply. On tlic latter point two cases

are instructive : Henry Benflcij cO Co., 1894, 69 L. T. 204, and Consort Deep

Level Gold Mininy Co., [1897] 1 Ch. 575. In the former {Bentley & Co.)

there was on the face of the underwriting letter an apjiarent authority to

the promoter to apply to the company for shares on the underwriter's

behalf, (pialified by a private letter between underwriter and promoter, but

unknown to the company, and the underwriter was held barred from

denying the authority. In Consort Deep Level ('<*. the defect of authority

was apparent on the face of the application presented to the company, and
the Court of Appeal decided there was no estopi)el. An miderwriting offer,

like any other offer, must be ascepted, and the acceptance conununicated to

the offerer, to constitute a contract in law ; see also Sanystcr, 1893, 9 T. L. E.

441, and Hemp Yarn ami Cordaye Co., Hindleys case, [1896] 2 Ch. 121.

Special Companies.

Private Companies.—There is a class of trading comi)anies now very

numerous—known as "private" companies. A ])rivate comi»any is

in all respects, in formation and constitution, the same as an ordinary

trading company, witli tbis difference, that the ])rivate company does not

ap]*eal to tbe public for its capital. Tlie genesis is this: ^V linn, or it may
be a single trader {S(domon, [1897] A. C. 22), wishes to get the advantages

of incor})oration, and to obtain them tbe i»artn.ers avail 1 liciuselves of the

macliinery provided by tbe C<jm])anies Acts. 'J'be business goes on just as

befcjro, only that tbe fiiin is clotlied with a corpoiatf; chai-acter. Many
ad\antages How from inciirj»oration, advantages wliidi are forcibly pointed

out by Mr. Palmer {Co. Pre., 6th ed., 44 1 ). Tlie cliier of t bese advantages is,

of course, tbat (»r trading witb liinitc(l liability—a ])i-otection s])eciully

valuable to members of a firm in consequence! of tbe; serious risks wliich a

partner, by the law, runs from tbe negligence or fraud of his copartner.
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There is tlio furtlier advantage, that the powers of the directors of a
company can he defined hy articles of whicli all persons dealing with the
company have notice. The restriction in a partnershiji deed on tiie powers
of a i»artner is of no efllicacy against outsiders dealing with the lirni. The
comjjany can borrow very advantageously on debentures, which an
individual or a firm cannot. Lastly, the continuity of a company is not
disturbed either by the l)ankruptcy, lunacy, or death of individual share-
holders, as a partnership is. This convenience is especially found where the
principal i)artner in a firm dies. Such a partner must either direct his

capital to be withdrawn—at great inconvenience to the firm—or authorise
his executors to carry on the business, at great risk to his estate and to the
executors personally. With a private company he can bequeath his shares
to trustees, who can let the management continue without risk to them-
selves, and without serious risk—under Limited liability—to the estate.

Special provisions are usually inserted as to transfer of shares, e.g. that no
share shall be transferred to a person not a member, so long as any member
is willing to purchase (see Palmer, Co. Pre, 6th ed., 463 et scq.).

Companies not Formed for Gain.—Besides trading companies formed for

the acquisition of gain, the Companies Acts provide for the incorporation of

associations not formed for the acquisition of gain, but to promote com-
merce, art, science, religion, charity, or any other useful object (Companies
Act, 1867, s. 23). An association of this kind may, on proving to the
Board of Trade that it is the intention of the association to apply its profits

or income in promoting its objects, and not to permit payment of any
dividend to the members,^ obtain from the Board of Trade a licence to

register with limited liability without the addition of the word " limited."

This licence may be granted subject to conditions. The name club, society,

chamber, or association can be used instead of company, which is a con-
venience. An association of this kind cannot hold more than two acres
of land without the sanction of the Board of Trade (Companies Act, s. 21).
The powers given by these sections have been largely used ; for instance,
for athletic and football clubs, for improving the breed of coach horses, for
training the deaf, for working ladies' guilds, for musical societies, for law
societies, for club-houses, for chambers of commerce, for charity. But the
Board of Trade now refuses to register golf clubs, and, it is presumed, other
athletic clubs. The most convenient way of constituting such a society is as a
company limited by guarantee. The Board of Trade require the memorandum
and articles to be settled by their counsel at the expense of the promoters,
and a fee of five guineas for that purpose must accompany the application.

Shares.

" A share in a company," says M. Pt. Lindley, " signifies a definite portion
of its capital ... a definite proportion of the joint estate after it has been
turned into money, and applied as far as may be necessary in payment of the
joint debts. But it includes a right to receive dividends, and ordinarily
it confers a right to vote," p. 449. A shareholder has merely a right to
a share in the profits of the trading, and to transfer his share to another.
He has no right to sell any i)art of the property which belongs to the
company as an undertaking. The business of the company is an entirety
{Bank of Hindustan, 1870, 6 C. P. 74 ; Zitccani, 1888, 60 L. T. 23). A share
IS moveable or personal estate (Companies Act, s. 22), and in England is

a chose in action {Colonial Bank, 1880, 11 App. Ca. 426).

This does not prevent the association paving interest to a mcinbor on money
borrowed from him.
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Allotment of SJiarcs.—If a company's capital is only partially suliscribed,

the directors have the ditlieult task of deciding whether they will go to

allotment or not. There is nothing in the Companies Acts to lead to the

conclusion that no business can be carried on until the whole of the

proposed capital has been subscribed {M'DougaU, 1864, 10 Jur. 1043), and
a shareholder cannot therefore get his money back on that ground, or on

the inadequacy of the subscription, for each coadventurer has subscribed on

the faith of all being embarked in one common undertaking (Baird v. Bos-i,

1856, 2 Macq. 61) ; but a company may, by its articles, provide—it rarely

does—that the business of the company shall not be commenced until a

definite amount or the whole capital has been subscribed {Ornamental

Pyrofjraphic Wooclicork Co., 1864, 2 H. & C. 71). The subscription of the

fixed amount is then a condition precedent to commencing business (Feirce,

1870, 5 Ex. 209; North Stafford Steel Co., 1867, 3 Ex. 172; Scottish

Petroleum Co., 23 Ch. D. 413); and pending it the company remains in a

state of susjiended animation. If there is nothing al)out it in the articles,

the directors must exercise their discretion as business men in going to

allotment. When the subscriptions are so few that the scheme must
necessarily become abortive, the directors ought to return the shareholders'

money {Elder, 30 L. T. 285) ; but directors cannot be held liable

for misfeasance in going to allotment on insufficient applications if they

have acted bond fide {Madrid Bank, 1866, 2 Eq. 216 ; Grimivade, 1885, 52
L. T. 409).

Agreement to take Shares.—A man can only become a member of a

company by contract {Hamlcys case, 1877, 5 Ch. D. 706), and tlie contract

must be with the company or those acting with its authority {Molleson v.

Frascrs Trs., 8 E. 630). In ordinary circumstances, to constitute a binding

contract to take shares in a company, there must be an application by the

intending shareholder, an acceptance by the company, and a notice of that

acceptance to the applicant {Scottish Petroleum Co., 1882, 23 Ch. D. 430),

The application need not be in writing {Goldie v. Torrance, 10 li. 174;
BloMun, 1860, 33 Beav. 529). As to an application through an agent, see

Frascr, 1871, 24 L. T. 746; PugKs case, 1872, 13 Eq. 566; LevUa, 5 Ch.

489; and Coventri/'s case, [1891] 1 Ch. 202. A mere exjjression of

"willingness" to take shares is not an application {Mason v. Benhar Co.,

1882, 9 E. 883). Acceptance of an application is ordinarily evidenced

by allotment, but it may be evidenced in other ways {Best's case, 1865,
2 De G., J. & S. 656 ; Great Northern Salt Works, 1890, 44 Ch. D. 483). The
shares need not be numljcred {Adam's case, 1871, L. E. 13 E({. 483). An
acceptance must be unconditional. If it introduces a new term, it is not

an acceptance, but a new offer {Duke, 1849, 2 Ex. Eep. 290 ; Penteloiv's case,

1869, L. E. 4 Ch. 179). Notice of the allotment need not be formal
{llicJiard^, 6 C. P. 591); if l)rought home to tlie a])])licant cdiunde it will

bind him ( mdlis case, 1868, 4 Ch. 325, n.; Fletcher, 37 L. J. Ch. 49). Wlien
sent by post the contract is complete as soon as tlie acceptance is put in

the post, though it never reaches tlie applicant, the principle l)eing that the

applicant has made the post-office his agent to deliver the offer and receive

the acceptance {Ifousrhold Fire Insiiranrc, 1879,4 Ex. D. 216; Hcntliorn,

[1892] 2 Ch. 27; but see \A. Shand in Mason v. JJcnhar Co., supra, \). 890).

A person telegraphing is to be treated as speaking at the place at which
the message is to be delivered {Coivan, 1886, 20 Q. B. D. 640). An
a])j)lic;ition may be withdrawn at any time before acce])tance is notified

to the ai)plicant {/frhh's case, 1867, 4 E<|. 9; Bitso, 4 Ch. I). 774); and
orally {Tramans claim, [1894] 3 Ch. 272). Sometimes an application is
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conditional. When this is the case the question arises wlietlier the condition

be a condition precedcnit or sul)se([uent. Consolidalal Cojqnr Co., 1877,

5 R odo; Jroud's case, 1859, 3 Do G. & J. 85; Pcrrdt's case, 1873, 15 E(i.

250 ; Howard's case, 18G6, 1 Ch. 561 ; Gorrissens case, 1873, 8 Ch. 507,

ilhistrate the former; Elkiiuitons case, 1867, 2 Ch. 511; Fishers case,

S/urimjto}i's case, 1885, 31 Ch. D. 120; Uridf/rr's case, 1870, 5 Ch. 305;

Jad'so'n v. Turquand, 1869, 39 L. J. Ch. 11 ; Barrett's case, 1865, 2 Drew. &
Sm. 415, the latter. An agreement to take paid-up shares cannot be con-

verted on a winding-up into an agreement to take shares not fully paid up

(Watcrhouse, 1870,^8 M. H. L. 88; Andersons case, 1877, 7 Ch. I). 95;

Addlcstonc Linoleum Co., 1888, 37 Ch. D. 171 ; Macdonald & Sons, [1894]

1 Ch. 89).

Payment for Shares.—When the Legislature in the Companies Act

sanctioned the principle of limited liability, it made it the price of the

privilege that the capital should be real, not a sham, and to this end it

required the capital to l)e paid up in full, and no shares issued at a discount

{In re Almada and Tiritds case, 1888, 38 Ch. D. 415 ; In re Addlestone

Linoleum Co., 1888, 37 Ch. D. 191 : Ooregum Co. v. Eopcr, [1892] App. Ca.

125).

But though payment in full was required by the Companies Act, that

Act said nothing about the mode of payment, and accordingly a company

often accepted from a shareholder payment for shares in kind—an hotel

company, for instance, in plate or furniture {EUdngtons case, 1866, 2 Ch.

511 ; Pellatt's case, 1866, 2 Ch. 527). This practice was susceptible of great

abuse : it tended to make the capital a sham without any certain criterion

of value, and ui order to put a stop to it the Legislature in the Companies

Act, 1867 (s. 25), provided that "every share in any company shall be

deemed and taken to have been issued and to be held subject to the pay-

ment of the whole amount in cash, unless the same shall have been other-

wise determined by a contract duly made in writing and filed with the

Kegistrar of Joint-Stock Companies at or before the issue of such shares."

If there are cross money payments presently enforceable—if the shareholder

owes the company £100 on his shares and the company owes the share-

holder £100, it is a useless formality for the shareholder to hand the money
over the counter to the company and for the company to hand it back again

to the shareholder (Spargo's case, 1872, 8 Ch. 407 ; Maynard, 1873, 9 Ch.

60). Tiiis, therefore, is payment in cash {Barroiv-in-Fimicss Investment Co.,

1880, 14 Ch. D. 403; Carriaqc Co-operative Sxj^j^ly Association, 1884, 27

Ch. D. 322; Johannesburg, [1891] 1 Ch. 129; Larocqnc, [1897] A. C. 358).

But a mere agreement by a company to pay a sum of money contempor-

aneously with an agreement by an intended payee to take shares is not

"payment in cash" {Arnot's case, 1887,36 Ch. D. 702; Cousfonholm Co.,

1891, 18 1{. 1076); still less is a stipulation for prepayment of shares by

set-off of a debt payable in future "payment in cash" (Kent's case, 1888, 39

Ch. D. 259) ; or an arrangement to receive fully-paid shares as the value of

advertisements in a newspaper ( Jr/r//r, 1879, 12 Ch. D. 511). Nor is the

crediting of estimated but undivided profits to bonus shares issued by the

company a payment in cash (Scottish Heritages Co., 1898, 5 S. L. T. No. 419).

Registered Agreements.—The alternative which the Legislature offers in

lieu of payment in cash is a registered agreement duly made in writing.

The conditions of this registered contract are conveniently summarised by

Fry, L. J., in New Eherhardt Co., 1890, 43 Ch. I). 129. First, there must be,

on or before the date of the issue of the shares, a contract (see Smith v. Brown,

[1896] App. Ca. 614); secondly, that contract must be duly made in
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writing ; and thirdly, that contract must be filed with the registrar. To

constitute a contract "duly made in writing" tlie allottee of the shares

must sign as well as the company. A parole acceptance by the allottee is

insuHicient. The contract need not, however, specify the numbers of the

shares {Fordc's case, 1885, So W. E. 839). The articles of association are

not a " contract in writing " within sec. 25 {Pritchard's case, 1872, 8 Ch. 95G).

Thus where articles of association duly registered provided that the com-

jiany should enter into an agreement to purchase a mine in consideration

in part of certain fully-paid shares, this was held not a "contract duly

made in writing" between the vendor and the company witliin sec. 25.

The ettect of such a clause is simply to give the directors authority to

make such a contract. The shares subscribed in the memonindum are

thereby issued, and are not protected by a subsequent contract (Dalton,

66 L. T. 704). The contract to be registered must be with someone external

to the company {Criclcmcrs case, "l874, 10 Ch. G14); but the person

external to the com])any need not be a person unconnected with the com-

pany—he may l»e, for' instance, a director or promoter (Andersons case,

1877, 7 Ch. 1). 105). The contract must also show a consideration for the

shares {Crichncr's case, supra), and it must be an adequate consideration,

that is, the equivalent of cash ; for a registered contract under sec. 25

regulates only the mode of payment : it does not exempt the shares from

being paid up in some value {Addlcstonc Linoleum Co., 1888, 1)7 Ch. D. 205

;

Almada and Tirito Co., 1888, 38 Ch. D. 425 ; Eddi/stone Marine Insurance

Co., [1892] 2 Ch. 423). The law may be stated thus : If on the face of

the contract it appears that the directors have in the exercise of their

discretion accepted the consideration, whatever it be— land, copyrights,

a concession, as the equivalent of the cash payable on the shares allotted,

the Court will not go into the adequacy of the consideration {Wragg
Limited, [1897] 1 Ch. 796); but if there be anything to impeach the

lona fills of the transaction, the Court will go l)ehind it and direct an

inquiry as to the value of the property comprised in the contract {FclVs

case, 1869, 5 Ch. 11). The contract must be registered "on or before" the

issue of the shares, i.e. must be substantially contemporaneous with the

issue of the shares. "Where owing to inadvertence it has not been registered

in time, the Court has allowed registration nunc 2)ro tunc even after winding

up (Presrrvation Syndiratc,[lS9Fj] 2 Ch. 768; Pool's case, 1887, 35 Ch. D.

579) ; but it must be satisfied that there are no creditors, or that if there

are, they consent. It is not suHicient to refer to the consideration as stated

in a document not filed {KhnrasLlwmn, [1897] 2 Ch. 451). If shares have

been duly i.ssued as fully ])aid under a registered contract, the protection of

the contract enures for the benefit of a transferee of the shares issued

under it, though the transferee has paid nothing, and has been presented with

the shares by the company's vendor. Where a com]tany's vendor stiindates

to Ije paid in fully-paid shares, but no contract is registered to make the

shares—in law—fully paid, if in such a case the shares have been allotted

to the vendor and registered in his name, ami lie knows it, lie will be liable

as a contiibutory ; but if he has not accpiired the full status of a share-

hf)ldcr, and the contract is still incom]tlcte, he will not 1)0 made a contri-

butory, b(,'cause a person who has only agreed to take shares which are fully

paid u]) is not to be compelled to take sonicthinij; .[uitc ililtcicnt (Arnot's

ca.se, 1887. 36 Ch. D. 702, 711 ; compare ,'^a7idys, 1889, 42 Ch. 1). 98).

Crrtificatrs.—A share or stock certificate, as Ld. Caiins said in Slirop-

shire Tramwaya Co., 1S74, 7 H. L. 509, is a solemn allirmation undei' the

seal of the comj)any, that a certain amount of shares or stock stands in the
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name of the individual mentioned in the certificate. Share certificates are

the proper documentary evidence of a shareholder's title {Sucidi Gcncralc

dr J'at'ia, 188G, 11 App. Ca. 29; Companies Act, s. 31), and every sliare-

holder is commonly hy the articles (Table A, Art. 2) entitled, on ])ayment
of Is. or other small fee, to a certificate specifyin^jj the sliares held hy him,

and the amount ])aid up thereon. The certificate docs not itself give a title,

but the certificates are tlic indicia of title which a transferee must have for

production to the company l^efore he can get his title perfected by registra-

tion {Colonial Bank, 1886, 11 App. Ca. 437; Shrojjshv'c Union Tary. Co.,

supra). If the certificates are not forthcoming on a transfer, their non-

production puts the transferee on inquiry, and prevents him setting up the

title of a buyer for value without notice, for nan constat the transferor may not

have pledged them {Society Generale de Paris). By giving a certificate the

company arms the transferee w'ith the power of holding himself out to all

the world as the owner of tlie shares, and a hondjide Iniyer from such trans-

feree may therefore under the doctrine of bar or estoppel maintain an action

against the company, not as the real owner of the shares, but as a person
whom the company is bound to treat as the real owner {Simm, 1879, 5 Q. B.

D. 188 ; Toml-inson, [1893] App. Ca. 396). The company is barred or

estopped from dis})uting the terms of the certificate. If it bears that the

shares are fully paid, a transferee acquiring shares in reliance on that re-

presentation cannot be made liable for calls {Burkinshaiv, 1878, 3 App. 1004
;

Bloomcnthal, [1897] A. C. 156 ; Scottish Heritages Co., 1898, 5 S. L. T. No. 419).

It is ditt'erent where the transferee, being a director, or allottee, knew the true

state of the shares {London Celluloid Co., 1888, 39 Ch. D. 190). The doctrine

of bar also applies in favour of a nominee of an original allottee {Parhury's

case. [1896] 1 Ch. 100 ; but see Furness & Co., 1893, 21 II. 239).

A " certification " is different from a certificate {Bisliop, 1890, 25 Q. B. D.
512 : Concessions Trust, [1896] 2 Ch. 757). It is generally a marking

—

" certificate lodged "—on the margin of the transfer, and is a representation

that the transferor has produced such documents as show a primd facie title

in him to the shares in the transfer (per L. J. Lindley, 25 Q. B. D. 519).

Founders Shares.—Founders' shares originated with private companies.
Thence they came to be frequently adopted by trading companies that were
not private, being found conveident (1) as a consideration for getting the

company's capital underwritten or other costs of promotion, and (2) as a
bonus to applicants for shares, one founders' share for, say, twenty ordinary
shares subscribed. Founders' sliares are usually issued of a lower denomi-
nation, and entitle the holders to half or one-third of the company's profits

after payment of 7 or 10 per cent, to the ordinary shareholders, sometimes
also to half the surplus assets on a winding up.

Calls.—See Call, vol. ii. p. 276. It may here be added that directors
are trustees of the call - making power, and must exercise it in the
interests of the shareholders, and not for their own ends {Gilbert's case, 1870,
5 Ch. 559 ; Odessa Trannvays Co., 1878, 8 Ch. D. 235).

Payments in advance of Ccdls.—These may be made under an article in

terms of or similar to Table A (7); and the advance bears interest, which
is a debt and may be paid even out of capital. The advance is a loan till

a call is made ; but the loan is not repayable {Lock, [1896] 1 Ch. 397
; [1896]

A. C. 461) ; and after creditors are paid, the rights of shareholders in advance
will be adjusted in a winding uj), for which purpose an equalising call may
require to be made.

Calls paid up under Act 1867, s. 24 (2) ad Jin., are in a difierent position.
These are not advances, but true payments of capital, and do not bear
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interest, but draw dividend from profits. A similar adjustment \Yill be

made in a winding-up.

Tkansfek and Transmission of Shares.

Shares of companies are property, and under the Companies Act, s. 22,

are "capable of being transferred in manner provided by the regula-

tions of the company." Every shareholder has therefore a right priind facie

to transfer tliem {Cawlci/, 1889, 42 Ch. D. 209, 2ol ; Bahia and ,San Francisco

llinj. Co., 18G8, 3 Q. B. 595). A director has the same right as an ordinary

shareholder to transfer his shares {Jessoj^ps case, 1859, 2 De G. & J. 649

;

G^//itr^'s case, 1869, 5 Ch. 559). including his qualification shares (>S'o?^^AZo?if?o?i,

etc., Co., 1888, :.'.9 Ch. D. .'.."•.l). A voluntary wintling-up being in contempla-

tion will not ])revent shareholders in a solvent comjiany, though cognisant of

the fact, transferring their shares {Taurine Co., 1883, 25 Ch. D. 118). But

a shareholder may bind himself not to transfer his shares for a limited time.

The power to transfer may also be restricted by the directors having a

more or less wide power to reject transferees. Otherwise the right is

absolute.

There is no obligation imposed on a transferor of shares of seeing that

a transferee is a proper person, but if he does not get a proper person as

transferee—if he transfers, for instance, to a pupil—he runs the risk of

having the shares thrown back on him (rarsons & Sjjong's case, 18G8, 8 Eq.

656). For a person once a shareholder remains a shareholder until he

executes a valid transfer or his shares are duly forfeited {Heritages case,

1869, 9 Eq. 5). A buyer of shares impliedly agrees to indenmify the seller

—to place himself exactly in the same position (for better or worse) as

between himself and the company as that in which the seller stood {Mayhcw's

case, 1854, 3 De G., M. & G. 848). If therefore he requires, as he may do,

the seller to transfer to a nominee of his, the transfer which the buyer

procures to be executed to such nominee must be such as completely to

relieve the transferor from all future liability {Maxtcd, 6 Ex. 151). After

the agreement for sale the registered owner is a trustee for the buyer of any

benefit accruing, such as a dividend or an option to take new shares {Black,

1878, 4 Ex. D. 241 ; Stewart, W. K, 1874, 171, 178). A seller of shares is

bound, if the contract fixes no date, to deliver the certificates within a

reasonable time {De Weal, 1886, 12 App. Ca. 141). The absence of certifi-

cates on a transfer puts the transferee on inquiry {Socidtd Generate de Paris,

supra). On a sale of bank shares the numbers of the shares must be specified

(Iceman's Act, 1867; rn-rj/ v. Bnrnrtt, 1884, 15 Q. 1'.. D. 388), otherwise

the sale is null {Nehun Mitchell, 1878, 6 II. 420).

Form of Trans/ir.—If a company's regulations prescribe a particular

course for a shareholder ceasing to be such, he can only cease to be a share-

holder by jjursuing that course {Banjate, 1851, 3 H. L. 312). The form of

the transfer depcinls on tlie regulations of tlic company {Socidd Genercde de

Parui, SHj)ra). U the regulations are silent, the ride as to the form of

transfers may be interpreted by the practice of tlie company {Marino's case,

1867, 2 Ch. 596). Shares in a company domiciled abroad, e.g. in the United

States, <an only l>e tiansferrfMl by an instninient elTectual by the law of the

United States for that purpose {Colonial JJa/iJ,-, 1890, 15 Aj)p. Ca. 281).

Directors' Dutg as to registering Transfer.— If the directors have no dis-

cretion in accejiting transferees, their funt^tion wIhh ;i Iriiiisler is ])iesented

is purely niinist(,'ria!. 'I'liey are entitleil to examine it, to satisfy themselves

that it is in order ami the transferee genuine. They are bound to act

promptly and according to the usual course of business, and not carelessly or
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purposely to delay (Nation's case, 1866, 3 Eq. 77). If a transfer be real,

i.e. a transfer out and out of all the transferor's interest, it will Ijc u])hel(l,

although it be made to a mere pauper, and for tlie avowed purj^ose of

relieving the transferor from any future liability (E. v. Lamhournc Valky
Rivy. Co., 1889, 22 Q. B. D. 406). It is the fault of the regulations of the

company if they admit of ])ersons becoming shareholders who are of no means
(King's case, 1871, 40 L. -J. Ch. 366). Most com})anies' articles consequently

contain a power to the directors to veto transfers. This power is only

available while the company is a going one (City of Glasgoiv Bank, 1879, 4
App. Ca. 573). Like other powers of directors, it is a fiduciary one (Gresham
Life Assurance ^Society, 1872, 8 Ch. 449), not to be arbitrarily or capriciously

exercised (Bell Brothers, 1891, 65 L. T. 245), for so exercised it might mean
confiscation. The directors' duty is, keeping in view the terms in which
their power is expressed, fairly to consider the fitness of the proposed trans-

feree at a board meeting {Ceylon Land and Produce Co., 1893, 7 T. L. 11. 692).

If the power to reject a transfer is limited to shares not fully paid up, this

points to a pecuniary responsibility of the transferee as the principal element
to be regarded by the board. Directors cannot under a power veto a transfer

because they disapprove of the purpose for which it is made, e.g. to multiply

votes, if there is no objection to the transferee (Moffatt, 1877, 7 Ch. D. 605
;

Pender, 1877, 6 Ch. D. 70). It seems doubtful whether directors of a company
could properly refuse to approve a transfer to a nominee of a rival company
(Rolinson, 1865, 1 Eq. 32). A director may approve a transfer to him-
self (Burl-c, 1870, 6 Ch. 262). As to transfer to minor, see Hill, 1879, 7 E. 68.

If the directors have fairly considered the question at a meeting, and
there is no evidence to show that they have acted corruptly or capriciously,

the Court will not interfere with their discretion (Gresham LAfe Assur.

Society, supra). But where there was evidence that the chairman and
others of the directors had been actuated by feelings of hostility to the

transferor, the Court overruled the rejection (Ceylon Land and Produce Co.,

supra). The directors are not bound, either out of Court or in Court, to

give their reasons for disapproving the transfer, and their not doing so will,

therefore, not make the Court draw unfavouralile inferences against them
(Coalport China Co., [1895] 2 Ch. 404); but if they choose to give their

reasons, the Court will consider whether they are legitimate or not (Bell

Brothers, sup)ra).

On a sale of shares according to the custom of the Stock Exchange
(making the price payable on the seller handing over a duly-executed
transfer and the certificate), there is no implied undertaking by the seller

that the directors shall accept the buyer as a transferee, and that if they do
not accept him the price shall be refunded (London Founders' Assoc., 1888,

20 Q. B. I). 576 ; Harrison, 1885, 28 Ch. D. 363). The transferee takes the

risk.

A power is also given (Table A, 10) to refuse registration of a transfer

made by a member who is indebted to the company. Under the Companies
Clauses (Scotland) Act, 1845, s. 17, a member is disentitled to transfer

shares on which calls are in arrear, which is a more limited protection to

the company. The wider remedy is not inconsistent with, but is not so

strong, as the Scots common-law right of retention (Bell's Tr., 1886, 14 R.

246 ; Stringer, 18S2, 9 Q. B. D.). The indebtedness must be determined as at

the date when the transfer is presented (Cawley, 1889, 42 Ch. D. 209). As
to the effect of the Companies Clauses Act, see Huhherstt/, 1867, 2 Q. B.

471; JFatson v. Bales, 1857, 23 Beav. 294; and Hoylahc hey. Co., 1874,
9 Ch. 257. Where a shareholder whose calls were in arrear had induced
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the company to postpone making a call, and immediately transferred his

shares, the Court refused on equitable principles to order the company at the

instance of the transferor to register the transferee {Parker, 1867, 2 Ch. 685).

Misdescription of the transferee is another ground on which the

directors may veto a transfer {Paynes case, 1869, 9 Eq. 223 ;
Williams case,

1869, 9 Eq. 225, n. ; Pogci-'s case, 1872, 25 L. T. 406), because it prevents

the directors exercising any real judgment. But see Masters case, 1872,

7 Ch. 292, and European arbitration cases collected in Buckley, 7th ed., 39.

If directors come to the conclusion that they cannot go on, and must

wind up, it has been held that they should pass a resolution to allow no more

transfers {Nation's case, 1866, 3 Eq. 77 ; Loire's case, 1869, 9 Eq. 595). And
where by a circular the directors have announced the insolvency of the com-

pany, and convened a meeting to pass a winding-up resolution, the directors

are not entitled to pass transfers or alter the register after the issue of the

circular {N. Mitchell, 1878-79, 6 E. 420, also H. L. 66 ; A. Mitchell, 6 R 439,

also H. L. 60; MacclonakVs Trs., 1879, 6 R 621 ; 3Iylcs, 1879, 6 R 18).

Sliares may be transferred, after a voluntary winding-up, with the

sanction of tlie liquidator (Companies Act, ss. 131 and 153; Penhar Co.,

1879, 6 B. 706 ; National Panic of Wales, [1897] 1 Ch. 298).

Forged Transfers.—A forged transfer of stock or shares does not affect

the title of the stockliolder to the stock and the dividends on it {Paris,

1836, 2 Bing. 393; Waterhouse, 1879,41 L. T. 553), and the true owner of

the stock or shares is entitled to require the company to recognise him as

still being the holder of the stock or shares purported to be transferred

{Sloman, 1845, 14 Sim. 475), and to have the alleged transfer and regis-

tration cancelled {Johnston, 1870, 9 Eq. 181). Thus where a trustee of

Bank of England stock had forged his co-trustee's name to a power of

attorney, and sold the stock and absconded with the proceeds, the bank

was ordered to re-invest the stock in the name of the innocent trustee.

The trustee has a right in such a case to say to the bank, " You must make
the account stand as it ought to stand without regard to the unauthorised

transfer" {Sloman, supra: Taylor, 1860, 28 Beav. 287; Parton v. North

Staffordshire Pwy. Co., 1889, 38 Ch. D. 458). Companies conmionly protect

themselves against forged transfers by sending a notice to the registered

shareholder informing him that a transfer has been presented for registration,

but a shareholder's disregarding such a notice from tlie company will not

bar him, if the transfer is a forgery, from compelling tlie company to restore

his name t(j the register {Parton v. L. cO N.-W. Pwy. Co., 1889, 24 Q. B. I).

77). Suppose, however, that a person innocently brings a forged transfer

to the company, and that the company registers it, does it by so registering

implio(llv guarantee the genuineness of the transfer to the bringer ? The

answer is No. The company owes no duty to the bringer to make in(iuiries

whether the transfer is genuine or not ; the company is not i)recluded from

saying to him, to use Ld. Bramwell's words, "You brought us a forged

transfer, we believed it to be genuine, and we have registered you as a

stockholder ; but we are not estcqjjjcd from saying that the transfer was

forged and that you have no real title" (<Sim///,^1879, 5 Q. B. D. 203, 204;

Waterhouse, supra). But if a company registers a person claiming under a

forged transfer and issues him a certificate, it thereby enables him to liold

himself out as a true ownei-, and a Imnd fidr buy(!r from him may therefore,

under tlie dcjctiine of bur or estoppel, maintain an action against tbc conqjany,

not as the real owner of the stock, but as a person w hum I he cniiiiiniiy is hoi.iKJ

to treat as the real owner {Simni, supra ; I'.ahia ami San Francisco Pwy. Co.,

186.S, :; (,). B. 584; Shaw, 13 Q. B. J). lU.'.). The measure of damages
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in an action against the company, based on sucli a bar or estoppel for
misrepresentation of title, is the market value of good shares at tlie date
when the buyer was deprived, by the intervention of the true owner, of the
shares which he was led to believe were his.

The Forged Transfers Act, 1891, and the amending Act, 1892, were
passed " for preserving purchasers of stock from losses by forged transfers."
They give power to a company to make compensation by a cash payment
out of the company's funds for any loss arising from a transfer of any shares
or stock in pursuance of a forged transfer, or of a transfer under a forged
power of attorney; and the company may, by a small fee, by insurance,
reservation of capital, accumulation of dividends, or in any otlier manner it

may resolve upon, form such compensation fund. The company may also
borrow for the purpose on the security of its property. It may impose
reasonable restrictions on the transfers of shares and powers of attorney to
transfer. The company is to be surrogated to any rights of the payee of
the compensation. The Act applies to losses and forgeries before 1891.

Transmission of Shares.—In addition to allotment and transfer, sliares

are acquired by transmission from deceased shareholders. Tlie provisions
of different companies vary considerably on this head, but in ordinary
circumstances the presentation to the company of the confirmation or
probate in favour of the executor entitles him to be registered, and if he
authorises or afterwards adopts this step, he therefore becomes a shareholder
to all effects {Buchan, 1879, 6 E. 567, and H. L. 44; MEicen, 1879, 6 E.
1315 ; Bell, 6 E. H. L. 55 ; Gordon, 7 E. 55). I>ut the executor may wish
to transfer shares to someone else, either on sale or by arrangement, and
for that purpose he is not bound to go upon the register, and may execute
a transfer without doing so (Companies Act, s. 24). He is entitled to
reasonable time for consideration and to find a purchaser, and may in the
meantime send in his title to be noted and may draw dividends. The con-
firmation or probate is a sufficient warrant for that, but the executor does
not thereby become a partner {Buchan, supra). How long the executor is

entitled to occupy this position is not clear. The articles of the company
commonly contain provision authorising the company after a definite time
to sell or forfeit the shares, and thus compel the executor to act. So long
as the name of the deceased remains on the register, his estate is liable for
all obligations connected with the shares, and "the executor distributing the
estate without making provision therefor is personally liable (see Heritable
Securities Association, 1893, 20 E. 675 ; Stewart, 1871, 9 M. 810). But if the
executor gives no express or implied autliority to place his name on the
register, he does not become a partner. Authority by the executor to the
law agent, to complete the executor's title, is not authority to place him
on the register (.SVo;;/, 1879, 6 E. 1126; Wishart, 1879, 6 E. 1341). An
executor's authority to place on the register may be recalled before it has
l)een acted on, and if it has not been acted on before the commencement of
the liquidation, or before the declared insolvency of the company, it is held
recalled, and the entry, if made, can receive no effect {Macdonald, 1879, 6 E.
621 ;

Mylcs, 1879, 6 E. 718). But it is diff'erent in the case of a transfer on
sale {Howe, 1879, 6 E. 1194 ; Stenhouse, 7 E. 102 ; Turnlmll, US. 487; Allan,
15 p. 725). It is no part of the duty of a trustee in bankruptcy, or of a curator
bonis for a lunatic, to go upon the register, but their titles may be noted and
dividends drawn {Mi/les, supra ; Lindsay, 1879, 6 E. 671). But if a trustee in
bankruptcy, curator bonis, judicial factor, or other officer autliorises the com-
pany to register the shares in his name, he is liable as a sliareholder {Lumsdrn
v. Peddle, 1866, 5 M. 34). Authority to place on the register will be inferred
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from acting as a shareholder, or from autliorising or approving of the

purchase of shares, though the transfer was not signed by all the trustees

{Roberts, 1878, 6 K. 805 ; Kcr, 1879, 6 11. H. L. 52 ; Cnnninrjhamc, 6 R H. L.

99). Parole evidence will be admitted to explain writings bearing on the
authority to register {Stott, supra ; Gillespie, 1879, 6 E. 813). One of a body
of trustees or executors (except the last) ceases, by resignation intimated to

the company, or by death without intimation, to be a shareholder (Sinclair,

Tochetti, Oswald, Low, 1879, G P. 461, 571, 789, 830).

Lien of Company.—At common law a Scotch company has a lien or

right of retention over the company's shares belonging to a shareholder, in

security and satisfaction of debts due by him to the company (Bell's Tr.,

1886, 14 11. 246). This entitles the company not only to refuse to register

a transfer, but to sell the shares in satisfaction of the debt. The articles of

a registered company usually give it a " first and paramount or permanent
lien " upon the share of every shareholder for all debts due from him to the

company. Without such a provision a company in England has no lien or

charge (Diinlop, 1882, 21 Ch. D. 583). AVhen a company with such a lien

receives notice of a charge on the shares, it cannot set up its lien against

the person entitled to the charge in respect of a debt subsequently accruing
due from the shareholder to the company (Bradford Banking Co., 1886, 12
App. Ca. 29 ; and see Neio London, etc.. Bank, 1882, 21 Ch. D. 302).

Register of Members.—As we have seen, this is a very important record,

particularly with reference to transfers and transmissions of shares. Every
company under the Companies Act is required under a penalty to keep such
a register and to enter therein—(1) the names, addresses, and occupations of

such members, the numljer of shares held, and the amount paid up thereon

;

(2) the date of every member's entry on the register
; (3) tlie date at which

any person ceased to be a member (Companies Act, s. 25). The register is

primd fade evidence of the truth of the matters required to be entered in

it. This is an exceptional privilege, and therefore the prescribed mode of

keeping the register must be strictly complied with (Bain, 1850, 3 H. L. 1).

In an action for a call, it is sutlicient to produce the register with the

defendant's name in it as a shareholder, and it is then for him to rebut the

evidence (West Cornwall Rvjy. Co., 1850, 15 Q. P. 521). The register is the

only evidence of the right to vote (Pender, 1877, 6 Ch. D. 70). The register

is required by sec. 32 of the Companies Act to be open to the inspection of

any member gratis, and of any other person on payment of a shilling.

This provision opening the register to the inspection of all the world is part

of the policy of the Legislature in conceding limited liability. It is to

enable persons dealing witli tlic company to know to wlinni and to wliat

they have to trust ((Jakes v. Tur(iu(iiid, 1867, 2 ]{. L. 367). The right to

inspect carries with it the right to take copies (Mutter, 1888, 38 Ch. I). 92).

A shareholder cannot be refused inspection because he is using his right in

tlie interests of a rival company (<7>.).

Annual List of Members.—The conii)any is also required, under a pen-
alty, immediately after the amiual meeting of the company, to send to the

registrar a list of members with certain particulars of tlieir lioldings, etc.,

and to keep a cojjy of the list in the register (Companies Act, ss. 26 and 27).

The coiii](any is also (Mn])0wered (s. 33) to close tlie register, on giving

notice i»y advertisement, for any time not exceeding in whole thirty days
in each year. This power is exercised at the time of tlie annual meeting;
and except by this means the comi)any cannot, in case of a ])anic, prevent
sharf'hohlers leaving tho coni|)any, exc(!pt by the diastic inctliod of ])assing

a winding-up resolution. The circumstances in which the directors may or
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may not refuse to register transfers have already been referred to (pp. 124-G,
supra).

Notices of Trust.—It is declared (s. 30) that no notice of any trust, ex-

pressed, implied, or constructive, is to be entered on the register; but this does

not apply to Scotland, where the practice has always been to disclose trusts.

The effect, however, is only to earmark the shares as belonging to the trust,

and safeguard the interests of beneficiaries, not to affect the lial)ility of the

trustees as the shareholders of the company {Muir, 1878, G li. 392). A person
obtaining an allotment of shares, and authorising his name to be placed on
the register, is not entitled to have it removed on the ground that by agree-

ment with the directors his name was entered there only that he might
place the shares among persons willing to take them (Jliln, 1887, 15 li. 21).

Bedification of Register.—The register being then the authentic evidence

of the constituency of the company, it is very important that it should

truly represent that constituency, that is, should contain the names of the

persons, and only of the persons, who are from time to time the real share-

holders, and for this purpose the Legislature has in sec. 35 of the Companies
Act supplied a summary mode of rectifying the register. This section pro-

vides that " where the name of any person is without sufiicient cause entered

in or omitted from the register of members of any company under the Act,

or if default is made, or unnecessary delay takes place, in entering on the

register the fact of any person having ceased to be a member, the person

or member aggrieved or any member of the company " may apply to the

Court for an order for rectification. It has been decided, after some fluctua-

tion of judicial opinion, that the Court has jurisdiction under this section

to make a summary order for rectification in all cases that it may think fit,

whether as between the company and a shareholder, or between two dis-

putant shareholders inter se {Shaw, 1887, 2 Q. B. D. 463) ; but the jurisdic-

tion is a discretionary one, and there are cases in which the Court will not

try by this summary machinery what is appropriate only to an action of

reduction, e.g. a challenge on the ground of misrepresentation in the pro-

spectus {Ruhy Consolidated Mining Co., 1874, 43 L. J. Ch. 033 ; Blailde v.

Coats, 1893, 21 E. 150); but extensive use has been made of this section

in the case both of going companies and companies in liquidation, where
the question is whether the petitioner agreed to become a member, or

authorised his name to be placed on the register {City of Glasgoiv Bank
cases, G K.) ; and cases of the liability of husbands and wives and of

trustees and executors were so tried, also some cases of misrepresentation
{Chanibers, 1891, 18 E. 1039 ; Blaliston, 1894, 21 E. 417), and a case of

the issue of shares at a discount {KlencJc, 1888, IG E. 271)—all of which
involved an inquiry into disputed facts. The Court may, under sec. 98 of

the Companies Act, rectify the register after a winding-up order has been
made. A company is by the Companies Act, 1880, empowered to keep a
colonial as well as a home register.

DlEECTOIIS.

Nature of Office.—A company as an abstract entity cannot act of itself.

It must act by agents. Those managing agents are commonly known as
directors. At one time it was usual to speak of directors as trustees, but
this view has been considerably modified. " They certainly.are not trustees,"
said Kay, J., in Faure, 1890, 40 Ch. D. 150, "in the sense of that word as
used with reference to an instrument of trust, such as a marriage settlement
or will. They are managing agents of a trading association." The company
property is not vested in them. The element of truth in speaking of

S. E.—VOL. VII. 9
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directors as trustees is, that the fiduciary relation of the ordinary agent is in

their case accentuated bv the fact that their principal—the company—is a

mere abstraction, thus relegating to the directors very wide discretion m the

manacrement of the companv's funds and the exercise of the company s powers.

Appointment.—DiTectok are usually named in the articles of association,

and their number fixed. It varies from three to seven, seldom more, a

lan'e number weakening the sense of individual responsibility. Under the

artTcles contained in Table A the number of the directors and the names

of the first directors are to be determined by the subscribers of the

memorandum (Art. 52), and till they are so determined the subscribers

of the memorandum are to be deemed to be directors (Art. 53). The

power thus given to the subscribers of the memorandum—the statutory

directors as*they may be called—to appoint remains in force until an

appointment of directors lias been made. It is not lost by the fact that

the fii-st general meeting lias been held without directors being appointed

thereat {John Morlcy BaiUUmj Co., [1891] 2 Ch. 393), but to be exercisable

the company must have been first registered {Muller, 1 Meg. 274). The

subscribers need not meet for the purpose of appointing, as directors must.

It is euouf^h if they have determined the number and names of the directors

in any wav, r.y. by'writing {Gnat Xorthcrn Salt Co., 1890, 44 Ch. D. 472),

but in such a case—where they do not meet—all the subscribers must sign,

and not merely a majority {John Morlcy Building Co., supra). A majority

of the subscribers of the memorandum assembled at a meeting is, however,

competent to appoint directors {York Tramways Co., 1882, 8 Q. B. D. 685;

Juhnnnc.shury Ilutd Co., [1891] 1 Ch. 125), but not a meeting of less than a

majority {London and Southern Counties Freehold iMud Co., 1885, 31 Ch. D.

225). The notice of meeting must be a reasonable one. Two days is enough

{John Morlnj Building Co., supra; and see London Freehold Land Co., supra).

Art. o') of Table A requiring seven days' notice of meeting does not apply to

a meeting of the subscribers of the memorandum. It has been held in an

Irish case {Ballina Light Biwy. Co., 1888, 21 L. E. Ir. 501) that if the sub-

scribers of the memorandum are by the articles to appoint the first directors,

an<l until directors are so a|)pointed are to have the powers of directors, and

the suljscribers make default in appointing, they are chargeable in equity as

if they had duly app(jinted themselves.

Directors, other than the first directors, are elected at the ordinary general

meeting of the company in each year. If any dispute arises as to the

propriety of a director's election, tlie proper course is to call a general

meeting of the company and get the thing set right {Wandsu-orth Gas Co.,

1870, 22 L. T. 405 ; and see John Murley Building Co., siipira). It is entirely

a matter for the company, not tlie Court; the Court will not compel a

company to take a ])eison as managing director whom the eom])any does not

• Icsire to act as sucIj {L'ainbridgr, 1889, 41 Ch. D. 474). Mutual confidence

is the basis of the relation. Nor will the Court give eflcct to an agreement

by which one company is to have the right of im])osing directors on the

Bharehoiders <if another (;om]tany (Janies^ 187;', 11. L. 1535). Directors who
act as such, knowing their apjioinlmeiit to be invalid, thereby render them-
wlves liable for any act of connnission or omission on their jjart in the same
way i'.nd to the same extent as if they had been de Jure directors {WestC7'n

Bank, 1872, 11 M. 90; Coventry and I)i.rons case, 1880, 14 Ch. D. 670).

Iletirancnt of Diredors.— Tuder Tabh; A, Art. 58, the whole of the

directorate arc to retire from office at the first general meeting, and one-

third in eacli succcHKive year; but the article now most generally ad(jpted

providcB for retirement of one-third only of the directors at the first general
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meeting, as well as at general meetings in subsequent years, such one-third

being selected by ballot in the first year, and afterwards those who liave

been longest in oilice. Any casual vacancy in tlie board may usually be
filled up by the directors, but the appointee holds so long only as the

vacating director would have retained his oilice. " Casual vacancy " means
any vacancy not occurring by eilkixion of time, that is, any vacancy occurring

by death, resignation, or bankruptcy {York 'TrarnvxiyH Co., supra). As
retiring directors are eligible for re-election, the services of valuable directors

are secured to the company. Directors may vacate oflice by becoming
bankrupt, or lunatic, or insolvent, or by non-attendance for a long period at

board meetings, by ceasing to hold their qualification, ])y resignation, and in

other ways. A director being merely a member of a firm, or director of a
company, contracting with the company whose director he is, does not
thereby vacate his office, but is only disentitled to vote in regard to that

transaction, and there is usually a clause in the articles to that effect.

Defects in Aidhority of Directors.— Disqualifications of this kind or

defects in the appointment of directors might cause serious inconvenience

to persons dealing with the company in ignorance of them, and sec. 67 of

the Companies Act accordingly provides that " until the contrary is proved,

all appointments of directors, managers, or liquidators shall l)e deemed to be
valid, and all acts done by such directors, managers, or liquidators shall be
valid, notwithstanding any defect that may afterwards be discovered in their

appointments or qualifications." Art. 71 of Table A reproduces the same
protective principle, omitting the words " until the contrary is proved."

It has been held that sec. 67 is not restricted to dealings with the outside

public, but applies to dealings with shareholders, and will validate, for

instance, a call made by dc facto directors, though after the call is made it

is discovered that the directors were appointed at a general meeting called

on insufficient notice {British Medical Assoc., 1889, 61 L. T. 384); but the
section only validates acts done before the invalidity of the appointment is

shown {Old Bridport Brewery Co., 1866, 2 Ch. 191 ; BranJcsea Island Co., 1890,
1 Meg. 12). Where, however, a minimum number of directors is prescribed

in such terms as to be imperative and not merely directory, a call made by
a board below the minimum will be invalid and incapable of enforcement
{Bottomlcy, 1880, 16 Ch. D. 681). But if there be a clause providing that
continuing directors may act notwithstanding any vacancy in the board, this

will validate acts done when the board has fallen below the minimum
{York Tramways Co., supra; Scottish Bctrolcum Co., 1883, 23 Ch. D. 413).
Such a clause would not justify the Y'ermanent reduction of the board below
the prescribed minimum. It would, it is thought, apply merely till the next
meeting of the company, when the vacancy should be filled up. There is

nothing to prevent a director of a company becoming director of a rival

company in the absence of any special prohibition in the articles {Bondon
and Mashonaland Exploration Co. v. Nciv Mashonaland Co., W. N. 1891, 165).

Qualification of Directors.—Table A requires no qualification in a
director, that is, he need not be a member of the company. But, as a
rule, articles now contain a qualification clause, on the principle that
a director should have a substantial stake in the company. The qualifica-
tion may not apply to directors nominated in the articles {Consolidated
Copper Co., 1877, 5 Bt. 393). A director required to qualify need not take
his qualification shares from the company {Brown's case, 1873, 9 Ch. 102).
To render a director liable as a shareholder there must be a contract by
him to take the shares. The mere acceptance of the office of director, or
even acting as svich, does not constitute such a contract {Wheal Buller
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fi:(Wi«oZs,I,S3S,,3a Ch. D. 42; Onsloivs case, 1888, 57 L. J. Ch. 338 n.)\ but

^}- a contvact to qualify as a director, i.e. to acquire shares within a

lieasonable time, either from the comi3any or some outside person {Hutchin-

ins case, [1895] 1 Ch. 22G); but acceptance or acting maybe evidence

from which a contract may, in tlie circumstances, be inferred (Browns case.

(and Jlcrcyma was similar), providing that if a director shall fail to acquire

12s .qualiiication within a mouth he shall be " deemed to have agreed to

talce,|.lie,,saffl,shaj-es from the company, and the same shall be forthwith

ilut.Ud 'to -pm,/ is effectual to fix the director, and is now commonly

adopted,
'

Eye4i ""i^isn there is a contract established, the director has a

riBasoiVJlj^ itwie far acquiring the qualification {Karuth's case, 1875, 20 Eq.

506; i^i:cticQijl..MevAtt's case, 1883, 25 Ch. D. 283); and if the company is

wound iip l)Gfo):e a reasonable time has expired, he cannot be fixed as a

contrittwy {Bolt<9^^ ^5 Co., [1894] 3 Ch. 356).

•'^Fqic^ts of I{{i:cctors.—Directors are special agents of the company in

respect of the poV.ei's vested in them by the articles, but they may also be

regarded as general agents of the company in matters not specially pro-

vided for and not foreign to the objects of the company. Their powers under

the articles are usually of the widest description {Ernest v. Nicholls, 1856,

^.H. L. 419). By Art. 55 of Table A they may exercise all the powers of

tie.company except such as are required to be exercised by the company
in general meeting, and this policy is a sound one. Directors are business

me^ managing a trading association, not like trustees vested with property

to preserve and ultimately divide ; they have to carry on, consolidate, and

extend the company's business, enter into contracts, invest or spend the

company's funds, appoint and dismiss servants, decide upon dividends,

make calls, issue debentures, pass transfers cum multis aliis; and for these

things they require a free hand. " In my opinion," said James, L. J., in

A.-Cr. v. Great Eastern Bwy., 1879, 11 Ch. D. 480, " the majority of managing
partners may be trusted and ought to be trusted in determining for them-

selves what they m*ay do and to what extent they may go in matters

indirectly connected with or arising out of their business relations with

others." Accordingly, acts within the company's powers bind the company,
and that even although the conditions or regulations prescribed to the

directors by the company may not have been complied with, provided the

pers^ju transacting with tlie directors acted bond fide and without notice of

the irregularities. The acts were in substance within the powers of the

company, and the other party was entitled to assume that all prescribed

direetiona were duly complied with ; omnia rite acta {Hciton, 1877, 4 lu

830 ; jUroicns ca.se, 188G, l-'1 11. 515). If, for instance, a share certificate which
i.s €./.;/(«/?w regular is issued, the company cannot set up against the share-

holder that the certificate was forged bv its secretary {Shaw, 1884, 13

Q. B. D. 193; County of Gloucester JJank,'[lHOu] 1 Ch. 620; sec Totterdell,.

1860, 1 C. r. 674). This principle—tlie riglit of a stranger dealing with
the company to presume omnia rite acta as regards matters of "indoor
niauugemcnt"—is constantly invoked where there have been irregularities

aa well aa defects of authority in the directors, and is essential to business.

But it muttt always be taken in conjunction with tlie other principle,

wliv ) " '• • nr;r8ons dealing witii a registei'cd cninpany to ac([uaint

th' 1 ]U constitution, that is, its mcmoivuidum and articles, and
the law •' 'lea aj»plicable thereto {lloyal British Bank, 1857, 6 El. & BL
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327). The distinction is well illustrated in that case. There dii'^ctors liaci,

by the company's articles, a general power to borrow with the assent of

a general meeting. Without such assent tlieir power was limited by the
articles to £1000. The directors without the assent of a general meeting
issued debentures for £3000. If the debentures had been issued to a
stranger this would have been good for the whole amount, for the lender
could have no means of knowing whether the internal regulations had
been complied with or not, the debentures being ex facie regular, but
the debentures w"erc issued to the directors, who had the means of knowing
that the internal regulations had not been complied with, bv ol)tainin*>-

the assent of a general meeting, and the Court held that the directors

could only hold them for £1000. 38iin V.

Directors' Powers held in Trust.—Directors are trustees bf " their powers
for the company, and must exercise them for the benefit of the company,
and not to promote their own private interests {Brown, 1859, 19 Beav. 104;
Aberdeen Rwy. Co. v. Blaikic, 1851, 1 JVIacq. 471 ; Poole Jackson aM
White's case,' 1878, 9 Ch. D. 322; Caivlcij & Co., 1889, 42 Gh. D. 233).
They must not use powers given to them for one purpose for another
{Bennett's case, 1855, 5 De G., M. & G. 297). They cannot, for instance,

wrest a power given them of sanctioning transfers to carry out an arrange-
ment contrived and disguised for the purpose of affecting the retirement
of a large body of shareholders ; so if directors are exercising their powerfe
maid fide—hurrying on a general meeting in order to prevent unregistered
transferees recording their votes—the Court will restrain them {Cannon,
1875, L. E. 20 Eq. GG9). So also in regard to the powers of directors to
allot shares, make calls, receive payment of calls in advance, forfeit shares,
or emplov funds of the company {Parker, 1874, 10 Ch. 96 ; Gilbert's case,

1870, 5 Ch. 559 ; Sijkcs case, 1872, 13 Erp 255 ; Harris, 20 Beav. 384).
Pelegation of Poivers.—Directors, being agents, cannot, unless expressly-

empowered to do so, delegate their authority {Cohh, 1870, 6 Q. B. 936), ^.g.

their power of allotting shares {Leeds Banking Co., 1866, 1 Ch. 561). They
may employ skilled agents, such as actuaries or valuers, to assist them in
the preparation of the balance-sheets and estimates, for instance, or a
manager to assist them in carrying on the business, but they must not
surrender their judgment to anybody {Leeds Estate Co., 1887, 36 Ch. D. 786';

CctrtmeU's case, 1874, 9 Ch. 696). Where articles authorise directors ifco

delegate to a committee, as Art. 64 of Table A does, and they do so without
fixmg a quorum, it has been held in England that the whole committee
must act {Liverpool Household Stores Association, 1880, 59 L. J. Ch. 624).

Lllustrations of Directors' Powers.—To take a few exam])les of what
directors may do and what they may not do. They may make a moderate
expenditure on advertisements in launching the company, that is, on intro-
ducing it to the notice of the public {Faure Electric Accumidator Co., 1889,
40 Ch. D. 115) ; on the same principle the Court of Appeal has now decided
that directors may pay a reasonable amount by way of brokerage or commis-
sion—2i per cent, in the particular case—to a stockbroker- for placing the
company's shares {Metropolitan Coal Consumers' Association,{l^'do\2 Q. B. 604);

If directors have exercised a hondfide discretion in proceeding to allot
shares, however unwisely, the Court will not treat the allotment as invalid
{Madrid Bank, 1866, 2 Eq. 216), but a director may be guilty of misfeas-
ance if, though acting hondfidc, he allows shares to be allotted to his pupil
children {Crenver and Wheal Abraham United Mining Co., 1872, 8 Ch. 45^.
An allotment made at a board of directors is bad if due notice has not been
sent of the board meeting {in re Portuguese C. Copier Mines, 1889, 42 Ch.
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D. 161; ITomcr District Gold Mines, 1888, 39 Ch. D. 549). But where an

allotment of shares has been made by an insufficient board, but is after-

wards ratitied by a full board, the ratification relates back and makes the

allotment good, "though the applicant has in the meanwhile withdrawn his

application (iii re Portuguese C. Copper Mines, supra). The first directors of

a company allotting shares without having acquired that share-qualification,

does not invalidate the allotment.

Directors may pay dividends and the Court will not interfere, unless

the dividend is at variance with the articles of association (Oal-hanJc Oil

Co. V. Crum, 1882, 8 App. Ca. 65). They may, if autliorised by the articles,

forfeit or cancel shares (Marshall, 1868, 7 Eq. 136). They may make a bond

fide compromise {Assets Co., 1885, 13 R. 281; Lord Bclhavcns case, 1864,

3 De G., J. & S. 41), for a company has the same power of compromising

any dispute as an individual (Bath's case, 1878, 8 Ch. D. 340), though it

cannot let a sharehoMor off his contract to take shares, for such a release

is no compromise (Adams' case, 1871, 13 Eq. 482). They may exercise their

discretion in determining whether or not to sue del)tors to the company
(Forest of Dean Coal Mininrj Co., 1878, 10 Ch. 1). 452). They may pay just

debts of the company in the ordinary course of business down to the date

of winding up, even though the creditor is a debtor (Tr7//???o^^, 1887, 31

Ch. 1). 151). They may, if authorised to borrow, issue debentures at a

discount (Compiagnie Generale de Bellegral, 1876, 4 Ch. D. 470). They may
accept prepayment of shares, if the articles allow prepavment, including

their own (gyles' case, 1871, L. E. 13 Eq. 260; Boole JacUon and Whytcs
case, 1878, 9 Ch. D. 322). They may, as incidental to their office, rectify

the register of shares to prevent errors, though not so as to vary rights

(Shortridrje v. Bosanquet, 1852, 16 Beav. 97; Hartley, 10 Ch. 157). When
directors do acts in excess of their powers, but not in excess of the com-
pany's, the shareholders may ratify such acts by the resolution of a general

meeting (Grant, 1889, 40 Ch. I). 135), and if tliey have done so, no liability

will attach to the directors (TAverpool Household Stores, 1890, 59 L. J. Ch.

616). There must be knowledge of the substance of what the directors

did, though not necessarily of the whole circumstances of it. Eatification
" must l^e either with full knowledge of the character of the act to be
adopted, or with intention to adopt it at all events and under whatever
circumstances" (per Willes, J., 7 C. P. 57; Phosphate of Lime Co., 1876,

7 C. 1*. 43 ; La Banque Jaequrs Cartier, 1SS7 , 13 A})p. Ca. Ill; and see

Bolton Partners, 1889, 41 Ch. 1). 295).

I'ut in imputing ratification by acquiescence to a company, it is to be
borne in mind that shareholders have a right to assume (unless they are
informed to the contrary) that their directors are managing the company in

accordance with their jjowers (Bvhe, 1873, 9 Ex. 228). If the shareholders

do not ratify the ultra vires acts of their directors, the directors stand per-

sonally liable on what is known as an implied warranty of authority. The
principle is this: when an agent makes a contract on behalf of his principal

ha inii)liedly warrants that he has authority to bind that i»rincii)al, and if

it tJirns out that Ikj h;is no authority to biiul his ])riiu'i])al, and the jirincipal

repudiates the obligation, and loss is thereby (jccasioned, tium an action on
the warranty can be maintained (Beat tie, 1871, 7 Ch. 777; Collcn, 8 El.

& I'l. 657). Instances arc where directors have, without having any
nuth..rity, acr-cpted bills (J/V.s/ Lomlon Commereial Paul; 1884, 13 Q. B. D.
360), drawn fhcqiu-s (Chrrn/, 1869, 3 C. P. 24), borrowed moiU'V (Pichardson,
1870, 6 Q. P,. 276), or issued delxMiturcs (Weeks, 1873, 8 C. P. 427). But
the mi.sroprcHentation as to the agent having power fo bind his princii)al must
b I nii.HrcprcHentation of fact ami not of law { />'i"ftie,su2)ra). The measure



JOINT STOCK COMPANIES 135

of damages for breach of warranty is what the plaintiff has lost by losing

the coutract which the defender-director warranted his authority to make
[National Coffee Palace Co., 1883, 24 Ch. D. 3G7 ; Meek, 1888, 21 Q. B. D. 126).

Fraud hy Directors.—Directors may not only exceed their authority, but

abuse it. They may be guilty of fraud. In such a case the rule of law is

that a company is liable for all the acts of its servant within the scope of

his authority, however much the servant acting as such may have abused

that authority. There is no difference between fraud and any other wrong
(Barwick, 1866, 2 Ex. 265; Mackay, 1873, 5 V. C. 39-1; Houldswortli, 1880,

7 R. H. L. 53, and Scotch cases cited by Ld. Selborne, p. 57). A banking

company was, for instance, held liable where the manager had, by a lying

telegram, got a bill accepted in which the bank was interested {Mackay,

siqyra). So where a bank manager had given a fraudulent guarantee of a

person's solvency (Swift, 1872, 8 Q. B. 244). So where a secretary had
fraudulently issued share certificates {Clavering, 1891, 18 E. 652). It is not

necessary that the company should have derived any benefit from the fraud

(British Mutual Banking Co., 1887, 18 Q. B. D. 717). But to render the

company liable the agent must have been acting for the company, not for

himself, i.e. to promote his own private ends (British Mutual Banking Co.,

sup-a; Gills, 1875, 4 E. 630).

Fraud of Co-directors.—A director is not responsible for the fraud of his

co-directors, but only for his personal acts, or for such acts of his colleagues

or subordinates as he has either authorised or adopted (Inglis, 1861, 23

D. 561; Land Credit Co. of Ireland, 1870, 5 Ch. 772; Dcnliani & Co., 1884,

25 Ch. D. 752; Thomson, 1895, 22 E. 432). A director is not liable, for

instance, if a cheque drawn with his sanction for a proper purpose is mis-

appropriated by a co-director (Perry's case, 1876, 34 L. T. 717), but if a

fraudulent act is being done by his co-directors it is not enough for a director

to protest (Joint Stock Discount Co., 8 Eq. 381 ; Grimwade, 1885, 52 L. T.

417; Bamskill, 1886, 31 Ch. D. 100). What wiU constitute notice to a

director of a fraudulent or ultra rires act on the part of his co-directors

was discussed in Ashurst, 1875, 20 Eq. 225; Bcesc River Silver Mining Co.,

^Y. N, 1867, 139. Notice may be implied from a director, though he has

not been present at the meeting at wdiich the wrong thing was done, hearing

minutes recording the transaction read and confirmed, and see Hanvpshire

Land Co., [1896] 2 Ch. 743. The presumption is that a director will not dis-

close his fraud to his co-directors (Kennedy v. Green, 1835, 3 Myl. & K. 699).

If directors wrongfully exclude a co-director from acting as such, and
thus inflict an individual injury on him, he can, in England, obtain an in-

junction to restrain them from doing so (Pullrook, 1878, 9 Ch. D. 610), and
a similar remedy, or by declarator, could be got in Scotland.

Fees.—A director is not, from the mere fact of being a director, entitled

to any remuneration for his services. His position is not that of a servant

but of a managing partner holding a fiduciary relation to the company
(M'Xaughton, 1882, 10 E. Ill; Button, 1883, 23 Ch. D. 672). To recover

remuneration he must show a contract (Dunston, 1820, 3 Barn. & Aid. 125),

otherwise the fees are in the nature of a gratuity voted. Commonly the

articles fix a remuneration, and if they do so it is an authority to the

directors to pay themselves the amount of such fees (Melhado, 1873, 9 C. P.

503). A person, however, who acts as director, with articles before him
fixing the directors' fees, enters into a contract with the company to serve

as a director at the rate of the remuneration contemplated by the articles

(Swahey, 1889, 1 ]\Ieg. 385), and for fees so agreed to be paid he may sue

the company (Eden, 1889, 23 Q. B. D. 368 ; in re Dcde & Plant, 1890, 43
Ch. D. 255). "Where there is no contract a trading company may do what
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is ordinarilv and reasonably done in such business as it carries on, with a view

either to aettin*^ better work from its servants or attractnig customers, but

it can onlv vote'^its directors or officials a gratuity while the company is a

coin*' concern {Hutton, supra ; see also Fraser, 1880, 6 R 961).

ff directors improperlv pay themselves remuneration they will be

ordered to repay it, e.g. where no remuneration was by articles to be paid

unless the company paid a dividend of
f
5 per cent, and a divnleiid of £5

per cent had l)een i>aid, but never earned {Leeds Lstatc Co., ibbi, ob ^h. u.

808 ; and see Whibhall Court, 1887, 56 L. T. 280 ;
WoocVs Ship and Woodite

Protection Co., 1890, 2 :Meg. 164).
• , , , .,

There is no rule that directors' fees are only to be paid out ot protits

(Lvndii Granite Co., 1870, 26 L. T. 67:3). It has been held that directors

mav prepay their shares to discharge fees and advances due to them {iMason

and Others' case, 1882, 30 W. B. 378; Poole's case, 1878 9 Ch D 328; but

see Sukcs' cise, 1871, 13 Eq. 255, and Wcishington Co., [1893] 3 Ch. 95). It

was held by Pearson, J., that a director-shareholder cannot prove for lees

voted him'by a general meeting in competition with creditors, such fees

bein«' due to him'^'in his character of a member" under subscc. 7 of sec. 38

of Companies Act {Leicester Club Co., 1885, 30 Ch. D. 629), but Kay, J., held

that this does not apply to arrears of salary due to a managing director

(D(de cC- Plant, 1889, 43 Ch. D. 255). It was recently held by ^^'rlght, J.,

that ordinary directors were entitled to rank as ordinary creditors for fees

due at the commencement of the liquidation {I^eckwith, 1898, W. N. p. 9).

Directors' Liahiliti/.—Misfeasance.—Bivectovs as agents merely of the

company cannot be held personally liable for a breach of contract by the

company, but whenever an agent is liable to third parties, directors will be

liable ; for instance, on a warranty of authority. When the liability would

attach to the principal, and tlie principal only, the liability is the liability

of the company {Ferguson, 1806, 2 Ch. 89). Nor can directors he held liable

for beinf' defrauded': so to hold would make their position intolerable {Land

Credit Co. of Ireland, 1870, 6 Cli. 772). Acts of misconduct by directors

are commonly spoken of, in England, as misfeasance ; and the word being

used in the Companies Act, 1867, s. 165, is adopted in Scots law. In that

section it is associated with " misapplication or retainer " of the company's

fund.s, and " breach of trust " in relation to the company. " IMisfcasance is

eith<n-' the doing of a wrongful act, or the improper performance of a lawful

act" (Sweet, Law Diet.). It would perliaps be more correct to describe

acts of misconduct of directors as breaches of duty, for their liability is

cr)rreliitive to, an<l Hows from, their duty. While directors acting within the

scope of their aulhoiity have a large discretion, and are not liable to the

conii^any or shareholders for loss arising through errors of judgment, they

are liable wliere the loss arises from culpable neglect of duty, or wilful

defaidt, including fraud, or wliore they act beyond, or in violation of, their

power.s, and lo.ss is inewnvd (Tullurh, 1858, 20 D. 1045, 3 Macq. 783 ;
IFestern

Hani; I'l 1). 447, 4 M. 1071, 11 M. 96; Caledonian Her. Sec. Co., 1882,

U 1;. I 1 r.). Directors are also personally lial)l(! for loss arising from

fraudulent misreprcsentatitm inducing tlie ])ur(base of shares, whotlicr

from the fom]tany or in the (t\)vn market (see Ld. Tres. Inglis in Lloulds-

vorfh, 1879, 6 K. 11 OH; Tod v. Lees, 18S2, 9 Jl. 807). Directors, as Jessel,

M. U.. said in Forest of JJean Coal Mining Co., 1878, 10 Cb. I ). 452, are

bountl to use fair and reasonable diligence in the discharge of their duties,

and to net honestly, but tbey arc not bound to do more. The law requires

of u truHtee the wiine <lcgree of diligence that a man of ordinary prudence

wotdd excrciHC in the management of bis own afTairs {Pne v. Mceh, 16 R. 11. Ir.

31 (33)). Directors are not liable in niore; iniU'cd tlicy have a wider
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discretion, being managing partners and not merely trustees of funds (per
Jessel, M. 11, supra). They are not of course liable, as alioady stated, for a
mere error of judgment (Turquand v. Marshall, 18GS, 4 Ch. 38G ; Griimcade,
1884, 52 L. T. 409 ; London Financial Association, 1884, 26 Ch. D. 14G).'

Thus where a company was formed expressly for the purchase of a liill-

broking business which was known to have a large amount of ill-secured
debts, the directors were held not liable for completing the purpose, althoufdi
the transaction turned out absolutely ruinous {Overcnd, Gurney,^: Co., 1872,
6 H. L. 480) ; a director joining the Ijoard after an improper investment had
been made would not bo liable for authorising further expenditure in reason-
ably nursing the security with a view to its ultimate recovery {City of
Glasgow Bank v. Maclcinnon, 1882, 9 K. 535); so directors were held not
liable for approving a transfer of shares from a solvent to an insolvent
shareholder, they having exercised a bond fide though erroneous judgment
{Faurc Electric Accumulator Co., 1888, 40 Ch. D. 141) ; nor will tlicy be held
liable for going to allotment on an insufficient subscription if they have
exercised a hond fide discretion in the matter {Madrid Bank, 1860^ 2 Eq.
216; Liverpool Household Stores, 1890, 59 L. J. Ch. 621). Directors are
entitled in administering the affairs of the company to rely on information
furnished to them by the proper officers of the company, and are not bound
to make personal investigation into its books and accounts (per Ld. J. C.
Inglis in Bobbie v. B. & G. Bank, Irvine Smith's Eejjort, p. 330 ; Ld. Pres.
Colonsay in Addle v. Western Bank, 3 M. 901 ; Lees v. Tod, 9 E. 807).

There are several classes of misfeasance. The principal is misapplyino-
the funds of the company. It is a well-settled principle that the governing
body of a trading corporation cannot in general use tlie funds of the
community for any purpose other than those for which they were con-
tributed {Bickcriny, 1872, 14 Eq. 322). If directors apply the funds of the
company to ultra vires purposes, they are liable to replace them, however
honestly they may have acted, e.y. if they have misapprehended the scope of
the company's objects {Cullerne, 1890, 39 W. R 89 ; Liverpool Household
Stores, supra). A director cannot justify sanctioning an improper payment
by asserting ignorance of the purposes for which the money was meant to
be applied (Zrnirf Credit Co., 1869, 8 Eq. 12; Kationcd Funds Assurance Co.,

1878, 10 Ch. D. 128). Thus a director who signs cheques for the company
is bound to inform himself of the purpose for which the cheques are being
given (Joint Stock Discount Co., 1869, 8 Eq. 381; and see J/ora'^ff's case,

1880, 28 W. E. 541). Other instances of misapplication are spending money
in rigging the market {Marzetti's case, siqira), in buying the company's
shares {Evans v. Coventry, 1856, 8 De O., M. & G. 845 ; Trevor v. Whitworth,
1887, 12 App. Ca. 409), in bribing bankers to open an account {Imj)ericd
Land Co.

(yf Marseilles, 1870, 10 Eq. 298), in paying dividends out of capital.
This last is the commonest mode of misapplying a company's funds. The
proof failed in the case of Mackinnon, supra, 9 E. 535.

If directors declare a dividend or bonus relying on a balance-sheet bond
fide made out with proper assistance, and showing as accurately as circum-
stances will permit the financial position of the company u]) to that date,
the Court will not, without strong reasons, declare the diA-idend improper
(Strinyers case, 1869, 4 Ch. 475 ; liances case, 1870, 6 Ch. 104) ; but directors
cannot delegate their responsibilities to agents. Though they may employ
accountants and actuaries, they must still exercise their judgment as business
men upon the balance-sheets and estimates submitted to them {Leeds Estate
Buildiny Co., 1887, 36 Ch. D. 787). The principal cases on payment of
dividends out of capital, besides the above, are Flitrroft's case, 1882, 21 Ch.
D. 519; Denham, 1883, 25 Ch. 1). 752; Oxford Building Society, 1886, 25
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Ch D. 502; Munidpal Freehold Land Co., 1890, 63 L. T. 238; National

Fand.^ A^^urajice Co., 1878, 10 Ch. D. 126 ; Masonic and General Life Assur-

ance Co., 3". Sol. J. 529. As to what are profits for purposes of dividends,

see Dividends, infra, p. 142. A distinction is drawn, in England, between

misfoA-sance and nonfeasance, the latter corresponding to negligence, which,

as in Scotland, must be gross or culpal)le (Overend, Gurnnj, & Co., suj^ra).

Joint and Several Liability.—^\'hcYe directors are liable for losses arising

from culpable neglect and ' violation of duty or excess of powers, the

liabilitv is joint and several against those who held office wben the

negligence, etc., occurred ( Western Bank v. Doiujlas, 1860, 22 D. 447) ;
and in

the case of dividends improperly paid out of capital, tlie directors at the

time when such dividends were 'respectively paid are jointly and severally

liable f.jr the amount so paid away in each year of their directorship, and

will be ordered to repay the amount with interest at 4 or 5 per cent., without

prejudice to any right they may have to recover from each shareholder the

amount he has received {Leeds Estate Co., 1887, 36 Ch. D. 787; cind prior

cases), but no case of an ai»plication to recover from a shareholder is reported.

Sen-et Commission.—The commonest kind of misconduct by directors is

the taking of secret profits, already mentioned in reference to promoters,

supra, p. 112. The rule that an agent cannot make any profit out of his

agency without the consent of his principal applies with peculiar stringency

between .lirectors of joint stock companies and their shareholders {Ray's

case, 1875, 10 Ch. 593; Boston Deep Sea Fishing Co., 1888, 39 Ch. D. 339).

A director must not put himself in a position in which his duty and his

interest conflict {Parker v. MKenna, 1874, 10 Ch. 96). A director must

not, for example, accept a retaining fee in the shape of shares, commission,

or anything else of value from a vendor or promoter of the company or any

other jicrson with an adverse interest {Benson, 1842, 1 Y. & C. C. C. 326). A
director, secretary, or other agent of a company accepting a secret present

from the comi)any's vendor or promoter receives it to the use of the

company, and if it be in shares, is liable to account, at the option of the

company, either (by way of damages) for the value of the shares at the

time they were presented to him, or for the shares themselves and their

proceeds if they have increased in value (Ifunfi/it/don Copper Co., 1877,4 K.

294; SottUh Paeijic Co., 1888, 15 K. 290, where the directors' firm was

held liable; Edinhuryh Northern Tramways, [1892] 20 R. H. L. 7 ;
Pearsons

ca.so, 1.S77, 5 Ch. D. 336; M'Kays case, 1875, 2 Ch. I). 1 ;
Carlings case,

1875, 1 Ch. 1). 115; Nant-y-iih 'iron Works, 1878, 12 Ch. 1). 738; Newman
(t Co., [1895] 1 Ch. 685). Directors may accept a present of shares if the

trauHiiction is open and known to the shareholders {British Seamless Paper

Box Co., 1881, 17 Ch. D. 467). In this case the company was a private

one, consiHting of eight mcmljcrs only, who knew all about the transaction.

It was thus not a serrrt ])rofit. If articles sanction a diiector making a

profit out of a contract with his comitany, ])rovided he declares his

" interest" in such contract, it is not enough for him to state that he has

an interest; he must sUite the nature of it {Imperial Mercantile Credit

A^ ' ", 1874, 6 H. L. 198; y'///-///.;^//, 1894, W. N. 4). The cases in

wb; ., ...iftors, in disregard of tiiis elementary princii)le (jf agency, have

w:repted their (pialification from promoters or vendors are unfortunately

numerous. iJe Jliivifjnes ciise, 1877, 5 Ch. I). ."iOO ; Carria^jc Co-operative

Siipjily Aa^nrifition, 18S4, 27 Ch. I). '.Vl'l, arc two of tiie cases in which the
direrlors have been rcfjuired to account.

S'de to or hy the Company.— If a <lireetor sells his own property, or

property in which be is interested, ^^.7. a coal mine or a ship, to the com})any

without disclosing his ownershi}* or interest, the company is entitled on
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discovering the trutli to rescind or ratify the contract of purchase at its

option {Cape Breton Co., 1885, 29 Ch. I). 795 (atlirmed mh nom. Bentinck v.

Fcnn, 1887, 12 App. Ca. 652); North-West Transportation Co., 1887, 12

App. Ca. 589) ; the same holds in regard to property sold to one for whom
a director acts as agent {Bennett, 10 Ves. 381,400); but to establish a

case of misfeasance in such a case it must be shown that the company has

suffered, e.[/. that the price at which the director sold his own property to

the company without disclosure was in excess of the real value of the

property {Bentinck v. Fenn, siipra).

A director cannot act as solicitor or agent for one transacting with the

company ; and if he does, the transaction may be set aside {Iknndt, svpra).

Criminal Liability.—Tha Court in England may, under sec. 1G7 of_ the

Companies Act in a winding up by the Court, and under sec. 168 in a

voluntary winding up, direct the liquidator to prosecute directors. The

Court has refused to do so where the funds were very small and the

creditors opposed {Eupion Fuel and Gas Co., W. N. 1875, 10; in re Northern

Counties Bank, 1883, 31 W. R. 546), but the creditors' opposition must be

bond fide {Charles Denham & Co., 1884, 32 W. R. 970 ; and see R. v. Stuart,

[1894] 1 Q. B. 310). In Scotland the Court would, if it thought fit, direct

the papers to be laid before the Lord Advocate, or the liquidator could do

so at his own hand. The Crown initiated proceedings against the City of

Glasgow Bank Directors in 1879.

Board Meetings.— "^Y\\?itQXQV authority," says Turner, L. ^., in Nicol's

case, 1859, 3 De G. & J. 440, "is given by shareholders to directors is given

to them as a body and not to each of them individually, the reason of their

being required to act together being, of course, that the company may have

the benefit of tlieir collective wisdom {UArey, 1867, 2 Ex. 158 ;
Portuguese

Consolidated Copper Mines, 1889, 42 Ch. D. 167). The same holds in regard

to trustees {Wyse, 1881, 8 R. 983). The directors are to bind the company

only when acting as a board {Gt. Northern Salt, 1889, 59 L. J. Ch. 288).

But a contract made by the directors may bind a company though the

directors have never met—though their signatures have been collected at

their private houses—if the person with whom the contract is made has a

right to presume omnia rite acta {BoneUi Telegraph Co., 1871, 12 Eq. 246
;

D'Arcy, supra)." It is a corollary from this principle that the company is

entitleci to have its directors act when assembled in council, that every director

who is within reach must have notice of every board meeting of the company
{Halifax Sugar Co., 1889, 59 L. J. Ch. 593). If notice of a meeting is

not given or sent to all the directors to whom it could be given or sent, the

meeting is a bad one, and an allotment of shares, for instance, made at it is

invalid {Portuguese Consolidated Copper Mines, supra; Homer District Gold

Mines, 1888, 39 Ch. I). 546). Notice need not be given of the special business

to be transacted at the meeting {Let Compagnie de Mayrille, [1896] 1 Ch. 788).

lioard meetings are usually held at the head office of the company, but there

is nothing in tlie general law to prevent directors holding their meetings at

such places as tliey think proper {Regent United Service Sfo7rs, 1878, 8 Ch. D.

83). The directors usually elect a chairman of their meetings (Table A, Art.

67). The directors cannot act by a quorum unless the articles authorise it,

but they may act by a majority {York Tramicays Co., 1882, 8 Q B. D. 698).

Management of Company.

Accounts.—Directors nmst cause proper books of accounts to be kept

;

and, if Article 78 of Table A be adopted, such books, subject to reasonable

restrictions as to time and manner imposed by the com])any in general

meeting, may be open to inspection of members during business hours : but
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inspection may be, and often is, restricted or excluded by the articles of

association, which, however, may be altered by special resolution of the com-

piny. The directors are also bound by its articles, which usually take some

such form as Taljle A (Articles 79-82), to cause a revenue account and balance-

sheet in the form appended to Table A to be prepared and laid before the

company once in each year. But they are not bound personally to investigate

the companv's books, but are entitled to rely upon materials laid before them

by the oliicers of the company. Directors who have t)niitted this duty may
be held jointly and severally liable to repay sums by way of dividend

improperly paid out of capital in consequence {Oxford Benefit Bnildhif/

Societii, 1887, o~o Cii. D. 502 ; and see Leeds Estate Co., 1887, 36 Ch. D. 800).

But if reports and balance-sheets suljmitted by directors have been prepared

by the manager and certified by the auditor as correct, the directors will

not be held liable {Lees v. Tod, 1882, 9 E. 807 ;
Dcnham, 1883, 25 Ch. D. 752).

If directors declare a dividend or bonus relying on a balance-sheet hond fide

made out with pro])er assistance, and showing as accurately as circumstances

will permit the liuancial position of the coni[)any up to that date, the Court

will not, without strong reasons, declare the dividend improper (Eance''s

case, 1871, 6 Ch. 104); but directors cannot delegate these responsibilities

to agents. They may employ accountants and actuaries, l)ut, as already

indicated, they must still exercise their judgment as business men upon the

l)alance-sheets and estimates submitted to them (Leeds Estate Co., su])ra).

Auditors.—Auditors,whether appointed by articles on the lines of Table A,

So et scq., or under the Com])anies Act, 1879, are the agents of the share-

holders (Nicol's case, 1859, 3 De G. & J. 440). They are also oliicers of the

company, and liable as sucli under the Com])anies Act, s. 105. Their duties

and liabilities have been very fully discussed lately in JCingston Cotton Mills

Co., No. 1 ,
[I89G] 1 Ch. G ; No. 2, [1896] 2 Ch. 279. They are appointed by

the sharehf)lders (after the first year), and it is part of their duty to protect the

filiareholdurs against the directors and other olhcials of the company. It is

not part of tlieir duty to consider whether its business is X)rudently

conducted, but tliey arc bound to report whether the balance-sheet

exhibits a correct view of the financial position of the company at the time
of audit. It is their duty to convey information to tlie shareholders, and
not merely so to express themselves as to arouse in(iuiry on the part of the

more vigilant or intelligent shareholders. If they fail in this duty, they
may be found liable to make good a dividend improperly paid out of

ca]ntal (London and General Jkink, No. 2, [1895] 2 Ch. 673).
^

JJulance-slu'its.—lialance-sheets are for the protection of sluireholders,

but for tlie protection of the pulilic. the Legislature has further required

(Companies Act, 8. 27) every company under the Act with a capital

divide<l into shares to send to the Registrar of Joint Stock Com])anies every
year, umlcr a ]»enalty, a suiinnary of its capital and a list of members,
'J'lie chief f.isf.s illustrating this duty of the ctjuipaiiy are: G'di.'ion v. Barton,

1874, 10 Q. I). 329; Edmonds v. Fo.^ter, 1876, 45 L. J. M. C. 41 ; Breton M.
and Lip. Am)c., 1S88, :'.9 Ch. I). 61 ; R. v. Newton, 1879, 48 L. J. M. C. 77

;

/.'. v. Cfdhoiic L. and /'. //*.%•///., 188.",, 48 L. T. 675.

JjQuk.^.—Entries in the books of u com]>any are evidence against the
company in rcHjicct of the matters to which tin; entries relate, in the same
w.iv ;iH the books k(.'pt by a tradesman ;ii(! (JlranJcsea Island Co. (No. 1),
\-^^'<, I Meg. 12, 23; Briti.^h Linen. Ck, 1" 1 ). .'.11). A secretary of a
eompjiny has no lien over its iiooks for a ilebt (bu- to him by the company
(f.'/fid.Hfone, [1.S96] 215 Ji. 78:'. ; see al.so JJrifi.sh Canadian Co., 1886, 14 K.

160). Directors can create no lien on tlie com])any's books {Cajntal Fire
Jnsur. Assoc, IHH.'., 14 Ch. D. 408), nor can a mortgagee of the general
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effects of the compcany seize tlicni {Chjne Tinplate Co. 1S8'? 47 L T
439).

Secretary.—The secretary of a company is a mere servant {Barnett,
1887, 18 Q. B. D. 815). He has no power to make representations as to
the state of the comj)any's husiness {Partridfjc, 1872, 16 Sol. J. 199); but
he will be liable along with the directors if he joins in fraudulent mis-
representations, and he cannot plead that he was acting under instructions
{Cullcn, 18G2, H. L. 24 D. 10). Nor has he power to strike a name off the
register ( Wheatcroft's case, 1872, 29 L. T. 326).

Interference of Court.—The Court never interfere to prescribe to trading
companies wliat they should do as to their own internal aflairs (Zarnhert,
1882, 30 W. 11. 914). Nothing would be more mischievous than such
interference. The limit which the Court has laid down is a very definite
and intelligible one. The sole question is whether the step about to be
taken is within the competence of the shareholders as a body. If it is,

the matter must be left to their discretion {Maedougall, 1865, 2 Ilem. & M.
534). So with directors' management. It' they keep within their powers
the Court will not interfere. Even if the matter be beyond the powers of
the directors, still, if it be within the powers of the company, the Court
will not interfere, but will leave the objecting shareholder to submit it to
the domestic tribunal of the company, viz. a meeting of shareholders, who
have power to ratify or adopt what the directors have done {Foss v.

Earlottle, 2 Hare, 461 ; Orr v. Glasgow, etc., Fun/. Co., 1860, 3 Macq. 799
;

Zee V. Crawford, 1890, 17 E. 1094; Grant, 40 Cli. D. 135; Isle of WUjht
Bwy. Co., 1884, 25 Ch. D. 330). For instance, the Court will not interfere
with the discretion of directors in making a call {Bailey, 12 Beav. 433 ; Orry
supra), or in attributing certain items of expenditure to capital instead of
income {Bridgewatcr Navigation Co., [1891] 1 Ch. 170), or in forming a
reserve fund if the articles render such reserve fund optional, or in
paying losses within an excepted risk under a fire policy {Tannhorn, 1864,.

10 Jur. N. S. 291), or to force directors on a company, though duly elected,

against the wish of a general meeting {Harhcn, 1883, 23 Ch. D. 40), or to
compel directors to summon a meeting {Macdougcdl, 1875, L. E. 10 Ch. 600).
A shareholder who objects to the mode in which (though within its powers)
the company's business is carried on should retire. He cannot dissolve or
wind up the company against the wish of the other shareholders. Even
where fraud is alleged to have been perpetrated by the directors on the
company, still, as such a transaction may, in the option of the shareholders
not implicated in it, be either repudiated or adopted, the Court will not
interfere at the instance of a minority until the matter has been brought
before the shareholders, and then only if the majority support the cliallenge,

or the minority supporting it are overborne by a majority interested or
implicated in the transaction under cliallenge (Lindley, p. 581).

But it is different if the acts of the directors are ultra vires of the com-
pany, and so incapaljle of being validated or adopted by the shareliolders.

In such a case the Court will interfere at the suit of a minority, however
small {Natusch, Cow on FartaersMp, App. 398, a judgment of Ld. Eldon ; and
numerous later cases. See Hoolc, 1867, 3 Ch. 262, and Bloxam, 1868, 3 Ch.
337 (cases of illegal payment of dividend) ; Burns v. N. B. Bwy. Co., 1863,
368 Jur. 286). And the Court will interfere, either by injunction or by
exacting an midertaking, to prevent directors acting ultra vires before the
company can meet, if their so acting will be likely to do serious harm, such
as transferring a shipping company's business from London to Southampton
{Harhcn, 1883, 23 Ch. D. 32) ; and it will also interfere to prevent a majority
benefiting themselves at the expense of the minority by, for instance, com-
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promising an action for a consideration and appropriating the consideration

anions themselves Ofcnicr, 1874, 9 Ch. 350).

Dividends.

Dividends mean prin^d facie a share of profits, and in accordance with

this the company's articles commonly provide that no dividend shall be

pavahle except out of profits arising from the business of the company—

indeed, payment out of capital is 2iltra vires of the company. What are

profits'available for dividend is one of the problems of political economy.

•Trofits" were defined in Mersey Docls, 1882, 8 App. Ca. 903, for income

tax purposes, as " the incomings of a concern after deducting the expenses

of earning them" ; and see Glasier, 1889, 42 Ch. D. 453. For the purpose

of ascertiuning profits there is sometimes adopted what is known as the

" single account system," a balance-sheet including by reference a profit and

loss account (rainier, Co. Pre., Gth ed., 418; Luhhucl; [1892] 2 Ch. 198;

Verncy, [1894] 2 Ch. 239); sometimes the double account system, that is, a

separate account of capital and revenue (I>uckley, Companies, 7th ed., 554).

The Courts have repeatedly held that there is no obligation on a company

to make up lost capital before paying dividends {Lee v. Kcueliatcl Asphalte

Co., 1889, 41 Ch. D. 1). Tlie rationale of it is that the capital of the com-

pany is invested in property of various kinds, which is liable to fluctua-

tions in value. It may depreciate. It may be lost. It is embarked in a

commercial venture, and must run the risks of it. A submarine telegraph

comjtany, for instance, may lose one of its cables, or a steamship company

one of its liners, and yet be doing a ilourishing business, which justifies the

direct<jrs in paying a dividend ; and to say that it must not pay any dividend

until it has made good the lost capital out of the profits of the remaining

capital, would paralyse trade. So if the property depreciates in value from

external causes,—for instance, land owing to agricultural depression,—such

a loss need not be made good. ]>ut a company cannot pay dividend without

providing for repairs and depreciation of plant occasioned by using it in the

ordinary course of the comjiany's business—a tram company, for instance,

must keep its line in proper working condition {Dcvt, 1880, 16 Ch. D. 384;

Davison, 1880, IG Ch. D. 347). A rise in the vahie of the company's

j)roy)erty cannot conversely be discounted as dividend (Salishwy, 1870, 22

J.. T. 839). A distinction is drawn between fixed and circulating ca]»it;d.

Fixed capital a]»]»ears to be that from which tlie return is got by holding

and drawing tlie income from its use or employment ; while circulating

capital is that from which the profit is got by parting with it, or turning it

over, and so receiving back (if the operation be successful) an enhanced

shareholders, it goes to the fiar (L'ouck, 1887, 12 App. Ca. 385). So in

equivalent, wliidi represents botli ca])ital and profit. Hence, as Lindley,

L. J. ([1894] 2 Ch. 2GIJ), oljserves, "if tlie inc(jme of any year arises from a

consumption in that year of what may be called circulating capital, the

division of such income as dividend, without ie])lacing the capital con-

humed in ]»rf)ducing it, will be a j)ayment of a dividend out of capital." In

that sense capital consumed in earning the return re(iuircs to be rei)laced;

the incn.'ase only is the profit. J5ut if capital, whether fixed or ciieulating,

bo ab.solutely lost, it does not require to be replaced out of ju-ofits. The
coni]»any may go on trading and earning ]ii(»fits upon its diminished ca])ital.

In Ci/y Proprrty Inn.^fmnil Co., 1897, 35 S. 1. ]l. 249, the Court decided that

certain ]»ermanently depreciated stocks anil shares in which the coinj)any

dealt, and which they contiinied to hold, formed circulating c,a]»ital and
rcfiuircd to be made good out of jir(»fits before the conijiauy could ])ay divi-

dend. In Lrr {sitj/rn) the Court of Aj)iieal in (Jhancer\ bad ]ir(\ iously held
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that where the company's capital is invested in a wasting property, sucli as

a quarry or a patent, the company may, if its memorandum contemplates
its doing so, distribute the whole of the profits derived from the working',

without setting apart any of it to form a sinking fund to replace the waste.

A company is under no obligation—this seems tlie principle of the decision

—to carry on the business in perpetuity ; but the so-called profits in such
a case are profits only in a conventional sense, agreed, that is, between
the shareholders as such, not profits in the ordinary commercial sense,

and it is very difficult to see why they do not constitute a return of

capital to the sliareholders. Dividend can be declared only out of

profits, but profits may be, and in most cases are, reached by estimate.

The profits may be considered as earned though they do not exist in

the shape of money in the coffers of the company or its bankers ; and
money may require to be borrowed to pay the dividend {Stringer's case,

4 Ch. 475).

Paying a dividend is an act of the sliareholders, not of the directors

(Benham & Co., 1884, 25 Ch. D. 763), but it is done on the recommendation
of the directors, and it is usually provided that the dividend they recom-
mend shall not be exceeded. As a rule, the Court will not interfere with
directors in the matter of dividends, unless they are doing something ultra

vires the company {Lever, 1894, W. N. 21 ; Ke7n2y, [1894] 3 Ch. 690 ; Zee,

supra; Ranees case, 1870, 6 Ch. 104; ZamJer^, 1882, 30 W. E. 413), as

paying dividends out of capital. Sometimes a larger amount of capital is

paid up on some shares than others. Primd facie where this is the case

the company has no power to pay a dividend in proportion to the amounts
respectively paid up, but must pay in proportion to the number of the
shares. The company may, however, take such a power by its articles

as originally framed, or as altered by special resolution {OaJchank Oil Co.,

1882, 8 App. Ca. 65), and it commonly does so (Table A, Art. 72). A
provision in the articles was so construed in Tharsis Co., 1882, 9 E. 1191.

Bonus Dividend.—The general doctrine used to be stated that a life-

renter was not, but a fiar was, entitled to the benefit of an extraordinary

dividend or bonus {Eollo, 1803, H. L. 4 Pat. 521 ; Cumming, 1824, 2 S. 620).

The rule, however, was recently stated thus in the House of Lords : "Where
a company has power to determine whether profits reserved and temporarily

devoted to capital purposes shall be distributed as dividend or permanently
added to its capital, the interest of the liferenter depends upon the decision

of the company. Further, the liferenter is entitled only to the dividend

which the company declares. Where a substantial bonus is not a money
payment, but a proportional share of the increased capital allotted to the
Armitagc, [1893] 3 Ch. 337, reserve funds reared out of profits went in a
winding up to the fiar, for, though profits, they were not profits declared

in dividend or bonus (see also Last, 1884, 12 Q. B. D. 389). But the mere
fact of moneys being taken from undivided profits and carried to a reserve

fund is not equivalent to their capitalisation ; and accordingly, distributions

in money of accumulated (Ijut uncapitalised) profits, though under the name
of "bonus," go to the liferenter {Alslurij, 1890, 45 Ch. D. 237; see also

Malam, [1894] 3 Ch. 579).

Guarantee of Dividends.—Dividends are sometimes guaranteed for three
or four years l)y the vendor of the company. In such a case, when the
company is wound up before the expiration of the guarantee, the question

arises, "Was the guarantee fund meant by the contract to form part of the

property of the company, or was it a trust fund appropriated for the benefit

of the shareholders ? This depends on the construction of the document.
In the cases of Stuart's Trust, 1876, 4 Ch. D. 213, and Dichardson, 1885,
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AV. N. 31, it was held to belong to the company, and to be payable to the

litiuidator ; in the case of South Llanharran Co., 1879, 12 Ch. D. 503, the

opposite result was reached. If it were ascertained that the price payable

to the vendor was enhanced by this guarantee, the question might arise

whether the payments under the guarantee did not amount to paying

dividends out of capital (see Cotton, L. J., 510).

iMome Tax.—The ellect of the Income Tax Act, 1853, s. 2, Sched. D,

is inter alia to make every person resident in the United Kingdom liable

on the profits accruing from any trade, whether carried on in the United

Kingdom or elsewhere ; and also to make the profits of any trade carried

on in the United Kingdom Uable, whether or not the trader be resident in

the United Kingdom, or even be a subject of Her Majesty. A company is

resident where its registered ofhce is situated {Calcutta Jute Mills, 1876,

1 Ex. D. 437), and is liable on the profits of its whole business {London

Bank of Mexico, [1891] 2 Q. B. 378), although part be carried on at home and

part abroad {San Paulo Bivy. Co., [1895] 1 Q. B, 580). But as to a separate

business carried on abroad, the trader can only be assessed in respect of so

much of the profits as is remitted to this country {ColqvJioun v. Brools, 1889,

14 A[ip. Ca. 493 ; see as to a colonial income tiix,Sjjiller, [1897] 1 Ch. 911).

Again, it is to be observed that the balance of profits and gains is

assessable, which means for income tax purposes the balance arrived at by
setting against the receipts the expenditure necessary to earn it {Grcsham

Life Co., [1892] A. C. 309). The Income Tax Acts provide that interest on

loan capital is not to be deducted ; and if 2:)rofit in the sense above stated

be earned, it is of no consequence how it is destined—whether to reserve,

to dividend, or carried forward {Mersey Docks, 1883, 8 App. Ca. 891 ; Edin.

S. Cemetery Co., 1889, 17 E. 154).

Security over Shares.

Shares in a company may form a security for loan or other obligations

;

but to do so effectually the shares must be transferred to and registered in

the name of the lender {Morrison, 1876, 3 E. 406). If the transfer be

delivered executed by transferor and transferee (lender), the latter may at

once complete his title to the shares by presenting the transfer for registra-

tion, subject to any right the directors may have to reject transferees {Bell's

Tr-i., 1886, 14 E. 246), even within sixty days before the borrower's bank-
ruptcy {Criiild, 1884, 22 S. L. E. 520) ; but it is otherwise if the arrangement
is merely tliat the borrower shall execute a transfer when desired {Gourlay,

1887, 14 E. 403). As to security by means of Blank Transfers, see vol. ii.

14G. !Mere dei)Ositof share certificates, in Scotland, creates no security over
the shares {Christie, 1862, 24 1). 1182; Bohertson, 1891, 18 E. 1225; Scot. Brov.

Inst., 1888, 16 E. 112). See Gloag and Irvine on Eiyhts in Security, ch. xv.

^Ieetings of Company.

'I'iic ]>(Ak:y of the Legislature disclosed throughout the Companies
Acts is that the sharcliolders should manage their own atrairs, and the
maf.'hinciy for obtaining this "domestic forum," as it has been termed, is

a general meeting of .shareholders. An ajipeal to a general meeting is the
proper and only remedy of sliareholders wlio complain merely of mis-
management (Isle of Wiyht Bvnj. Co., 1884, 25 Ch. 1). 333). A general
meeting is, by sec. 49 of tlic C()mi)anies Act, 1862, to be held once at least

in every year, and llio first— or, as it is commonly called, the statutory
general meeting—must l)e held witliiii four months ufter registration of the
memorandum (Companies Act, 1867, s. 39). Table A provides for one
general meeting of shareholders in each year, unless otherwise prescribed
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by the company in general meeting. This is the ordinary general meeting

;

but in addition to this the directors may, whenever they think fit, convene
an extraordinary general meeting, and they are Ijound to do so npon a
requisition made in writing by one-fifth of the members of the company.
If the directors on being duly re([uisitioned fail for twenty-one days to

convene a meeting, the re(|uisitionists may convene it themselves (Table A,
Arts. 32-34; Macdowjall, 1874, 10 Oh. COG).

The notice of meeting prescribed by the Companies Act, 1862, s. 52,

is a seven days' notice in writing, wliich by Table A, Art. 35, may be
sent by prepaid letter to the shareholder's registered address {London and
Mediterranean Bank, 18G8, 37 L. J. Ch. 537). The section only applies

to shareholders wlio can be reached by ordinary British post—not to share-

holders in America, for instance (Union Hill Silver Co., 1875, 22 L. T.

400). It need not be in the precise terms of the Companies Act, 1862,

s. 52, or of the company's regulations. It is enough if the regulations are

substantially complied with (British Sugar Bcfiniiig Co., 1857, 3 Kay & J.

408), the true canon of construction of a commercial notice being, " What
is the fair business-like meaning which business men in the position of

shareholders would put on the document when they received it ? " (per

Bowen, L. J., in Alexander, 1889, 43 Ch. D. 147). But it is not enough in

calling an extraordinary meeting to say " special business " (Wills, I'^bO,

4 Ex. 869), nor as a notice of a confirmatory meeting to send a news-
paper containing a marked report of the first meeting (Alexander, snj)ra)

;

nor is a notice that a meeting will be held in a certain contingency good,

e.g. if the resolution be passed by the first meeting (ih.). Apart from
forms, a notice of meeting may be bad by reason of its emanating from a
board of directors irregularly constituted. If this is the case—if the board
summoning the meeting is composed of persons some of whom are not
legally directors—it makes the general meeting irregular, and vitiates all

the resolutions passed at it (Harlcn v. Phillips, 1883, 23 Ch. D. 14). But
a mere irregularity in summoning the board of directors which convenes
the meeting—a director, for instance, receiving only a few minutes' notice

of the board meeting—will not invalidate the proceedings at the general

meeting (Brown v. Le Trinidad, 1887, 37 Ch. D. 1) ; nor will the Court
interfere, for such short notice is a mere irregularity which the persons who
have committed it can at once set right by calling a fresh meeting with all

due formality, and it is a fixed and salutary rule of the Court, as Lindley,
L. J., said in the latter case, not to interfere for the purpose of forcing

companies to conduct their business according to strict rules.

By Table A, Art. 39, the chairman of the board of directors is to

preside ; failing him, or if he is late, the members are to choose one of

their own number to be chairman (Art. 40, Companies Act, s. 52). The
chairman of a general meeting has primCi facie authority to regulate all the
details of proceedings (not provided for by the articles), and to decide all

incidental questions which arise at such meeting and require prompt
ruling. If his decision is challenged, a majority of those present must
decide (Indian Zoedone Co., 1884, 26 Ch. D. 70 ; Wandsioorth Gas Light
Co., 1870, 22 L. T. 404). But a chairman cannot dissolve a meeting before
it has finished the business for which it was convened (National Bivcllings

Society, [1894] 3 Ch. 159). To constitute a valid meeting there must be a
proper quorum (Canibrian Coal Co., 1875, 23 W. E. 405) present not only
at the beginning, but when the business is transacted (Henderson, 1894,
21 R. 674). A quorum for a general meeting may be fixed by reference
to the holding of capital, say a minimum of 10 persons holding no less

S. E.—VOL. VII. 10
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than jL th of the capital of the company, or by number as in Table A,

Art. 37, thus: If the numbers of the company are under 10,5; one for

every 5 additional members over 10 up to 50 ;
and one for every 10

additional members after 50. One sliareholder cannot liold a meeting

(Sharp, 1880, 2 Q. B. D. 26 ; Sanitary Carbon Co., W. N. 1877, 223).

Minutes of Meetings.—It is the duty of directors to cause accurate minutes

of what takes place at its general meetings to be kept (Law's case, 1862,

1 De G., J. & S. 509), and these minutes, if purporting to be signed by the

chaii-man, are evidence in all legal proceedings (Companies Act, s. 67).

IvESOLUTIONS.

Eesolutions by a general meeting are of three kinds—(1) ordinary,

(2) special, (3) extraordinary.

Ordinary Resolution.— Where a company's regulations provide that

certain acts shall be done by the company in general meeting, such as bor-

rowing money, declaring a dividend, or appointing directors, an ordinary

resolution passed by a majority of members present is sufficient (North-

Wcst Transportation Co., 1887, 12 App. Ca. 589).

Special licsolution.—But there are other acts, vital to the interests of the

company, which require a fuller representation of the constituency of the

company and a more mature deliberation, and for these a special resolution

or an extraordinary resolution is often required. Where, for instance, a

company is proposing to alter its memorandum of association (under the

Companies Memorandum of Association Act, 1890), and embark in a new
business, or to alter its articles generally (Companies Act, s. 50), or sell its

undertaking and assets under sec. 161 of the Companies Act, or reduce its

capital (Companies Act, 1867, s. 9), or wind up (without insolvency) (Com-
panies Act, s. 129 (2)), a special resolution is required. A special resolution

is a resolution passed by not less than three-fourths of the members present,

in person or by proxy (where proxies are allowed), at a general meeting of

whicli notice specifying the intention to propose such resolution has been

duly given, and confirmed by a similar majority at a meeting held after an

interval of not less than fourteen free days and within a month (Companies

Act, 8. 51 ; Ilailway Sleepers Supjjly Co., 1885, 29 Ch. D. 204; Millers Dale

Lime Co., 1886, 31 Ch. D. 211). Observe, both under sec. 51 and Act 1870,

sec. 2, it is only a majority of three-fourths of those present personally or

by proxy who nmst agree (California Licchvood Co., 1885, 13 K. 335).

A copy of any special resolution nmst be registered with the Kegistrar

of Joint Stock Companies (Companies Act, s. 53). A declaration by the

chairman of a meeting that a resolution has been carried, and an entry to

that ellect in the books of the company, is sullicient evidence of the fact

(h. 51 and Table A, Art. 42; see JJrynniawr Coal and Iron Co., W. N. 1877, 45
;

Indian Zoedonc Co., 1884, 26 Ch, D. 70). lUit where the minute itself shows
that the resolution had not been passed by the statutory majority, the declara-

tion of the chairmaii will not validate the resolution (Covroi, 1892, 19 11. 437).

Extraordinary liesolntinn.—A resolution is extraordinary which is passed

in such manner us would, if it had been confirmed by a subsecpient meeting,

have couHtituted a special resolution (Companies Act, s. 129). Winding up
on insolvency jtrofjceds on an extraordinary resolution.

Votiny.—Voting dojicndH on the articles, but, in default of any pro-

viHions tlierein, every member is, by the Com[)anies Act, s. 52, to have one
vote. Sometimes a scale is adoptcid. Breference shareholders, again, some-
tiinfs have no vote, and a vendor's vote on his shares may be restricted.

I'rimd facie a majority of the shareholders duly convened upon any question
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with which the comi)any is legally coinpetont to deal is biudiug on the

minority, and consequently on the company {North- West Transportation Co.,

supra). A majority at a meeting (where no poll is demanded) is ascertained

by counting hands, according to the common-law rule {Horhvry Ih-'uhjc Co.,

1879, 11 Cli. I). 1U9). Proxies, it has now been detinitely decided, cannot

be counted on a show of hands {Ernest, [1897] 1 Ch. 1). The register is

the only evidence by which the right of members to vote at a general meet-

ing can be ascertained : the question of beneficial ownership cannot be

entered into {Pender, 1877, 6 Ch. D. 70). A shareholder may transfer some
of his shares to nominees to increase his voting power {ih.), for a share-

holder's vote is a right which he may use as he pleases : even to promote,

for instance, his private interest against the interests of the company
{North- West Transportation Co., supira).

Poll,—A right to a poll is by common law incident to any election at a

public meeting by show of hands {Campbell, 1836, 5 A. & E. 865). It is

usually an appeal to the whole constituency of tlie company, as distinguished

from the members present at the meeting {B. v. JVimbledon Local Board,

1882, 8 Q. B. D. 459), and made demandable by five members (Companies

Act, s. 51, Table A, Art. 43 ;
Bhoinix Electric Co., 1883, 31 W. Pt. 398).

Eeduction of Capital.

Bcduction of Capifcd.—The Companies Act permitted a company to

increase its capital by the issue of new shares, to consolidate its capital, and

to convert paid-up shares into stock, but it permitted no reduction of a

company's capital. The capital—the subscribed capital, that is—was to be

paid up in full, and it was to be inviolable. That was the price of the

privilege of limited liability {Alexandra Bcdace Co., 1882, 21 Ch. D. 160),

and it was a sound and salutary principle, nor has the Legislature departed

from it. It has, however, in the Companies Acts, 1867, 1877, and 1880,

sanctioned the reduction by a company of its capital, both called up and
uncalled, in certain cases ; but in conceding this privilege it has fenced it

round with so many safeguards, including the confirmation of the Court,

that no injustice is likely to be done.

A company desirous of reducing its capital must, if it has not the power
in its original regulations (articles or memorandum), in the first place

acquire the power by altering its articles to that effect by special resolution

(two meetings td ante), and thereafter exercise the power by another special

resolution (Act 1867, s, 9). It cannot create and exercise the power simul-

taneously {Patent Invert Sugar Co., 1885, 31 Ch. D. 166). But the first

meeting exercising the power may be held immediately after the second

meeting creating the power, and so practically the purpose may be accom-
plished at meetings on three days within a month's time. It must, immedi-
ately after passing the resolution reducing capital, add the words "and
reduced" to its name, until such date as the Court may fix (Act 1867, s. 10).

But the use of tliese words between the passing of the resolution and the

presentation of the petition to the Court for confirmation is dispensed with
where the reduction does not involve either the diminution of any liability to

pay capital, or the i)ayment to any shareliolder of unpaid capital, leaving it,

however, imperative, even in such cases, between the presentation and the

disposal of the petition (Act 1877, s. 4). In these excepted cases it is common
now to ask in tlie meantime for a dispensation on presenting the petition till

its disposal, when the question is finally dealt with {Albany Co., 1895, and
Colonial Co., 1896, 23 K. 272 and 547). In that class of cases, no interest of

creditors being concerned, the use of tlie words is usually altogether dispensed
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with. In other cases the use is imperative till the Court disposes of the petition,

and then it is usual to prescribe a period varying from days tojnonths.

The modes of reducing capital are enumerated in Act 1877, s. 3, but it

does not profess to lie exliauytive. It ai)})lies to capital wliether paid up,

subscribeil, or unissued; and includes (1) cancelling lost capital; (2) can-

celling capital unrepresented by available assets; (3) paying off capital

in excess of the wants of the company
; (4) cancelling issued but unpaid

capital : and (5) cancelling unissued shares. The resolution should show

tu which of these operations the reduction belongs, and the petition should

state the reasons for it. Creditors may be materially interested in (3) and

(4); hence the Court is required to see that they are cited, a list of

them prepared, and their consent to the reduction given, or their debt

discharged, secured, or determined (Act 1867, s. 11 ; Laicson, [1895] 2 Ch.

720). The Court, when satisfied of the loss, etc., averred {City Property Co.,

1890, 23 K. 400), will, after remitting to a professional man to report on

the reasons for the reduction and the regularity of the proceedings, and

allowing all concerned to be heard, confirm the reduction and adjust a

minute setting forth the state of the capital as altered (Act 1867, s. 15

;

1877, s. 4), and the minute will be registered with the special resolution.

The Court does not confirm (5), supra (Act 1877, s. 5).

The Court will confirm reduction effected in any of the other ways ; but

refused to do so, in the case of lost capital, by converting £1 shares fully

paid int<-> £1 shares with fifteen shillings \)Q.\<\ {Morrison & Co., 1892, 19 K.

1049). Where, however, it was stated that part of the capital could be

dispensed with, and the resolution to reduce bore that it was done " upon

the footing that the amount returned, or any part thereof, may be called up
again," the Court held the reduction competent, and confirmed it {Scottish

Vnlranite Co., 1894, 21 R 752, following Fore St. Warehouse Co., 1888,

W. N. 155). The Companies Act, 1880, authorised the return of undivided

profits in reduction of paid-up capital, the unpaid capital being thereby

increased by a similar amount. This is not really a "reduction" of ca])ital,

ami is not called so, but a change of its location from the coffers of the

comjtany to the pockets of the shareholders. A reduction of capital by
borrowing money to pay it off is competent {West End Cafi Co., 1894, 21

11. 381), and reduction may be accompanied with increase of capital. The
Ciipital reduced need not be rateably distributed over the whole share-

holders, and one class of shares may be cancelled, provided the rights

secured to individual shareholders or classes are not invaded, and for this

end sliareholders as well as creditors are entitled to be heard. But the

Court will insist uyton a fair and e(|uitalilc allocation, and one in terms of

the c<»m]»any's cunlract with its sliareholders (//a?-7-ow Ihrmatite Co., 1888, 39

Ch. U. 582 ; Floatinq Dock of St. Thomas, [1895] 1 Ch. 691 ; Dicido Pier Co.,

[1891] 2 Ch. 354; London & N. Y. Co., [1895] 2 Ch. 860; Pannatync, 1886,

34 (Jh. I). 303). The correlative to ])riority in rc] payment of capital is

jJOHtponement in reduction, and, accordingly, shares preferred quoad capital

are ]»oHtponed in a reduction {ih.\ Qiuhrada Co., 1889, 40 Ch. D. 363).

Itcduction by cancelment of shares of individuals is competent, and may
be c.'irried out if fair and e(|uitab]e (Bri/ish and American Cor2m., [1894]
Ajip. ('a. 399: Unnknork Co., 1 897, 24 JI. 470). A reduction may be sanctioned

though the V(jting powers are affected {Coliiwr, [1897] 1 Ch. 524).

Grciit accuracy in setting forth the condition of the company's capital in

the resolution to reduce is re(|uir('d (Scottish Manitoha Co., 1892, 20 II. 31);
and it may be not«Ml that tho pi;tition for confirmntion may lie carried through
iu vucutiou {Xiddric & L'cnhar Co., 1892, 19 il. 82U). isee ante, p. 109, foot.



JOINT STOCK COMrANIES 149

ComiMiiy huyin^i its own Shares—Forfeiture and Surrender.—It is a

principle of the Companies Acts, and the result of the leading provisions

regarding the contribution and disposal of capital, that, apart from tlic

statutory reduction already mentioned, and forfeiture and surrender of

shares now to be explained, shares once issued cannot be disposed of

otherwise than by transfer or transmission, and particularly cannot, in the

case of limited companies, be surrendered or sold to the company. A
limited company has no power to buy its own shares; and althougli tlie

power be given in the articles or even in the memorandum, it would be

inept. It is opposed to the Companies Act, particularly sees. 8, 12, and 38,

and the whole meaning of the reduction sections in the Act of 1867

{Trevor v. Whitworth, 1887, 12 A. C. 409).

It has been held to be otherwise with unlimited companies {Borough

Commercial Society, [1893] 2 Ch. 242). The purchase is ultra vires of a limited

company and void {General Property Invest. Co. Limited, 1888, 16 E. 282).

But a purchase or redemption by a company of its shares from one or more
shareholders, if carried out as a reduction of capital, is not open to

objection. It is subject to the conditions of the Acts of 1867 and 1877,

and to the discretion of the Court {British and American Corpn., [1894]

A. C. 399). Forfeiture of shares is contemplated by the Companies Act,

s. 26, and Table A (17-22), on account of non-payment of calls, and is a

proceeding at the option of the company and in invitum. It is the means
of getting quit of impecunious shareholders ; it is a recognised incident of

shareholding, and puts the company in a position to place the shares in

other hands, and so get the balance of capital paid. There is no reference

to surrender of shares in the Acts, but it is admitted by the Courts on the

principle that it has the same effect as forfeiture in regard to impecunious

shareholders, who, however, are assenting parties to the procedure. But

it does not involve any payment by the company of its capital, and only

exonerates those who have shown themselves unable to pay. A surrender

in return for money would be a sale, how^ever disguised. Accordingly, in

General Property Invest. Co. v. Craig, 1891, 18 E. 389, a surrender not

involving any payment to the company, even although it did not reserve

right to recover unpaid calls, was, in the circumstances, sustained as intra

vires, and not a reduction of capital.

Power to forfeit and accept surrenders must be conferred by the

articles as originally framed or as altered by special resolution ; and when
exercised, must strictly conform to the procedure prescribed in the articles

{Johimn, 1877, 5 Ch. I). 687 ; Garden Gully Co., 1875, 1 App. Ca. 39). The
articles almost always provide that, notwithstanding forfeiture, calls due

at its date shall be exigible ; without this clause, calls due could not be

enforced {Stockens case, 1868, 3 Ch. 412). A forfeited member is liable

to be put upon the B list as a past member if liquidation supervenes

within a year after the forfeiture {Marshcdl, 7 Eq. 129, 138). It is different

where a contract to take shares has Ijeen rescinded on the ground of fraud,

for in that case the person should never have been a shareholder ( Wright,

1871, 7 Ch. 55). Again, where a person has been induced by fraud to take

sliares which are afterwards forfeited for nou-])aymcnt of calls, he ceases

to be a shareholder, and l)ecomes merely a debtor to the comi)any for what
he was formerly liable as a member, viz. a call, and may repudiate the

contract, and defend an action for calls on tlie ground of fraud {Aaron's

licefs, [1896] A. C. 273). :Moreover, the forfeited shareholder is not barred

from his defence 1)y the supervening li(iuidation of the company {Muunt
Morgan Co. v. JIMahon, 1891, 18 E.^772).
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BOEEOWINCx POWEES.

Borrowing rowers of a Conipany.—As already stated under article

Drbentl'RE and Debenture Stock, vol. iv. p. 103 {q.v.), ordinary trading

companies whose regulations are silent on the subject of borrowing have

an implied power to borrow for the purposes of the business ; but the

power may be expressly limited, and many companies have no implied

power to borrow. If a trading company has a limit assigned in its

memorandum or articles, it is ultra vires of the comjDany to lend Ijeyond it,

and, being null, it cannot be ratified ; and the only remedy of the lender is to

prove beneficial application of the loan to the company's purposes. If the

limit be in the memnrandum, tlic limit may be altered or removed by special

resolution under the Memorandum of Association Act, 1890, confirmed by

the Court ; if the limit be in the articles, it may be altered or removed by a

special resolution under sec. 50 of the Companies Act ; but in both cases

the change applies to future loans, and prior ones cannot be ratified. But
if the company, having wider power of l)orrnwing, commits a limited power
to the directors, and they exceed it, the lender will not be affected by the

restriction unless he was aware of it, and, in any case, the shareholders may
homologate or ratify the directors' actings. It is thought this summary is

in accordance with the Compiinies Acts, and Lindley, L. J.'s, exposition

thereof, Company Law, 186-196. See also Wcnloch, 10 App. Ca. 354,

36 C. D. 674, and 19 Q. B. D. 155 ; Blaekhurn Building Company, 9 App.
Ca. 857, and 22 Ch. D. 51 ; General Auction Co., [1891] 3 Ch. 432 ; Chapleo,

1881, 6 Q. B. D. 696. A trading company having power to borrow, may
do so in any manner it finds most convenient, including bills, debentures,

debenture stock, and overdrafts : and may grant appropriate securities

over the company's property and riglits, including uncalled capital ; and
must keep a register of mortgages (Act 1862, s. 43) ; but the power to grant

such instruments is usually given in the memorandum or articles.

Contracts hy Companie-t.—A conipany formed under the Companies Act
can only enter into contracts which are within the company's powers as

defined by its constitution, its memorandum and articles of association

(Ernest, 1857, 6 H. L. 420). Everyone, shareholder or stranger, must be
taken to deal with the company on these terms, that is, with notice of its

constitution {Jioyal British Bank, 1857, 6 El. & Bl. 332 ; Marshall, 1868,

7 Eq. 137). But he is not fixed with notice of private Ijye-laws passed by
the directors {Royal Bank of India's case, 1869, 4 Ch. 252), or bound to see

that every ff)rmality ])rescril)ed l)y the articles has been strictly ])crf()rnicd.

He is entitled U) assume that all things have been done regularly if he has
no notice of irregularity {Bayle Co., 4 Kay & J. 540 ; ILifon, 1877, 4 K. 830

;

Broii^% 1886, 13 R olo ; County Life Assurance Co., 1870, 5 Ch. 288;
Howard, 1888, 38 Ch. D. 156). The Com])anies Act, 1867, s. 37, provides
in what form a coni]»any may crjutract. SJKtrtly, contracts which, if between
jirivatc jtersons, would have to be in writing arid under seal, must l)e under
the company's seal. Ccmtracts which, if between private persons, would
have to be in writing and signed, may lie, in case of a company, signed
by an authorised agent of the c,onip;iiiy (J!nr, 1875, 20 E(|. 412). A
trading company'K contracts made in the ordinary course of its business
need not be und(;r seal {Soulh of Ireland Colliery Co., 1869, 4 C. P.

C17 ; Companies Act, 1867, a 37 (3)).
Dnmirilr, (f Companies.—The domicile of a tiading com])any, as that

of an inrlepondcnt legal person, is ([uite distinct from the domicile of the
l>tT8onH who compose it {Calcutta Jute Co., 1876, 1 Ex. D. 428). It is its
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principal place of business, tliat is, the place wlicre tlic administrative
business of the corporation is carried on (Dicey, C'ovf. L. 154). Tliis is not
necessarily tlie place wiiere the company's manufacturing or other Ijusiness

operations are carried on ; nor is it necessarily the place of the registered
otiice of the company (see San Paulo Bvjy. Co., [189G] A. C. 31). Where a
company has a branch but not its registered ofhce in Scotland, at which
branch contracts are entered into and claims settled, tlie Scotch Courts have
jurisdiction. But the office of an agent is not the ofhce of the company
{Laidlaic, 1890, 17 E. 544) ; and where a company has several places of

business or branch offices in different counties, the Sheriff within whose
jurisdiction a contract was entered into has jurisdiction in actions relating

to it {Harris, 1875, 2 E. 1003 ; see Mackay, Manual, p. 65). A foreign

company can contract to have a domicile, for the purpose of being sued,
within the jurisdiction (Soci^td Industridle des Metaux v. Hudva, W. N.
1889, 32). Conventions have been entered into by this country with
Germany, France, Belgium, Italy, Spain, Greece, and other foreign countries,

mutually securing to commercial and industrial companies the exercise of

their rights, and the right of appearing before tribunals.

Foreign Companies.—A foreign corporation carrying on business in this

country through a branch ofSce resides in Britain, and is liable to be
sued in the same manner as a British corporation {Haggin, [1893]
23 Q. B. D. 519). On the same principle, a foreign or colonial company
carrying on business in Britain through a branch office may be ordered to

be wound up in Britain {Marshall, 1895, 22 E. 697) ; Ijut the winding up
here will only be ancillary if the company is also being wound up abroad
{Mathcson Brothers, 1884, 27 Ch. D. 225 ; Commercial Bank of South
Australia, 1886, 33 Ch. D. 174; Queensland Merc. Co., 1888, 15 E. 935).

Actions ly and against Comj)anics.—Where there is a corporate body
capable of holding property and sustaining the relations of debtor and
creditor, etc., the corporate body is the proper party to sue and be sued in

all matters relating to such property and relations. The only exception is

where the corporate body has got into the hands of directors or of the
majority, and such directors or majority are using their power for the
purpose of doing something fraudulent against the minority, who are
overborne by them {Macdougall v. Gardiner, 1875, 1 Ch. D. 13; Menicr v.

Hooper's Telegraph Works, 1874, L. E. 9 Ch. 350 ; Pender v. Lushington,

1877, 6 Ch. D. 70). There aggrieved members may sue.

Companies Limited by Guaeantee.

Tlie other class of limited companies sanctioned by the Companies Acts
is companies "limited by guarantee," as distinguished from "limited by
shares." Sec. 7 of the Companies Act provides that the liability of

members may be limited in either the one way or the other ; and sees.

8 and 9 state what particulars the memorandum of association is to contain
in the alternative cases. In the case of a company " limited by shares,"
the amount of the capital and the denomination of the shares must be
specified. In the case of a company " limited by guarantee," there is no
such requirement, but there is instead an undertaking by the memljers to con-
tribute to the assets of the company, in the event of its being wound up, to
an amount not exceeding a specified sum. But sec. 14 and tlie corresponding
Form C contemplate a company " limited by guarantee " either having or
not having " a capital divided into shares," and provide that the articles

shall state the amount of such capital, and the members shall subscribe
the memorandmn (or articles) for the number of shares they take. Thus
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there may be two kinds of companies limited by guarantee ; and the case of

Mallesoji, [1894] 3 Ch. 538, shows that there may be a third, viz. a company
originally limited by guarantee and without a capital divided into such

subscribed shares, but yet having the interests of the members for the

time iu the undertaking expressed fractionally in shares registered in their

names. This was done by a series of resolutions altering the articles.

Tiiese shares were not subscribed shares importing either payment or

liabUity to pay money, but merely defined the proportion in which the

members were to be interested in the surplus assets, if any. This method
was adopted in order to retain the benefits of a company limited by
guarantee, including exemption from ad valorem duty on capital, and at

the Siime time to have the interests of members defined in shares, and
transmissible as such. Since Mallcson's case the Eegistrar of Joint Stock
Companies in England takes no objection to the registration of such

altered articles.

Companies limited liy guarantee afford a convenient form for clubs and
associations not requiring the capital or the interests of the members to be
expressed in cash terms. See ante, p. 120.

It is to be observed that it is not competent for the company or its

executive to create a security over the guarantee obligations in favour of

any particular creditor, for the guarantee fund has no existence till

liquidation, and must be preserved to be called up and administered in the
liquidation {Bobcrtson v. B. L. Co., 1891, 18 R 1225). The same holds
in regard to the guarantee capital under the Act of 1879 {Bi/lc Works, 1890,
44 Ci'i. D. 534, per Lindley, L. J., 584 ; Bartlcit, 1897, W. N. 174).

Unlimited Companies.

The provisions of the Companies Acts, except those bearing on limited

liability, apply, generally speaking, to unlimited companies; but the fol-

lowing points of difference will be kei)t in view :

—

1. Tiie memorandum specifies only tlie names, the place of the registered

office, and the objects, but not the capital (Companies Act, s. 10). But the
articles state " the amount of capital with which the company proposes to be
registered,"andtlie members require to ,su1)Scril)efor one shareat tlie least(s.l4).

2. The name of an unlimited company does not require to be published
at its places of business, or on its business paper (s. 41), nor does it require
to keep a register of mortgages and charges.

3. A contributory in the winding up of an unlimited company has a
right of comjicnsatio]! (or sct-ofl), wliich a contributory in a limited company
lias not (Comjianies Act, s. 101, confirmed by Act 1807, s. 0). It ajqjcars
to amount to this: that when an order is made on a contributory in an un-
limited ffjuijany to pay deljts, including directors' calls due by him to the
compjiny (but excluding liijuidator's calls), the Court may allow him to set
off any money due to him by the conq)any on any indeiJondcnt dealhig or
c^jntract. No doubt this is not consistent with the reasoning in Whitehouse,
1874, 9 Ch. D. 595 (599), a judgment of M. K. Jessel, wliich'proceedson the
ground that li(|uid;itorH' callH, and dircftors' calls ("iilorced by a licpiidator,

are not di-l.ts (hie to the comjiany, but to the liiinidalor, a statutory trustee,
and a dilleront /irmma ; but that ground of judgment has since been
rfj»udiutcd by L. .1.1. Coii.m and Lindley in I'l/lc //V/.-i-, 1890, 44 Ch. D.
634 (575) (583) (585).

4. An unliniitfjd conq.Mny may jaiicliase its own shares and thcrcliy
mhicc it.s f.-ipitJil with.Hit th.j authoiity of the Act of 1807 (iJoroiia/i Coml.
Soc., [1893] 2 Ch. 242).
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5. All uiiliinited company may, with the assent of thiee-f(jurths of its

members, register as a limited company under I'ai't VII. of the Companies Act.

G. Under the Companies Act, 1879, an unlimited company may register as

a limited company, and increase its capital or set apart a portion of its uncalled

capital, such capital so increased or set aside to be capal)le of being called

up only in and for the purposes of a winding up. Under this Act the Ijanks

in Scotland, now calU'd limited, were registered, with large reserve capital;

but there is unUmited liability quoad the note issue (s. 6).

Winding up.

A registered company may be rendered notour bankrupt (Bankruptcy

Act, 185(3, ss. 4 and 8 ; Clarlr, 1884, 12 11. 347), but cannot be se(piestrated.

It cannot be put an end to except by means of the machinery of a

winding up {DunUanc Hydro. Co., 1884, 12 K. 328; Princess of lieuss and

Bos., 1871, L. K. 5 H. L. 193).

Companies ivhich may he wound up.—Any company registered under the

Act and not dissolved (Coxon, 1891, 64 L. T. 444) may he wound up, and it

makes no diherence that the sphere of the company's operations is out of

the United Kingdom {Smyth & Co. v. Salem Flour Mills Co., 1887, 14 IJ.

441), or its members all foreigners {General Company for Promotion of Land
Credit, 1870, L. II. 5 Ch. 3G3)"; but besides these the Act provides for the

winding up of unregistered companies, i.e. companies not registered under

the Companies Act, 18G2 (Companies Act, s. 199 ; Marsluill, 1895, 22 K.

697). Railway companies incorporated by Act of Parliament are excepted

from the jurisdiction. Under this section (s. 199), the Court has made orders

for winding up canal and dock and water companies, chartered companies,

friendly societies, illegal associations, building societies, foreign companies

with a branch ofhce in England, mutual marine insurance companies, tram-

way companies, savings banks, and many other associations. A trade union

cannot, however, be wound up, or a club (^SY. James' Club, 1852, 2 De G.,

M. & G. 383), or a foreign company with only an agent in England. The
machinery for winding up an unregistered company is analogous to that for

a registered company mutatis mutandis (see Companies Act, ss. 200-204).

Winding up is of two kinds—(1) winding up by the Court, (2) v,-indiiig

up by the shareholders themselves, either purely voluntary or under the

supervision of the Court. The Companies Acts cowiem^ldite primd facie a.

voluntary winding up, and 90 per cent, of the liquidating companies are so

wound up ; but there are still a large number of cases in which creditors

and contributories of a company—creditors especially—are entitled to

invoke the assistance of the Court to administer the company's estate and

affairs. The statutory machinery for this purpose is set in motion by a

petition {Martin, 1879, 7 E. 352 ; Bradford Naviqation Co., 1892, 41

L. J. Ch. 340 ; New Zealand Banking Co., 1867, L. E. 4 Eq. 226).

The Court.—The Court is defined by the Companies Act, 1862, s. 81,

to mean the Court of Session in either Division thereof. Under sec. 121 of

the same Act it is competent for the Lord Ordinary on tlie Bills during

vacation to order a contributory to pay calls, in the winding up. Under
the Companies Act, 1886, tlie Court is interpreted as meaning the Court of

Session in either Division thereof, and in the event of a remit to a ])ermanent

Lord Ordinary, such Lord Ordinary during session, and in time of vacati(tn

the Lord Ordinary on the Bills (s. 5). The Act of 188G further jH'ovides

(s. 5 (1)) that certain orelers or judgments pronounced by the Lord Ordinary
on the Bills in vacation shall not be subject to review. All other orders

and judgments issued by the Lord Ordinary on the Bills in vacation shall
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be subject to review (s. 5 (2); Forfohello Pier Co., 1886, 24 S. L. E. 1). In

that case it was decided that in virtue of sec. 5 of the Act of 1886 it is

competent for the Lord Ordinary on the Bills to make initial or first orders

iu liquidation proceedings. The reclaiming note must be presented within

fourteen days from the issuing of the interlocutor. It is, however, provided

that, notwithstanding the presentation of the reclaiming note, certain

iuth^meuts shall be carried out and have effect until the reclaiming note is

disposed of (s. 5 (2)).

Winding up hy the Court— Who may petition.—A winding-up petition

may be presented by the company itself, by a creditor, by a contributory, or

by all or any of them (Companies Act, s. 82). The object of a creditor's

petition, which is by far the most common kind of petition, is to obtain

payment of his debt. A creditor's petition, as Jessel, M. 11., said in St.

Thomas Dock Co., 1876, 2 Ch. D. 118, ought to be presented with no other

object. The assignee of a del)t may petition ; but a creditor who has pre-

sented a petition cannot sell his tlebt and the right to proceed w^ith the

petition {Paris Skating Rink, 1877, 5 Ch. D. 9G2). The executor of a

creditor {Masonic Geiural Life Assurance Society, 1886, 32 Ch. D. 372) ; a

deljenture- or bond-holder whose interest is in arrear may petition {Mac-

doinieirs Trs., 1884, 11 K. 012); and a secured creditor may present a wind-

ing-up petition {Moor, 1879, 10 Ch. D. 681 ; Commercial Bank of Scotland,

1886, 14 K. 147; Chapel House Colliery, 1883, 24 Ch. D. 259; Central

Railway Company of Monte Video, 1879, 11 Ch. D. 372). A petitioner's

statutory right to make an application for winding up cannot be affected by

restrictive conditions in the articles of association of the company {Peveril

Gold Mines, 1897, 14 T. L. R. 25).

A contributory other than an original allottee cannot, except in the event

of the members being reduced in number to less than seven, present a peti-

tion unless his shares have been held by him for at least six months in the

eighteen months previously to the commencement of the winding up, or

have devolved upon him through the death of a former holder (Comitanies

Act, 1867, s. 40). This rule is to prevent shares being transferred to any-

l)ody, the nominee, perhaps, of a rival in trade, to qualify him to present a

petition. As to " held," see Wcda Wynaad Indian Gold Mining Co., 18S2,

21 Ch. JJ. 849. A bankrupt shareholder cannot present a petition, for he

is not a contributory, though his trustee is {ib.). A shareholder being in

arrear with calls will not ])revent the Court making a winding-up order, at

anyrate if he Jtays the calls into Court {Diamond Fuel Co., 1879, 13 Ch. D.

406). A fully-i)aid sliareiiolder is still a contributory, and as such may
present a winding-up petition {Ncdional Savings Bank Association, 1865,

1.. i;. 1 Ch. 547). But as a fully paid-up shareholder is under no further

lial.ility, he must satisfy the Court, before it will make an order, that there

will be a substantial surplus divisible anuing the shareholders {Rica Gold

Washing Co., 1879, 11 Ch. i). 36; Vron Colliery Co., 30 W. II. 388), of

actual or at least ])robable assets {TMncashire Brick and Tile Co., 1865,

34 licav. 330; Diamond Furl Co., 1879, 13 Ch. ]). 408; see, however, Rica
Gold Washing Co., 1879, U Ch. 1). :'>6). The cxi.cnses of a second petition

will not he allowed uidess there is reasonal)l(' ap])r('hension that the liist

may be withdrawn (Edinhnrgh Thealre Co., 1877, 1 M 1140).

Mismanagement is not a ground f(»r a shareholder ])iesenting a ])etition.

n<! should get the (liree.torH to call a meeting {/'nfc.ssional JicnrfU Building
Soru'ty, 1871, L. Ji. 6 Ch. 8(i2). Nor is the fact that the shareholder has been

induced to take the shares by fraud or misrepresentation. His proper remedy
is rescisHJon {Uni<m Hill Silver Co., 1870, 22 L. T. 402).
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Reasons for Winding vp hy the Court.—The petitioner must bring liis

case within the statutory jurisdiction. The circumstances under wliich a

com])any may be wounil up by the Court have been carefully defined

by the Legislature (Companies Act, s. 79). They are as follows:

—

"(1) Whenever the company has passed a special resolution requiring

the company to be wound up by the Court
; (2) whenever the com-

pany does not commence its business within a year from its incorpora-

tion, or suspends its business for the space of a whole year
;
(o) whenever

the members are reduced in number to less than seven
; (4) whenever the

company is unable to pay its debts
; (5) whenever the Court is of opinion

that it is just and equitable that the company should be wound up." It is

only in these cases that an order for winding up by the Court can be made
{Langham Skating Rink Co., 1877, 5 Ch. D. 683 ; Irrigation Co. of France,

1871, 40 L. J. Ch. 435). If the facts in a winding-up petition do not bring

the company witliin one of these five cases, the Court will not take upon

itself, under sec. 79 (5), to determine whether it is for the interest of the

shareholders generally that the company should be wound up ; that must

be settled by a domestic tribunal of the shareholders, i.e. a statutory

majority of three-fourths, under sec. 129 (2). All the clauses have under-

gone a microscopic scrutiny by the Court. The first calls for no comment.

The shareholders themselves invite the intervention of the Court. As to

the second, non-commencement of business is only meant to be one test of

whether the company is in such a state that it ought to be wound up
{Metropolitan Railway Warehousing Co., 1867, 15 W. E. 1121; and see

Cajntal Fire Tnsur. Assoc., 21 Ch. U, 209). The Court will not make a

winding-up order on the ground of suspension, unless satisfied that there

has been an intention on the part of the company to abandon its business,

or an inability to carry it on {Alliance HcritaUe Security Co., 14i E. 34;

Tomlin Patent Horse Shoe Co., 1886, 55 L. T. 314; MidcUesborongh Assembly

Rooms Co., 1880, 14 Ch. D. 104). An abandonment of one object is not

an abandonment of all {Norwegian Titanic Iron Co., 1865, 35 Beav. 223

;

Patent Bread Machinery Co., 1866, 14 W. E. 787). The third clause-
reduction to less than seven members—is illustrated in South london Fish-

market Co., 1888, 39 Ch. D. 324. The fourth clause, " whenever the company
is unable to pay its debts," is much the commonest ground for winding up.

Here the Legislature has not left it to the Court to ascertain insolvency,

but has furnished in sec. 80 certain tests. A company is to be deemed
unable to pay its debts whenever a creditor for £50 has served a demand for

payment, and the company has neglected for three weeks {Cathulic Publishing

Co., 1864, 2 De G., J. & S. 116) to pay, give security for, or compound
the debt. The Court is bound to treat such " neglect " to comply with

the statutory demand as conclusive evidence of the company's insolvency

{Imperial Hydropathic Hotel Co., 1882, 49 L. T. 160). But debt means debt

absolutely due {Bristol Joint Stock Bank, 1890, 44 Ch. D. 703). Mere
omission need not be " neglect " if there is reasonable cause {London and
Paris Banking Cojyn., 1874, L. E. 19 Eq. 444), such as the debt being

disputed {Cunningham, 1886, 14 E. 87). In the ease of a secured creditor,

in order to oljviate a winding up the security must be such as will conunand
in the market the amount of the debt founded on {Commercial Bank of Scot-

land, 1886, 14 E. 147). A company is also deemed insolvent when it allows

the inducia' of a charge to expire without payment {Cowan, ]892, 14 E.

437). So also if apart from these tests, the company is proved to be unable

to pay its debts {Macdonnell's Trs., 1884, 11 E. 912). The fifth and last

ground for winding up is where it is in the opinion of the Court "just and



15G JOINT STOCK COMPANIES

equitable " that the company should be wound up. At an early period it

was held—unfortunately, as Lindloy, L. J., recently saitl—that "just and

equital)le" in (5) must be conlined to cases (jusdcm ycncris with those before

enumerated (
irear Enjinc Works Co., 1874, L. R 10 Ch. 191 ; Anglo-Greek

Steam Co., 1806, L. K. 2 Eq. 6 ; but see now Sailing Ship " Kentmere" Co.,

W. N. 1897, 58 ;
Amalgamated Syndicate, W. N. 1897, 152). If the company

is a " bubble," for instance {Anglo-Greek Steam Co., sv/pra ; London and County

Coal Co., 186G, L. \l. 3 Eq. 355), it may be wound up, or if the substratum

of the company is gone {Sithurhan Hotel Co., 1867, L. E. 2 Ch. 750); if, for

instance, the company is formed to work a particular gold mine, and no

title to it can be obtained {Haven Gold Mining Co., 1882, 20 Ch. I). 151);

or to work a mine which turns out a failure, though there are large sub-

sidiary powers in the memorandum of association (Hed Rock Gold Mining

Co., 1889, 61 L. T. 785); or to work a patent for making coflee out of dates,

and the patent cannot be obtained {German Date Coffee Co., 1881, 20 Ch. D.

169) ; or to buy land which is not discoverable on the map {Nijlstroom, 1889,

60 L. T. 478); or to work a concession for laying a submarine cable, which

is found to be void {International Cable Co., 1890, 2 Meg. 183 ; see also

Croini L'ank, 1890, 44: Ch. 1). 634); or if a complete deadlock as to the

company's allairs has arisen {Sailing Ship " Kentmcre" Co., S7(pra). In

these and other similar cases the inii)Ossibility of carrying out the prin-

cipal object of the company makes a winding-up order just and equitable,

and the fact that a majority of shareholders want to go on will not prevent

the Court making the order on a shareholder's petition {Bristol Joint Stock

Bank, 1890, 44 Ch. D. 703). But the Court must be satisfied that the sub-

stratum of the company is really gone {Cox v. Gosford Sliip Co., 1894, 21 11.

334). The company being a losing concern {Suhurhan Hotel Co., 1867, L. E.

2 Ch. 745 ; Fcutagc Parisicn, 1865, 13 W. E. 214), or the directors being

guilty of misconduct {Anglo-Greek Steam Co., 1866, L. E. 2 Eq. 1 ; Pro-

fessional Benefit Building Society, 1870, L. E. 6 Ch. 'Sij'l), or the shareholders

few and the assets small {Second Commercial Benefit Building Society, 1879,

48 L. .1. Ch. 753; Natal Co., L. E. 3 Ch. 355), does not make it "just and
equitable" that the company should be wound up. If there is a probal)ility

of a surjdiis, the Court will have regard to the wishes of the shareholders,

rather than the creditors {CJiillington Iron Co., 1885, 29 Ch. 1). 159). The
latest case on the subject is Brinsmead cO Co., [1897] 1 Ch. 406. When a

petitioning creditor's debt is estal)lislied, a winding-up order is, speaking

generally, ex dehito justiticc {Bowes v. Ilojte Mutual Life Insur. Society, 1865,

11 JI. L. 402; Western of Canada Oil Co., 1874, L. E. 17 Eq. 1; Chapel

House Colliery Co., 1883, 24 Ch. 1). 259), but not as against the wishes of a

majority of creditors {Great Western {Forest of Dean) Coal Consumers Co.,

1882, 21 Ch. \). 773; Uruguay Centred Biry. Co. of Monte Video, 1879, 11

Ch. 1). 372). The ])etition will be refused if it is being resorted to for the

purpose of oljUiining siuue undue advantage {Anglo-American JJrush, etc.,

Co., 1882, 9 E. 972). For the Court is bound, under the Companies Act,

8. 91, to have regard to the wIkIioh of the creditors generally {Western of
Canada (fil ^'a, 1873, L. If. 17 Ivi- 5; JVcsl Hartlrpool Iron Works Co.,

1M75, L. ji. 10 Ch. 61.S). TIk'Ic is this furlhci' qualilication of the jirimd

facie right to a wimling-uji (irdci-, that the (Jourt is not bound to set the

\viniling-u)» iiiachiniMy in motion if tlicre are no assets, or such as there are

will be exhausted l»y the debentures {Si. Thomas Dork Co., 1866, 2 Ch. D.

119; Great WrHlrrn {Fmrsi (f J)ran), supra \ Chttprl Jlouse Coltirry Co.,

1HH3, 24 Cli. I). 259), and winding u}) cannot therefore acconijdish the

purpose for which the machinery was invented by the Legislature {Fraternity
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of Free Fishermen of Faccrsham, 1887, 3G Ch. D. 339). ]]ut the onus is on
the company, not the petitioner, to prove tlie futihty of the order {Fraternity

of Free Fishermen of Facersham, supra). If it is doubtful wliether the winding,'

up will produce assets, an inquiry maybe directed (Olathc Silver Minin/j Co!,

1884, 27 Ch. D. 278 ; Bahia Central Siajar Factories, 1890, 34 Sol. J. 156).
'

A shareholder in a limited eompain/ prosentiuL,^ a \vindin,t(-up petition is

in a very dirierent position from a creditor. A sliareholder has no right to
stop the company's business when a large majority of shareholders wish to
go on {MidcUesboromjh AssemUy Booms, 1880, 14 Ch. D, 104). A fortiori if

he is a fully-paid shareholder (P«/('?ii! Artificial Stone Co., 1864, 34 Beav. 185).
Winding np. Voluntary.—The policy of the Companies Acts is to let

the shareholders manage their own affairs, and part of those affairs is the
winding up of the company

( Wear Engine Works Co., 1875, L. E. 10 Ch.
191), and of this privilege companies avail themselves largely, 90 per cent,

being so liquidated.

Beasonsfor Winding up.—Sec. 129 of the Companies Act, 1862, defines
the circumstances under which a company may be wound up voluntarily.
They are : "(1) Whenever the period (if any) fixed for the duration of the
company by the articles of association expires, or whenever the event
(if any) occurs upon the occurrence of which it is provided by the
articles of association that the company is to be dissolved, and the company
in general meeting has passed a resolution requiring the company to be
wound up voluntarily.

" (2) Whenever the company has passed a special resolution requiring
the company to be wound up voluntarily.

" (3) Whenever the company has passed an extraordinary resolution to
the effect that it has been proved to their satisfaction that the company
cannot by reason of its liabilities continue its business, and that it is

advisable to wind up the same."

An extraordinary resolution is one passed m such a manner as would, if

it had been confirmed by a subsequent meeting, have consituted a special
resolution. There must be a proper quorum at the meetings as required by
the articles {Camlrian Feat Co., 1875, 23 W. E. 405). The notice of meeting
called to pass an extraordinary resolution for winding up need not follow
the precise words of sec. 129 (3), but it must be such as to give the share-
holders to understand that an extraordinary resolution to wind up will be
proposed ( irason, 1876, 3 E. 474; Sdeuard, 1876, 3 E. 577; Bridport Old
Brewery Co., 1867, L. E. 2 Ch. 191 ; Silkstone Fall Colliery Co., 1876,
1 Ch. p. 38). There need not be evidence that the company is insolvent
to justify the meeting in resolving on a voluntary winding up (Lojidon Flour
Co., 1868, 19 L. T. 138). The declaration of the chairman of the meeting
that a resolution has been passed for voluntary winding up is sufficient
evidence without the chairman making an affidavit (Brynmaur Coal and Iron
Co., 1877, W. N. 1877, 45). The extraordinary resolution need not be
registered {Outlay Assurance Society, 1886, 34 Ch. D. 480), but it must be
advertised in the Gazette. The commencement of the winding up is the
date of the confirmatory resolution {Taurine Co., 1883, 25 Ch. D. 138 ; and
see West Cumberland Iron and Steel Co., 1889, 40 Ch. D. 361).

Supervision Order.—\Jndev sec. 147 of the Companies Act, the Court
has jurisdiction to make an order directing tlie voluntary winding up to
continue, but subject to the supervision of the Court. It is a matter of
discretion, as to which the Court will have regard to the wishes of creditors
and contributories (Companies Act, s. 149 ; Bank of Gibraltar and Malta,
1866, L. E. 1 Ch. 73 ; New Oriental Bank Corpn., 1893, 41 AV. E. 16). Only
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the company or a creditor or contributory can petition for a supervision

order {Fcn-ij-van Colliery Co., 1877, G Ch. D. 477) ; but the Court will not

make a supervision order on the petition of a contributory, unless tlie

resolution for voluntary winding up has been unfairly obtained {Bcaujolan

Mine Co., 1867, L. R. 3 Ch. 15), a fortiori if the petitioning contributory 's

shares are fully paid up {Irrigation Co. of France, 1871, L. E. Ch. 17G).

It is no relevant answer to the petition that the adoption of the resolution

forms part of a fraudulent scheme, and that the company is able to carry

on its business {MonUand Co., 188G, 14 E. 242), A creditor cannot object

1887, o6 Ch. D. 563). A supervision order leaves the liquidator free to

exercise all the powers of a voluntary liquidator ; it only provides means by

which a creditor or anyone interested can come to the Court and ask it to

exercise its powers of supervision (
Westhourne Grove Draferij Co., 1878, 27

W. li. 37) ; but the applicant does so at his own risk as to expenses {New

York Exchange Co., 1888, 39 Ch. D. 419). The Court in making a super-

vision order may appoint an additional liquidator (Companies Act, s. 150).

In Brighturn A Co., 1878, 6 R. 244, the Court refused the application for an

appointment of an additional licjuidator for the reason that the petitioning

creditors were small in number and represented comparatively insignificant

interests, and the liquidator suggested was not resident within the Court's

jurisdiction. A supervision order operates like a winding-up order as a

stay of actions and executions (Companies Act, ss. 151, 148). A voluntary

winding up is no bar to a creditor having the company wound up by the

Court, if the Court is of opinion that the rights of the creditor will be

"prejudiced by a voluntary winding up" (Companies Act, s. 145). See as

to this, iXrw York Exchange Co., 1888, 39 Ch. D. 415.

Liquidator.—The liquidator is in a judicial winding up appointed by the

Court (C. A., 1862, s. 92), and in a voluntary winding up, by the company
in general meeting (s. 133 (3)). If in a voluntary winding up there has

been no appointment made by the company, the Court may, on the applica-

tion of any contributory, appoint a li([uidator or liquidators (s. 141). Further,

in a voluntary lic^uidation the company may by extraordinary resolution

delegate to the creditors the power to appoint liquidators (s. 135). In a

jjetition for winding up and appointment of a liquidator, an objection to

the person ])ro]»osed in the petition as licjuidator should be stated by counsel

verbally witliout lodging answers {Hume, 187G, .3 li. 887). In Gilmours I'rs.,

1883, 20 S. L. li. 811, the omission to keep a proper register of mortgages
when secretary of the com]tany was held not to be a good ol)jection to the

apjjointment. In a petition for a supervision order it is not projjcr to i)ray for

confirmation of an a])pointment of a liquidator (J/o?)/.7(7»^/ ^'o.,188G, 14 E. 242).

A li(iuidalor is an agent, not a trustee {Knuwlcs, [1891] 1 Ch. 717). He
(linV-rs from a trustee in bankruptcy in one important respect, that he has

not the assets of the com])any vested in liiiu {Gray's Trs., 1881, 9 E. 225).

ConKe(iu(Miily he must sue in nanic of the coni])iiny {3fuiiro, 189G, 3 S. L. T.

41;)). The liqiiid;itor represents the creditors oidy because he represents

the conjpany, and through the com])any the rights of the creditors are to

be enforced ( Watn-house, 1870, 8 ^I. II. h. 88). So far as he represents the
conijKiiiy, he has only the rights of the com])any, but so far as he represents

Cffditors throu^'h tli(; cfimpany, lie has more extensive rights {London
Crllulfrid Co., 18.S8, ."59 di. 1). 204). He may, for example, resist rescission

where the company could not {Tufnell & Eonsonly, 1885, 29 Ch. L>.), or call
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up the amount unpaid on shares, though the company has agreed that the
shares should be })aid up by iiistahuents {Cordova Union Gold Co [18911
2 Oil. 580).

The powers of a liquidator are shortly these : To bring or defend actions,
carry on the bushiess of the company so far as necessary for the winding u}),

sell the property of the company, prove rank and claim in the bankruptcy
of contribuLories, to draw, accept, make, and indorse bills of exchanf^e and
promissory notes, and generally to do all such things as are necessary fur
winding up the affairs of the company and distributing its assets (s. 95).
In a judicial li(piidation these powers are only exercisable with the sanction
of the Court {ih.). No judicial sanction is required in a voluntary Hquida-
tion (s. 133), though when it is under supervision the powers are subject
to restrictions which the Court may impose (s. 151). The liquidator can
only carry on the business of the company so far as may be necessary for
the beneficial winding up of the same {Wreck Recovery Co., 1880, 15
Ch. D. 353). He is not entitled to postpone realisation on the speculative
chance that the assets may increase in value {Liquidator Burntisland Oil
Co., 1892, 20 E. 180).

The liquidator is furnished with the power, under sees. 159 and 160 of
the Companies Act, 1862, to compromise with debtors, creditors, and con-
tributories of the company. In a winding up by or under the supervision
of the Court, the compromise requires to be sanctioned by the Court, in a
voluntary winding up by an extraordinary resolution of the company. In
the case of Mitchell, 1880, 8 li. 135, the compromise in settlement of calls

was on the footing of complete surrender of his estate, wdiich was held to
include his right to a share in the surplus assets of the company. Similarly,
in Tennent, 1879, 6 E. 973, it was held that a complete surrender must
carry the contributory's right or alleged right of action against the directors
for misrepresentation or fraud in inducing him to take the shares. As
additional illustrations of compromise, see Bank of Hindustan, 1869 L E
2 P. C. 501 ; Pearson, 1872, L. E. 7 Ch. 309 ; Bohcrts, 1872, L. E. 7 C. R
629. The Court has no jurisdiction to compel a liquidator to consent to a
compromise {Internationcd Contract Co., 26 L. T. 358 ; Wright, 1870 5 Ch
437).

The insolvency or winding up of a company is not of itself a breach
of a contract by the company {Agra Bank, 1867, L. E. 5 Eq. 165);
for instance, for the delivery of goods {Hcdliday, 1858, 2 De G., J. & s!

312). The liquidator has the option of Q.om\AQtmg {Asphaltic Wood Pave-
ment Co., 1885, 30 Ch. D. 216); but the company may, by winding up,
disable itself from completing a contract, and it is then hable in damages.
Whether a liquidator has made himself personally liable or not in contractino-
is a question depending largely on fact {Original Hartlepool Collieries Co!,

1882, 51 L. J. Ch. 508).

The liquidator of a company in a judicial winding up has the largest
power under sec. 95 of the Companies Act to sell the assets of the company
by private contract or public auction, en bloc or in parcels {Oriental Bank
Corporation, 1887, 56 L. T. 868). This equally applies in a voluntary
winding up. A claim of the company against ex-directors for misfeasance
may be sold by a liquidator as part of the company's assets {Park Gate
Waggon Works Co., 1881, 17 Ch. D. 234).

By some strange oversight creditors of a company in voluntary winding
up have no right given them to apply to the Court, the Legislature having,
seemingly, assumed the solvency of companies winding up voluntarily. The
result is that a liquidator under a voluntary winding up has the exclusive
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right to consult the Court on questions arising between him and creditors

(Companies Act, 1862, s. 138). The usual mode is to make the creditors

parties to the proceedings {Mol/eson, 1884, 11 11. 415). This procedure has

iDcen adopted as a means of settling questions between liquidators, con-

tributories, creditors, and others (Gedchs Trs., 1880, 7 K. 731 ; Monldand

Co., 1883, 10 R. 494; Mitchell, 1881, 8 R. 134). The claimant may also

bring an action (Foole Firebrick Co., 1873, L. E. 17 Eq. 268). In

England the Court has jurisdiction (under ss. 133, 138), and will

generally exercise it, to stay actions by creditors after a voluntary winding

up has commenced (Thurso Gas Co., 1889, 42 Ch. D. 486; Westlury \.

rjtri></ed&6'o., [1892] 1 Q. B. 77; SaUoniere Hotel Co., 1866, L. R. 3 Eq.

75) ; but in staying an action the Court will give the creditor his costs of

action down to the time when he had notice of the w^inding up, and allow

him to add such costs to his debt {in re Keymham Co., 1863, 33 Beav. 124;

Walker v. Banaghcr Distillery Co., 1876, 1 Q. B. D. 129 ; liose v. Garden

Lodye Co., 1878, 3 Q. B, D. 235). Interest on a debt of the company stops

running from the commencement of the voluntary winding up {Imperial

Land Co. of Marseilles, Id^l I, L. R. 11 Eq. 499), but without prejudice to

any claim if there are surplus assets.

The liquidator in a voluntary winding up displaces the directors and

becomes in their stead the agent of the company. The directors may still,

however, with the li([uidator's sanction, or the sanction of a general meeting,

exercise their powers if necessary, for instance, a power of enforcing pay-

ment of calls by sale or forfeiture {Fairhairn Enyineeriny Co., [1893] 3 Ch.

450). As agent of the company, a voluntary liquidator is not personally

liable in damages to a shareholder for delay in performing his duties—in

distributing, for instance, the consideration, cash, and shares on a recon-

struction under the Companies Act, s. 161, if sucli delay was due to an

honest error of judgment, and was not wilful or fraudulent (Knoivles v. Scott,

1891, 64 L. T. 135). The liquidator may in a voluntary winding up apply

under sec. 138 to the Court to decide any question fairly arising in

the winding mp {Union Bank of Kinysto7i-on-Hull, 1880, 13 Ch. U. 809);

for example, as to the compromise of a claim against the company
{Miller, 1866, L. R. 2 Ch. 692), adjusting riglits of contributories {Anylesea

Colliery Co., 1865, L. R. 1 Ch. 555), determining the rights of diflerent classes

of shareholders to surplus assets {Monklaud Iron and Coal Co., 1883, 10 R.

494 ; Fclijjse Gold Mininy Co., 1873, L. R. 17 Eq. 490), proceeding against

directors for misfeasance {Bank of Gibraltar and Malta, 1865, L. R. 1 Ch.

69), stay of winding-up proceedings {South Barrule Slate Co., 1869, L. R.

8 Eq. 688), examination and production of docmnents, etc., under sec. 115
{Jlersee's case, 1880, 15 Ch. L>. l;;9).

In a voluntary winding up the appointment of a liquidator or liquida-

tors must not be made until after the confirmatory resolution has l)een

passed, otherwise it is invalid {Indian Zoidone Co., 1884, 32 W. R. 481);
but lifjuidators may be a])]ioiiited at tlic same meeting at whicli the con-

firmatory resolution is passed, imnie(bately after it {Welsh Flannel and
Tweed Co., 1875, L. R. 20 E([, 361), or immediately after an extraordinary

resolution to wind u]) lias been passed {Oakes, 1867, 2 11. L. 354). A i)lurality

of liquidators sliould not be; appointed "joinl li(|uidators "
( /rr,s/r?7i i)V/«/<;,

1860,22 1). 499; see also Mclropulitan Bank 1876, 2 Ch. D. 366). The
secretary of the comj)any, from his acquaintance with the affairs of the com-
I»any, is a pro|jer person to be, and often is, ap])ointcd liquidator {London and
Australian Ayrncy Corpn., 1873, 29 L. T. 417). In dealing with contributories,

the lirpiidator should not a])])Iy to the Court under sec. 138 for a declaration
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that an alle^u;Gd contributory is liable, but should put liis name mx the list

and leave him to ajiply to the Court to strike it oh' {Cornwall Brick Co.,

W. N. 189-S, 9).

A liquidator can obtain decree for calls though he has gone to reside in

England during the course of the liquidation {Robertson, 1875, 3 li. 17). If

he unsuccessfully pursues an action, he is personally liable in expenses to the

successful party {Liquidator Consol. Copper Co., etc., 1877, 5 11. .')9.'3
; Ferrao,

1874, L. R 9 Ch. App. 355). Probably, on the analogy of Craig, 1896,

24 R. 6, a decree against him "qua liquidator" would not import personal

liability.

JRemoval of Liquidator.—A liquidator may be removed under sees. 93,

141 of the Companies Act, authorising removal on " due cause shown,"

wherever it is for the benefit of all those interested in the company being

liquidated. It is not necessary that there should be any personal unfitness

{Adam Eyton, 1887, 3G Ch. D. 299). It is ground for removal if the same
person is licpiidator of two companies whose interests are conflicting {City

and County Investment Co., 1872, 25 W. R. 342); if he is obstructing an
action by a contributory to recover money improperly received by the

directors and by the liquidator himself when secretary {yiir John Moore, etc.,

Co., 1879, 12 Ch. D. 325); if he insists on prosecuting an action against

the wishes of the creditors where the assets are deficient {Tavistock Iron

Works, 1871, 19 W. R. 672); or if there is any corruption or impropriety

on his part {London Flour Co., 1868, 16 W. R. 553); but it is no ground

that the liquidator has an interest in a syndicate which buys the liquidating

company's property, if there is no evidence that the liquidator has abused

his position {Llynvi and Tondu Co., 1889, 6 T. L. R. 11), or that he has

refused to employ a solicitor pressed on him by the creditors {Plymouth

Patent Sugar Refining Co., W. N. 1870, 84), or that he was formerly con-

nected with the company as a shareholder and a director {M'Knight & Co.,

1892, 19 R. 501), or that a lay liquidator is willing to act gratuitously {in

re Civil Service Stores, W. N. 1884, 158). Removal will not affect the

liability to account {Tatum, 1889, 6 Morr. 107 ; Rogers, 1887, 4 ]\Iorr. 57).

Remuneration of Liquidator.—In a voluntary liquidation the remunera-

tion of the liquidators may be fixed by the company in general meeting.

It is included in the expenses properly incurred in the winding up, which

are payable out of the assets of the company, in priority to all other claims

(ss. 133 (3) and 144). In a winding up by or under the supervision of the

Court, the Court determine the amount of payment, by percentage or

otherwise, and the proportion due to each liquidator where there are more
than one ; further, the Court has power to settle the question of priority as

it thinks fit, in the event of the assets beino; insufficient to meet the com-

pany's liabilities (ss. 93, 151, and 110). In the case of Liquidator v. City

of Glasgow Bank, 1880, 7 R. 1196, the remuneration was by commission.

Contrihutories.—It is one of the first duties of the liquidator to pre-

pare a list of contrihutories. In a judicial winding up it is settled by the

Court, in a voluntary winding up by the liquidator, and in a winding up
under supervision it is prepared by the liquidator and sanctioned by the

Court. The list of contrihutories is prepared from the register of members,

but is not conclusive, and is subject to rectification on application to the

Court {Caledonian H. S. Co., 1882, 9 R. 1130). The list is known as the

" A List," and contains the names of those who are members in their own
right, and those who are representative of and liable for the debts of others

(C. A., s. 99). In the winding up by the Court, notice is sent to each

shareholder, intimating that tlie liquidator proposes to put his name on

S. E.—VOL. VII. 11
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the list in respect of certain shares. No notice is required in voluntary

winding up {Brighton Arcade Co., 1868, 3 C. P. 175), but it is usually sent.

If the calls payable by the contributories on the " A List " are insufficient

to pay the debts of the company, a new list is made up, called the " B List,"

containing the names of shareholders who have transferred within a year

prior to the liquidation shares which were liable in payment of calls. The
conditions on which the members of the " B List " are liable are laid down
in sec. 38 of the Companies Act, 1862 : (1) No past member shall be liable

to contribute if he ceased to be a partner more than a year before the

winding up begins
; (2) no past member shall be liable to contribute in

respect of any debt or liability of the company contracted after the time

he ceased to be a member
; (3) no past member shall be liable to contribute

unless it appears to the Court that the existing members are unable to

satisfy the contributions required to be made by them under the Act;

and (4) in cases of companies limited by shares or by guarantee, no past

member shall be liable beyond the amount unpaid on his shares, or under

the guarantee (Coupcr, 1882, 9 E. 1130).

Tlie money realised from the B contributories is paid into the general

fund, and applied in dividends to creditors jjari passu. It is not specially

appropriated to the unpaid part of the " old debt," that is, debt existing

when the individual past members paying their quota ceased to hold shares

(JFchb V. Whiffen, 1872, 5 H. L. 711). The question whether or not a per-

son is a contributory resolves itself into the question whether or not he is a

member, a definition of which is contained in sec. 23 of the Companies Act.

That section enacts :
" The subscribers of the memorandum of association

of any company under this Act shall be deemed to have agreed to become
members of the company whose memorandum they have subscribed," and
" every other person {i.e. other than subscribers of the memorandum) who
has agreed to become a member under this Act, and whose name is entered

on the register of members, shall be deemed to be a member of the com-
pany." Among others, the following were held to have become members,
and therefore contributories : A firm {Keivham, 1867, L. E. 4 Eq. 135)

;

pupil or minor {Hill, 1879, 7 E. 68); married woman {Biggart, 1879, 6 E.

470): liferenter and fiar {Wishart, 1879, 6 E. 823); participating policy-

holder ( Winstone, 1879, 12 Ch. D. 239).

Trustees and Executors.—Trustees are personally liable for calls on
sliares of which they are the registered holders {Lumsden, 1865, 3 ]\I. H. L.

89 ; Mair, 1879, 6 E. H. L. 21), as also are executors {Buchan, 1879, 6 E.

H. L. 52). But trustees and executors are entitled to be indemnified out

of tlie trust or executry estate if the deed appointing them gives them
power to liold tlie shares {Cunningham, 1879, 6 E. loo3 ; Brouiilie, 1879,

6 E. 1233). In the absence of such authority they must, after entering on

the administration of the estate, realise the shares timeously, otherwise they

will not be entitled to apply the trust or executry funds in payment of

calls. . A trustee, always assuming that he has the authority to hold the

shares, has the right to be provided with funds out of the estate adminis-

tered by him, to meet a call as soon as it is made {National Financial Co.,

1868, L. E. 3 Ch. 791) ; but he cannot maintain an action for indemnity
while the liability is continijfnt onlv, that is, when no call has l)ccn made,
or is likely to be made {Jfughcs jlallett, 1882, 22 Ch. D. 561). If the

trustee's own funds arc insullicicnt, the liquidator is entitled to compel him
to resort to the trust esUitc to make \\\) tlie deficiency (per Ld. Young,
in Cnnnivgliam, sup-a, 1335). As to where a company takes a transfer of

its own sliarcs in the name of a director as trustee for it, see Cree, 1879,
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4 App. Ca. 648; Hunter, 1879, G E. H. L. 112. See Ayrccmnit to take

Shares, p. 120; Transfer of Shares, p. 123; and Transmvision of Shares,

p. 127.

Assets.—The end and aim of the windmg-up administration, to sum it

up in a few words, is to collect the company's assets and ajiply tliem in

discharge of the liabilities. A company's assets consist of all its property,

including uncalled capital recoverable from past and present members.
Winding up differs from bankruptcy in this respect, that in bankruptcy the

whole estate is taken out of the bankrupt, and is vested in the trustee
;

whereas in a winding up the company is not divested {Oriental

Inland Steam Co., 1874, L. E. 9 Ch. 960). For the purpose of collecting

the assets the Court in winding up has very great powers—jiower to

order any contributory, trustee, receiver, banker or agent, or officer of tlie com-
pany to pay any sum of money or deliver books, papers, estate, or effects to

which the company in primd facie entitled (s. 100); power to order payment
of debts or dividends improperly received by a contributory (s. 101) ;

power
to summon before it any officer of the company or person known or

suspected to have in his possession any of the estate and effects of the

company or supposed to be indebted to the company, or any person whom
the Court may deem capable of giving information concerning the trade

dealings, estate, or effects of the company, and to require the person

summoned to produce any relevant books or papers. The object of these

powers is to get information which will enable the Court to see what
course ought to be followed with reference to some matter or some
claim in the winding up {Greys Brewery Co., 1884, 53 L. J. Ch. 262).

The power is discretionary {Imperial Continental Water Corjm., 1886,

33 Ch. D. 314). Usually the liquidator makes the application for tlie

order, scheduling the names of the examinees {Gold Co., 1879, 12 Ch. D.

84) ; but if the liquidator does not wish to do so, or is himself implicated,

a contributory may apply {london and Lancashire Paper Mills Co., 1888, 57

L. J. Ch. 766) ; but a contributmy will not be allowed to take advantage

of the section in an action which he is bringing against the company or the

directors for his own individual benefit {Imjyericd Continental Water Corpn.,

1886, 33 Ch. D. 314 ; North Australian Territory Co., 1890, 45 Ch. D. 87
;

and see Leaver, 1885, 51 L. T. 817). All sorts of persons may be examined

—the company's directors, its solicitors and brokers, a contributory 's

banker, partner, stockbroker, relatives {Forbes, 1872, L. E. 14 Eq. 6

;

Faine & Layton, 1869, L. E. 4 Ch, 215). Every witness summoned is

entitled to his reasonable expenses {Waddcll, 1877, 6 Ch. D. 330). The
place where it is held is not a public Court {Western of Canada Oil Co.,

1877, 6 Ch. D. 109). An examinee has a right to have his counsel and

solicitor present at the examination {Brccchloadiny Armory Co., W. N.

1867, 225). The depositions of an examinee can be used as evidence only

against the deponent himself {Great Western {Forest of Dean) Coal

Consumers Co., 1885, 33 W. E. 444). The depositions when finished are

filed by the examiner, but the leave of the Court must now be obtained to

inspect them or take copies.

Surplus Assets.—Surplus assets must, on a winding up, be distributed (if

the articles are silent) in proportion to the number of shares held, not in pro-

portion to the amounts paid on the shares ; it makes no difference (1) that the

shares of the company are paid up unequally, some being fully paid, others

being paid up only in part ; or (2) that the fully paid-up shares were issued

separately as preference shares, carrying a preferential dividend of 5 per

cent, without any further right to participate in the profits of the business
;



164 JOINT STOCK COMPANIES

or (3) that, by the regulations of the company, dividends ou the company's

shares are payable in proportion to the amounts paid up {Birch v. Cropper,

1889, 14 App. Ca. 525). The same principle applies where there has

been a loss instead of a gain ; the losses must be borne by the shares equally

{Maude, 1870, L. E. 6 Ch. 51 ; and see Weymouth Steam Faelcet Co., [1891]

1 Ch. QQ). When all debts have been paid, a call may be made upon the

partly paid-up shareholders for the purpose of adjusting the rights between

them and the fully paid-up shaieliolders {Federson, 1875, 2 E. 490). Pre-

ference shareholders are not entitled to any priority in the division of a

surplus unless the preference attaches not merely to dividend, but to

capital {Monkland Co., 1883, 10 E. 494).

Restraint of Action and Dilicjencc—Equalising of Dilvjencc.—The Com-
panies Act, s. 85, provides tliat the Court shall have power, at any time

l)etween tlie presentation of a petition for winding up and the granting

of a compidsory order, to restrain further proceedings in any action, suit, or

proceeding against the company ; and after an order for winding up has

been pronounced, no suit, action, or other proceeding sliall Ije proceeded

with or commenced against the company except with the leave of the

Court, and subject to such terms as the Court may impose (s. 87 ; Wylcy,

1864, 33 Beav. 538). But the Court, in Scotland, has no power to stay

proceedings by creditors against a company in a purely voluntary winding up

{Sdeuard, 1876, 3 E. 577 ; Bcnhar Co., 1879, 6 E. 316). On this point the

EngUsh rule is different {Thurso Gas Co., sup)ra). No arrangement between

a company and three-fourths of its creditors to the effect that a purely

voluntary winding up shall operate as a restraint of diligence is effectual

{Clark, 1878, 5 E. 867). To protect the company's estate against the action

of individual creditors, a supervision order may be applied for {Gardner,

1883, 10 E. 1138).

In a winding up by or under the supervision of the Court, the winding

up, as at the presentation of the petition on which tlie compulsory or super-

vision order respectively is idtimately pronounced, is e(jui\'alent to completed

diligence, as in the case of sequestrations, and no arrestment, or poinding, or

poinding of the ground within 60 days prior to the presentation of such

petition shall be effectual, except in the last case for the current term's

interest and a year's arrears of interest (Companies Act, 1886, s. 3). This

provision has no application in the case of a purely voluntary winding u]

Fraudulent Firfercnces.—Dispositions i)cnding Winding vp.—In windinj.

up, as in bankruptcy, it is necessary to provide against illegal })roference&

These are struck at by two sections in the Companies Act—sec. 164

(fraudulent preferences) and sec. 153 (dispositions pending winding up).

Calls in Wi)idijig up.—See Call, vol. ii. p. 276.

Interest.—A provision in articles of association for payment of interest

on calls is not applicable to calls by tlic Yu[\m\atoYii {JFelsh Flaiinel Co.,

1875, L. E. 20 Eq. 361).

Cvmpen.mtion or >Srf <dj.—A sliareholder in a limited company cannot set

off a debt against calls {Coivau, 1878, 5 E. 581 ; Grissell's case, 1866,

L. E. 1 Ch. 528) ; to allow set off would be in ellect to allow a shareholder-

creditor preferential ])aynient out of his own calls {Flack's case, 1872,

L. E. 8 Ch. 254). J>ut coiii]»en.'^ation is admitted in li<|uidation after

creditors have been paid (Comjianies Act, 1862, s. 101).

Winding up—Creditors.—Tlie object of the winding-up provisions of

the Companies Act, 1862, is to i)Ut all unsecured creditors upon an
equality, and to pay them pari passu {Oak Fitts Co., 1882, 21 Ch. I). 329) ;

and with this view the Com[)aiiies Act provides that all debts payalile on a
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contiugeucy, and all claims agaiust the company, present or future, certain

or contingent, ascertained or sounding in damages, shall be admissible to

proof against the company. The liabilities of the com])any are ascertained

as they exist at the connnencenient of the winding up {General Hulling

Stock Co., 1871, 20 W. R 7G2) ; but a creditor may come in and prove at

any time before final distribution of the assets, so long as he does not

disturb any dividend already ])aid {General Ilollhuj Stock Co., 1872, L. li.

7 Oil. G46 ;
l[ick>i v. May, 1872, 13 Ch. D. 2:30).

Certain classes of debts in winding up, as in bankruptcy, are allowed

a preference. These are—(1) Crown debts {Oriental Bank, 1885, 28 Ch. \).

643 ; Henley c& Co., 1878, 9 Ch. D. 469); (2) rates and taxes and the salary

or wages of any clerk, servant, or workman (Preferential Payments Act,

1888, s. 1 {a) {b) {(^. As to the rights of a landlord, see Wanzer, [1891]
1 Ch. 305.

Secured Creditors.—A secured creditor of a company can now only rank
for the balance of his del)t after deducting the value of his security

(C. A. 1886, s. 4). At common law such valuation and deduction was not

required {Jlollcsun, 1884, 11 E. 415).

Stay of Winding-up Proceedings.—The Court has jurisdiction, under

ss. 89, 138 of tlie Companies Act, to stay all proceedings in a voluntary

winding up on the petition of the liquidator {Steamship Titian Co., 1888,

36 W. E. 347 ; Halfna Mining Co., 1888, 84 L. T. N. 403).

Dissolution of Comimnics.—After Winding %ip hy Court.—When the

affairs of a company have been completely wound up, the Court makes an

order that the company be dissolved, and the registrar enters the order in

his books (C. A., ss. Ill, 112).

After Voluntary Winding iip.—In the case of a voluntary winding up,

the liquidator calls a meeting of the company by advertisement, lays before

it an account of the liquidation, and makes a return of such meeting liaving

been held to the registrar ; three months after which the company is

dissolved (C. A., ss. 142, 143). In voluntary as well as in judicial wind-

ing up a petition or note is presented to the Court by tlie liquidator for

authority to destroy the books, accounts, and documents of the company.

In the case of a judicial winding up he will crave for his discharge.

Apart from fraud, the Court has no jurisdiction, when a company has

been dissolved, to make a winding-up order reopening the whole matter

{Assets Co., 188:5, 10 E. 676 ; Pinto Silver Mining Co., 1878, 8 Ch. D. 273
;

Crookhavrn Mining Co., 1866, L. E. 3 Eq. 69 : Schooner Pond Coed Co., 1888,

84 L. T. N. 401).

Striking Name of Company off Register.—Names of companies believed

by the registrar to be defunct may, after inquiry, be struck off the register

(Companies Act, 1880, s. 7) : but the Court has power to restore a name
{Outlay Assurance Society, 1887, 34 Ch. D. 479 ; Alliance H. S Co., 1886,

14 R 34; City, etc., Corporcdion, [1897] W. N. 162).

Eeconstructions.—Eeconstructions are frequently resorted to now as a

means of extricating a company from difficulties, financial or legal. The
most common case is where a company's capital is all paid up and it

requires more for the purpose of carrying on its business. In such a case

it obtains it by transferring its assets to a new company, the shares in

which are allotted to the members of the old company, say £1 shares, on

which 15s. is credited as paid up. The uncalled 5s. thus forms a fund for

working capital : or the company may desire to carry on a business outside

its memorandum, and not attainable under the powers of the Companies

(Memorandum of Association) Act, 1890. Sometimes a reconstruction is
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the only way of getting rid of onerous preference shares. lieconstructions

fall, broadly speaking, into two classes: (1) Reconstructions under the

Joint Stock Companies Arrangement Act, 1870, s. 2, and (2) reconstructions

by sale and transfer of a company's assets, either under sec. 161 of the

Companies Act, or under a power in the company's memorandum. An
amalgamation is not a " reconstruction " {Hooper, 1802, 41 W. E. 86). What
a scheme of arrangement with creditors is to an individual, an arrangement

under the Joint Stock Companies Arrangement Act, 1870, is to a comi)any

pressed by creditors. The Court may, in such a case—to put it shortly

—

sanction any compromise or arrangement between a company in winding

up, and the creditors of the company, or any class of them, if such

arrangement is agreed to at a meeting of a throe-fourths majority in value

of such creditors or class of creditors. The intention of the Legislature in

the Act was that, in the winding up of the companies the Court should be

in a position to bind everybody to what the Court thinks is a beneficial

compromise to creditors, liquidators, and sliareholders {Nicholl, 1888, 59

L. T. 863). Under the Act it is competent for classes of creditors to

compromise with one another, as well as with the company {Dominion of

Canada Freehold Edate Co., 1886, 55 L. T. 347). To obtain the approval of

the Court, the scheme must be a proper one, that is, it must be made in

good faith, and be fair and reasonable {Em2)irc Mining Co., 1890, 44 Ch. D.

402 ; A/ahama Rwy. Co., [1891] 1 Cli. 239). It is the duty of the Court to

see, for instance, that the majority are acting hondjide, and are not coercing

the minority in order to promote interests adverse to those of the class

whom they purport to represent {Gillies, 1893, 20 R. 1119). It is also its

duty to see that the resolution has been passed hondjide in the interests of

the creditors, and not by debenture-holders, who are also shareholders, to

escape liability as shareholders (
Wedgewood Coal and Iron Co., 1877, 6

Ch. D. 627). The meeting should adequately represent the entire body of

creditors or class of creditors. The majority of three-fourtlis in value is a

majority present at the meeting, not a majority of all tlie credit(nvs of the

company {California Reelwood Co., 1885, 13 R. 335 ; Bessemer Steel and
Ordnance Co., 1875, 1 Ch. D. 251). The li([uidator is the proper person to

])reside {Slater, W. N. 1887, 139). Debenture-holders in voting must
])roduce their deljentures if they pass by delivery {Wedgewood Coed and
Iron Co., 1877, 6 Ch. I). 627 ; and see Madras Irrigation Co., W. N. 1881,

1 20). The Court may not only sanction a reconstruction sclieme, under
which unsecured creditors are to be allotted fully paid-up shares in the new
company to tlie amount of their debts, l)ut compel a dissentient minority

to surrender tlieir securities and accept in lieu of them fully-i)aid shares

(Gillie.% supra ; Eminre Mining Co., 1890, 44 Ch. D. 402 ; Alatmma Rwy. Co.,

[1891] 1 Ch. 213). E.xamples of schemes maybe found \n Duminion of
tjnnada Frerhnld Esteite Co., 1888, 58 L. T. 349: D^inevor Collieries Co., 1878,

11 Ch. U 605; We.dern of Cetimda Oil Co.,^\. N. 1874, 148. As to the

payment of expenses or the remuneration of persons whose assistance is

rerpiired to carry out the scheme, see Mortgage Insurance Corj^oraiion, 1896,
W. N. 4 (3).

Sale and Tran.'fer of Assets.—Under tlie method of reconstruction by sale

and transfer of a.ssets, the liquidators of a conijiany in vohuiiary winding
up may, with the sanction of a special resolution of the company, receive,

in compensation or ])art compensation for the transfer or sale of the assets

to another conijtany, sliarcs, ])olicips, or otlier like interests of the purchasing
comjiany in lieu of cash for distribution among nieniliers of the company in

winding up (Comj»aiiieH Act, 8. 161). Any dissentient meml)er may rccpiire



JOINT STOCK COMPANIES 1G7

the liquidators to purchase liis interest, the price to be determined by
agreement, but in the event of a dispute, by arbitration (s. 1G2).

The meaning of sec. 16 1, which apphes to a winding up under super-
vision as well as a purely voluntary winding up {Imperial Mercantile Credit
Assoc., 1871, L. E. 12 Eq. 514), is that the company in voluntary winding
up instead of disposing of its assets for money may dispose of them for
shares in any other company or policies or any like interest or future profits
or other benefit from the purchasing company, but whatever the benefit is

—in whatever shape taken—it is to be given or paid or handed over to the
liquidators for the benefit of the contributories of the company wound up,
subject to the payment of their debts {Griffith, 1877, 5 Ch. D. 898). The
sale under sec. 161 must be a sale to another company, or to an a<'ent for
a company to be formed {Hester & Co., 1875, 44 L. J. Ch. 757),°not an
individual {Bird, 1874, L. E. 9 Ch. 358), but it may be to a foreign company
{Irrigation Co. of France, Fox, 1871, 40 L. J. Ch. 439). It may also be only
of a part of the business {City and County Investment Co., 1879, 13 Ch. D.
481). The agreement for sale providing for payment of a bonus out of the
purchase money to the directors of the old company will not vitiate the
agreement {Southall, 1871, L. E. 6 Ch. 69). The section does not con-
template the subjecting of the shareholders in the selling company without
their unanimous consent to a fresh and original liability, such as guaranteeing
the sufficiency of the transferred assets {Clinch, 1868, L. E. 3 Ch. 121), or
paying on the shares they are to receive a premium to be carried to the
reserve fund of the purchasing company {Imperial Bank of China, 1868,
L. E. 6 Eq. 91); but the shares in the new company not being fully paid
up does not make the agreement ultra vires {Nicholl, 1888, 59 L. T. 862).
The general meeting can only decide on the nature of the consideration,
not on the mode of its distribution, e.g. as between preference and ordinary
shareholders {Griffith, 1877, 5 Ch. D. 894). Shares in the new company
given to the shareholders as consideration for the transfer are not assets of

the old company, and cannot be reached by a creditor in an action against
the company {Cardiff Preserved Coal Co., 1867, L. E. 2 Ch. 409). A
liquidator is not entitled to repayment of his outlays in an unsuccessful
attempt to sell the company's assets under sec. 161 {Millar, 1891, 18 E. 496).
A shareholder, on a proposed sale and transfer under sec. 161, has three

courses open to him—(1) he may assent to the resolution; (2) he may do
nothing

; (3) he may dissent within seven days and be paid cash for his

shares {Los, 1868, 11 Jur. N. S. 661). If he contemplates accepting the
option of shares in the new company he must act promptly {Postlethwaitc,

1889, 43 Ch. D. 452), especially if the company's property is of changing
value {Zuccani, 1889, 61 L. T. 176, and see Weston, 1889, 62 L. T. 275).

When a shareholder gives notice of dissent he must in the same notice

require the liquidator to purchase his shares ( Union Bank of Kingston-on-
HuU, 1880, 13 Ch. D. 808). The liquidator can then buy off his opposition
{Dc Rosaz, 1868, L. E. 4 Q. B. 474). If a dissentient shareholder refuses to

accept the valuation put upon liis interest by the liquidator, his interest

must be settled by arbitration under sec. 162, but he is not relieved from
liability to the creditors of the company though he sells his shares to the
liquidator. A sale under sec. 161 is binding on the creditors of the selling

company; their remedy if they are injured is to apply within a year for a

compulsory order or a supervision order {Inqjcrial Mercantile Credit Assoc,

1871, L. E. 12 Eq. 504; Callao Bis Co., 1869, 42 Ch. D. 169; Vining, 1870,
L. E. 6 Ch. 96).

Power of Scde of Undertaking in Memorandum.—A power to sell the com-
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rany'B imaertakiucr for such cousidevation as the company may think tit,

and in particular, for shares, debentures, or securities of any other company,

is often now inserted in a company's memorandum, and has this advantage

that under it a reconstruction can be carried through without a winding up.

See as to such a power, Cotton, [1892] 3 Ch. 4o-i ;
Grant, 1889, 40 Lh. 13.

135 ; Xtw Zealand Co., [1894] 1 Q. B. 622.
^

, ^ ^ , , ^,
{Authorities.—Lindlej on Conipa7iies, 5th ed. ;

Buckley on Ihe

Companies Aet, 7th ed. ; Chadwick B.es^\ej, Joint Stock Compames, oix\ eel:

Pahner, Company Precedents and Winding-up Forms, 6th ed
;
Manson, Lav:

of Tradinr, and other Companies, 2nd ed. : 'Hiring, Joint Stock Companies,

5th ed ; Brice on Ultra Vires, 3rd ed. ; Hurrell and Hyde on Directors-,

Hamilton on Directors; Lorimer on Joint Stock Companies.] [In the above

article the authors have, with permission, made full use of the article on

Company, by Mr. Manson, in the Encyclopaedia of the Laics of Lngiand, tor

which they here tender their acknowledgments.]

Jointure—An annuity to a wife herital)ly secured cither by herit-

able bond and infeftment, or by an infeftnient on a bond of annuity (Bell,

Com M'L's ed., i. 682 ; Bell, Prin. s. 1947). If a jointure-house be pro-

vided, it is by a liferent infeftment, or by an obligation to pay a certain

rent in place of a house (Bell, Prin. il.).

Journals of Parliament.—The Journals of the Houses of

Parliament are evidence of their proceedings, though not properly records

(Bell, Prin. s. 2210 ; Dickson, Eoidence, s. 1110). They must be proved by

examined copies {ih.). They are evidence only of the proceedings—not of

the trutli of the facts set forth in the resolutions {ih.
;
but see Franklin,

1731, 17 St. Tri. 635). A copy of a judgment from the minutes of the House

of Lords in an appeal, duly certified, is sufficient proof to guide the Court

of Session in applying the judgment. Although there be a clerical error m
the judgment of the'' House of Lords, the Court of Session are bound to

overlook it, and to pronounce an interlocutor in conformity with the

instructions of the remit {Aberdeen Railway Co., 1854, 16 D. 470).

J udex, Judicium.—in Eoman actions during the classical period

the magistrate did not as a rule himself investigate the facts in dispute

between the parties ; he remitted the case to a judex to inquire into the

facts and pronounce judgment thereon. The whole proceedings, therefore,

in a civil action fell into iwo parts-those taking place before the magistrate

{in jure), und those taking place before the judex at the actual trial

{in judicio).

The judex was not a magistrate, but a private citizen appointed ])y the

ma'jistrate to try a ]>aiticuhir ca-^e. As the ollice was a viunus publicum,

ihajiidrx, when appointed, coidd not (U'cline to act without a hiwful excuse.

After l)eing .sworn to do his duty, tlie judex received from the magistrate

a formula dettirminmg the (piestions to he dcciih'd. The delivery of t^he

formula ended the ])rocee(iings in jure, and was the moment of litis

coutestalio. The parlies then appeared in judicio, i)roduced witiie.sscs,

armed tlic case, and receive 1 the decision of the judex. For execution it

WM necessary to apply again to the magistrate. A judex who culi)ably

eave a wrong decision was said to make the cause his own {litem suam
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faccrc), and was liable to an action for the damage which the party injured

by his decision had sustained {Innt. iv. 5 pr.). Frequently the jiuUx was

aided by legal advisers {jurisconsidti) who were said in consilio adcssc.

Sometimes the judex was caller an arbiter. The cases for wliicli arhitri

were selected were those in which there was room for the exercise of

unfettered discretion, and for the free application of the principles of bona

fides. Sometimes, again, the judiccs appointed were know^n as recu^jcratores.

Eeciqjcratores mightbe peregrines, whereas only a citizen could be a judex

proper; and so it seems that the u])p()intment of recuperatorcs was a means

of securing an impartial tribunal in cases in which 2')t^re{]rini weie concerned.

The division of judicial functions between the magistrate and the judex

continued up to the time of Diocletian. Before this time, in exceptional

cases the proceedings took the form of an extrciordinaria corjnitio, in which

the magistrate himself issued a decrctum deciding the case, without making

a remit to a judex. After Diocletian the cxtraordinaria cofjnitio wholly

supplanted the old mode of procedure, and tlie functions of the judex were

merged in those of the magistrate. Thus in the Theodosian Code the term

judex is used to designate" the governor of a province, and, in the time of

Justinian, the magistrate was frequently called y^ifZea:.

Judge Advocate; Judge Advocate-General.—

A

jud'jc advocate is the legal assessor of a court-martial (see Fades of

Procedure). The Judge Advocate-General is the adviser of the Crown

in reference to matters of military law.

Judge's Notes.—The notes of the presiding judge at a jury trial

take the place of a formal record of the proof. They are conclusive evidence

of what took place at the trial {DohUc, 1861, 23 D. 1 139). Where the parties

agree, the evidence taken down by a shorthand writer, and extended Ijy

hmi, may, with the consent of the judge, be substituted for the judge's

notes of the evidence for all purposes (31 & 32 Vict. c. 100, s. 37). The

party applying for a new trial is not entitled to obtain a copy of his notes

from the judge who presided, unless the Inner House desire such copy

(A. S., 16 Feb. 1841, s. 36). In criminal trials, both in the Supreme

(23 Geo. III. c. 45) and the Sheriff (9 Geo. iv. c. 29, s. 17) Courts, theJudge
must take notes of the evidence (Dickson on Evidence, ss. 1804, 205, 211,

1120, 1726, 1749).

Judgment.—See Decree; Interlocutor.

Judgments Extension Acts.—Where a judgment has been

obtained ni any Court in either England, Scotland, or Ireland for any

" debt, damages, or costs," and it is desired to give effect to the judgment

in one of the three countries other than that within which the Court by

whom the judgment has been pronounced is situated, this may be eftected

by registering In the Courts of the country in which it is desired to give

effect to the judgment a certificate from the Court that has pronounced

the judgment, setting forth its terms. Thus a judgment obtained in any

Court in Scotland for any " debt, damages, or costs " may be given effect

to in England or Ireland by registering a certificate, obtained from the
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Scotch Court, iu the Courts of either England or Ireland, and vice versa.

This is done in terms of the Judgments Extension Act (31 & 32 Vict. c. 54),

which applies to judgments pronounced in the Superior Courts of England,

Scotland, or Ireland; and in terms of the Inferior Courts Judgments

Extension Act, 1882 (45 & 46 Vict. c. 31), which applies to judgments

pronounced in Sheriff Courts, and all Courts held under the Small Debts

and Debts Kecovery Acts in Scotland ; to County Courts, Civil Bill Courts,

and all Courts in England and Ireland having jurisdiction to hear and

determine civil causes, otlier than the Higli Courts of Justice ; and to Courts

of Petty Session and of Bankruptcy in Ireland.

The forms of the certificate to be obtained are contained in the schedules

appended to the Acts, and are as follows :

—

Certificate issued ix Terms of "The Judgments E.ktension Act, 1868."

Form I. Where Party afpbjing is Plaintiff or Pursuer.

I, , certify tliat \liere state name, title, trade, or profession, or usual or last

known place of abode of plaintiff or pursuerl on the day of 18 ,

obtained judgment against \licre state name and title, trade or profession, and usual or last

known place of abode of defendant] before the Court of , for payment of the

Huni of , on account of [state shortly nature of claim or ground of action, with the

sum of cost.i, if any, and in case of a judgment obtained in an action, state whether it ioas

obtained after appearance made by the defendant or after service (personal or otherwise) of the

(tction on the defendant, as the case may be].

Signed by the proper Officer of the Court
from which the certificate issues.

Form II. Where Party applying is Defendant or Defender.

I, , certify that [here state name, title, trade, or profession, and usual or last

known place of abode of defendant or defender] on the day of 18 ,

obtiiined judgment against [state name, title, trade or profession, and usual or last

known place of abode of plaintiff or pursuer] before the Court of , for judgment
of the sum of £ as costs of suit.

Signed by the proper Ollicer of the Court
from wliich the certificate issues.

Minute of Presentation to he appended to either Form.

Presented for registration in terms of "The Judgments Extension Act, 1868."

Signature of (attorney, law agent, or creditor)

presenting for registi'ation.

Certificate issued in Terms of " The Inferior Courts Judgments
Extension Act, 1882."

I, , certify that [/lere state name, business or occupation, and address of
person obtaining judgment, awl whether plaint ijl' or defendant] on the day of

18 , obtained judgment a;^ainst [here state name, business or occupation,

awl address of person againd whom judgment was obtained, and xohether plai)itiff' or

defeiulant] in tlie Court of , for payment of the sum of

on account of [here slate shortly the nature of the claim, with the amount of costs (if any), for
vhiilijudiinient man obtained.]

[To be signed by the Registrar or other proper Officer

of the Inferior Court from whicli. the certificate

issues, and to be scaled with the Seal of the Court.]

Note of Presentation to be appended to above Form.

The above certificate in presented by nie for re^'istration in the Court
of , in accordance with tlie i)rovi8ions of the Inferior Courts Judgments
KxlcHHion Act, 1882.

[Signature and address of solicitor, law agent,

or creditor prcentin/jfor registration.]
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The second section of the Act of 18G8 provides for the extension to

Scotland of any judgment for "debts, damages, or costs" obtained in any

of the Courts of Queen's Bench, Common Pleas, or Exchequer at West-

minster or Dublin respectively. This definition has been held to include a

judgment of any Division of tlie High Court of .Justice wherever it may
have been pronounced {Ewjlish's Coasting and Shi2')i)in(j Co., 188G, 14 Iv.

220, per Ld. Pres. Inglis, 225). The second section of this Act further

provides for the registration of the certificate, whicli has to be produced at

the oliice kept in Edinburgh for the registration of deeds, bonds, protests,

and other writs registered in the Books of Council and Session, and is there

registered in a book kept for the purpose, and called The Kegister for

English and Irish Judgments, in the same manner as a bond containing a

clause for registration is registered. A certificate so registered has the

same force and effect as a decree of the Court of Session, and all proceed-

ings may and shall be taken on an extract of such a certificate as if the

judgment of which it is a certificate had been a decreet originally pro-

nounced in the Court of Session on the date of such registration. The costs

of registering the certificate may be recovered as if they were part of the

original judgment. No certificate may be registered more than t\yelve

months after^the date of the judgment without leave from the Lord Ordinary

on the Bills. It has been held that it is not necessary that a debtor

should be domiciled in Scotland in order to enable his creditor to put a

judgment obtained in the High Courts of England into effect against

him by registration in Scotland {Enrjlislis Coasting and Shipping Co.,

supra).

The third section of the Act of 18G8 provides for effect being given in

England and Ireland to a judgment of the Court of Ses.sion in Scotland.

In this case the certificate of an extracted decreet for the payment of any
" debt, damages, or expenses," signed by the extractor of the Court of

Session, or by any other officer duly authorised to make and subscribe

extracts, or a certificate of an extracted decreet of registration in the

Books of Council and Session purporting to be signed by the keeper of

the register of deeds, bonds, protests, and other writs registered in the

Books of Council and Session, must be produced to the senior Master of

the Court of Common Pleas at AVestminster, or to the Master of the Court

of Common Pleas at Dublin, to be registered in books kept for the purpose,

called The Piegister for Scotch Judgments. The same rules apply as to t.he

effect of such a certificate when registered, and as to the costs in connection

therewith, as apply to English judgments registered in Scotland, and leave

must be obtained to register the judgment if twelve months have elapsed

from the date of its being pronounced. Where a note of suspension of any

such decreet has been passed or a sist of execution shall have been granted

in Scotland, execution on such a certificate in England is stayed until such

sist has expired, or until the reasons of suspension have been repelled. But

in order to stay the execution of the registered certificate in England, a

further certificate must be produced, signed by the Clerk to the lUU

Chamber of the Court of Session, or any judge thereof, certifying that such

note has been passed, or that such a sist has been granted. A recent

English case illustrates the effect of a registered certificate. In re Low,

[189-i] 1 Ch. 147, the creditor of a deceased debtor who died domiciled in

England arrested trifiing funds belonging to the debtor in Scotland. He
then claimed against the executrix of the deceased both in England and

Scotland. In England his claim was disallowed as barred by the Statute of

Limitations, but in Scotland he obtained decree. Having registered a
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certificate of the judgfneiit of the Court of Session in the English Courts, he
claimed the sum to which he had been found entitled in Scotland, and it

was held that the terms of the Scotch judgment must be given effect to, in

spite of the fact that the claim had already been held in England to be
barred. It was held in the same ca'=;e that after registration it is incom-
petent to try and show that the judgment obtained was wrong. It has
also been held that no Scotch judgment other than one for debt, damages, or

costs can be enrolled in the Chancery Division {in re The Dundee Suhurhan
liwy. Co., 37 W. II. 50). The Act of 1868 further provides that, in so

far as relates to execution of the registered certilicate of a judgment or

decree, the Superior Courts in England, Ireland, and Scotland shall have
and exercise the same control and jurisdiction over any judgment or decree,

ami over any registered certificate of such judgment or decree, as they
now have and exercise over any judgment or decree of their own Court
(s. 4). Unless the Court on special grounds (see Dcssan, 1897, 24 E.

970, and Lawson's Trs., 1874, 1 H. 1065) orders otlierwise, it is not
necessary that a party to an action in Scotland, but resident in England
or Ireland, should sist a mandatory, or otherwise find security for

expenses in respect of such residence (s. 5). Similarly, a plaintiff in

the Courts of England or Ireland who resides in Scotland need not find

security for costs in respect of such residence (s. 5). No one bringing an
action in any Court in England, Scotland, or Ireland on any judg-
ment or decree which might be registered under the Act in the country
in which such action is brought, is entitled to recover the expenses
of the suit, unless the Court shall order otherwise (s. 6). And finally,

the Act does not apply to any decree pronounced in absence in an
action proceeding on an arrestment used to found jurisdiction in Scotland
(s. 8).

The Inferior Courts Judgments Extension Act, 1882, extends the above
facilities to judgments of inferior Courts, and its provisions are similar to

those of the Act of 1868. It may be noted that where a judgment obtained
in an inferior Court in Scotland cannot be registered in Enirland or Ireland
by reason of its being for a greater amount than might have been recovered
if the action had been originally commenced in such inferior Court, the
certificate may be registered in one of the Superior Courts as if a decree of

the Court of Session (s. 0). The Act does not apply where the judgment is

pronounced by tiie Inferi(u- Court of one country against a person domiciled
in one of tlie other two countries as at the date of the commencement of
the action, unless the whole cau.se of action shall have arisen or the obliga-

tion to which the judgment relates ought to have been fulfilled within tiie

district of such inferior Court, and the summons was served upon the
defender personally within the said district (s. 10). Where an attempt is

made to enforce a judgment to which the Act does not apply, by registra-

tion against any one, the remedy is to apply for a prohibition or injunction
against the enforcement of the judgment to the Superior Courts in England
or Ireland, or f(jr the susp(;nsion of such enforcement in the r>iil Chand)er
in Scotland, and the unsucccssfid party in such proceeding may be found
liable in costs (s. 1 0).

JucJicatum solvi. Caution.—See Caution (Judicial).

Judicial Caution.—See Caution (Jl'uiciai,).
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Judicial Committee.—See Piuvy Council

Judicial Examination.—See Declaration dy a Prisoner.

Judicial Factor— An officer appointed by a competent Court
to whose care, under the supervision of the Court, are intrusted estates and
interests without a cnpable owner or administrator, or which are matter of
litigation, " to the end that the estates . . . may not suffer in the mean-
time." For the various circumstances in which a factor is apjjointed, refer-
ence must be matle to the different headings of this aiticle. Tlie power of
the Court of Session to appoint under its noUle officium has ])een stated to
be derived irom the Privy Council, but it would appear that the Court
deliberately asserted its jurisdiction before the Union and the consequent
abolition of the Privy Council {Carmichad, 1700, Mor. 7454; Fraser, 7". & C.
456). "The power which the Court has exercised, and as to which'there is
no doubt, is a very comprehensive power. It would certainly apply to any
case where there is an estate for which no owner can be found, or where
the owner is not capable of administering his estate; and it also 'applies to
cases where there is disputed possession, or where the owners are unable to
agree in regard to the administration of their estate, as sometimes happens
in cases of joint ownership. ... It is always in its nature an interim
appointment" {Dowie, 1894, 21 E. 1052, Ld. M'Laien, at p. 1057).
Formerly the Court of Session exercised its equitable jurisdiction in session
through the Inner House in either Division, and in vacation through the
Lord Ordinary on the Bills, whose act was confirmed subsequently by the
Court; but by the Distribution of Business Act, 1857, petitions, inter alia,
for the appointment or exoneration of judicial factors " shall be," in the first
instance, enrolled before, and dealt with by, the Junior Lord Ordinary (s. 4),
and in vacation petitions for appointment are to be brought before the
Lord Ordinary on the Bills (s. 10). This enactment, however, regulates
procedure only, and does not affect the Court's power to appoint,°\\ here
necessary, under the noUle officium (Thoms on Factors, p. 7, note • see Collins
1882, 9 E. 500).

Jurisdiction to appoint in small estates has been, by recent leo-islation,
extended to the Sheriff Court (Judicial Factors (Scotland) Act, 1880).

The powers and duties of nearly every class of judicial factor came to
be regulated in the main by the Act of Sederunt of 13 February 1730,
though that Act did not in terms apply to factors other than those in loco
tutoris and^ loco absentis, and curators honis. As regards these mentioned,
the Act of Sederunt was practically superseded by the Pupils Protection
Act, 1849 (12 & 13 Vict. c. 51), the minute provisions of which became the
code of management for such judicial factors, who were, further, placed
under the supervision of the Accountant of Court created by the Act.
Finally, by the Judicial Factors (Scotland) Act, 1889, s. 6, all factors and
other persons appointed by the Court of Session and Sheriff Court, to
administer funds or property belonging to persons or estates in Scotland,
were brought under the superintendence of the Accountant of Court, and
made subject to tlie provisions of the Act of 1849, and amending Acts and
relative Acts of Sederunt.

The subject will be most conveniently treated under the following heads:—
I. F'actor loco tutoris.

II. Curator lonis to minor.
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III. Curator bonis to incapax.

TV. Factor loco ahscntis.

V. Factor on trust estates and charities.

\'I. Factor on intestate estates.

VII. Factor under the Bankruptcy Statutes.

I. FACTOR LOCO TUTORIS.

I. Appoixtmext.

A. Court of Session.—A factor loco tutoris is an officer appointed

by the Court to administer the estate of a pupil who has no other legal

administrator, or where that estate may be in jeopardy. Generally speaking,

his ]-o\vers as regards the estate are the same as those of a tutor. This

otiicial, owing to the ease with which he may be appointed, the satisfactory

nature of the'regulations applicable to the otHce, and the fact that he serves

for hire (Hailes° o60), has superseded to a great extent tutors at law and

dative. Indeed, the Court has appointed a factor ad interim even thougli

the appointment was opposed by the tutor-at-law on the ground that he

was about to serve {Hart, 1829, 7 S. 805).

To WHOM Appoixted.—The factor is appointed to the estate of a

pupil («) who is resident {Hay, 1837, 15 S. 850 ; Laml, 1857, 19 D. 699)

:

or {h) who has heritable property {Ross, 1857, 19 D. 699 ;
Wight, 1837, 15

S. 1197; see Fraser, P. & C. 602), within the jurisdiction of the Scottish

Courts. Any unprotected interest valuable enough to justify the expense

of a factor is sufficient (see Dinihar, 1848, 10 D. 866).

Whex Factor may be Appointed.—A factor is appointed on

application when there are no tutors-nominate appointed or existing;

or where they decline (Fraser, P. & C. 455-7); or where the guardians

(including the father) are unfit to act {Macintyrc, 1850, 13 D. 951 ; Fleming,

1850, 13 D. 951 ; Miumoch, 1837, 15 vS. 1267), or have died, or have been

removed {Wothcrspoons, 1775, Mor. 16372), or have resigned {Munnoch,

supra) ; or where a joint nomination, or a quorum, or a sine qno non (see

Thonis, pp. 176, 177, note 1), or all but a sine quo non {Eiddell, 1746, ]\Ior.

16350), fail ; or where no tutor-at-law (see Ogilvy, and M'Ncill, 1849, 11 D.

1029, 1030) or tutor-dative is appointed. A factor, however, may be super-

seded at any time by the tutor-nominate or at-law, unless they have

declined (Fraser, P. & C. pp. 437 and 484).

It is thought that neither ab.sence from the jurisdiction, unless he was

an alien (Fraser, P. & C. 173 ; 33 & 34 Vict. c. 14, s. 2), nor interest, on the

part of the tutor-nominate, would justify the appointment of a factor, unless

the estate was, in citlier case, in danger.

Under the rujjil.s Protection Act, 1849, s. 31, the Court of Session may
remove or accept the resignation of any tutor coming under tlie provisions

of the Act, and appoint a factor (cf. Mackeiizic, 1845, 7 D. 283 (curator

honU appointed to call anotlier to account)) ; and l)y sec. 10 of the Judicial

Factor.s Act, 1889, where any factor under the Act has died undischnrged,

or has failed, and there is no .successor, and the purpo.ses of the ai)poiiit-

ment have not been exhausted, the Accountant may apply for the appoint-

ment of a factor, who shall investigate the accounts of his predecessor.

Generally speaking a factor will not be appointed where the party is

already under guardianship i)roper (Fraser, ]\ cO C. 457). Accordingly,



JUDICIAL FACTOK I75

though the father has nominated no tutors, it is incompetent to appoint the
mother factor loco tuforis to pupil chihlren, as she is aU'cady tutor under the
Guardianship of Infants Act, 188G (ss. 2-8; Willkon, 1890, 18 l\. 228), and
can grant a valid discharge for the \)\\\n\ {Jack, 188G, 14 li. 2G3 (First u'iv.)).

But though the property is in the hands of trustees, a factor may be
appointed in the interests of the ward to superintend and call to account
(Balri/mplc, 1836, 14 S. 1011 ; Mackenzie, 1845, 7 I). 283). And where a
tutor or curator is in contempt of Court, the Court, without removin<f the
tutor, will appoint a factor until its orders are complied with (Echiar 1893
21 R 325 ; see also at 1076).

j '
- >

A2ipointment vhcn Father Alive.—Although the father is tutor and
administrator-in-law to his jiupil children, a judicial factor may nevertheless
be appointed to them during his lifetime. Thus where the father's affairs
are embarrassed {Buchan, 1839, 2 D. 275), and he does not reside in Scot-

sequestrated and was occupying the pupil's heritage without maintainin
her), or in prison {Barclay, 1698, 4 Bro. Supp. 405), the Court will interfere,
apparently on the ground of conflict of interest. Mere poverty, however, is

not a ground for superseding the father {Stevenson's Trs., 1856, 19 D. 462 •

aftd. 1861, Macq. 86 ; Eclmiston, 1871, 9 M. 987 ; Warclrop, 1869, 7 M. 532);
and a petition by the father for a judicial factor was refused where no con-
flict of interest appeared {Cochrane, 1891, 18 E. 456). As a rule there will
be no general exclusion of the father, and the appointment will be limited
to particular funds {Bohcrtson, 1865, 3 M. 1077 ; Walton, 1850, 12 1). 912
(tutor ad litem)). The father has been superseded and a factor appointed
with special powers, where it was necessary to sell the pupil's estate {Satvers,

1850, 12 D. 806), but in later cases fathers have obtained important special
powers without even the necessity of finding caution {Clinton, 1875 3 E
62; see Camphcll, 1880, 7 E. 1032, and 8 E. 543).

De ijlano ApjMintmenL—Instances have occurred where the Court
(Second Div.) in the original action have appointed a factor on caution, with
the usual powers, to administer a sum of damages found due to pupil and
minor children {Collins, 1882, 9 E. 500 ; M'Avoij, 1882, 19 S. L. E. 441

;

see Sharp, 1885, 12 E. 574 (to be held in trust)). In Anderson, however
(1884, 11 E. 870), the First Division held that a curator ad litem could not
discharge a sum of damages so awarded, and refused to appoint a factor in
the oritiinal action.

B. Sheriff Court.—The Sheriff has the power, at common law, of
appointing curators ad litem, factors to confirm as executors on beiialf of
pupils and minors (see Johnstone, 1838, 16 S. 541), and incidentally where
the appointment of a factor is necessary to do justice in a pending action (as
in partnership questions; see Drysdalc, 1842, 4 D. 1061; cf. Bowc, 1872,
9 S. L. E. 493, and Key, 1840, 3 D. 252; Thoms, p. 518). He may also
appoint under the Bankruptcy Act, 1856, ss. 16 and 37; and for the pur-
pose of regulating interim possession pending appeal (see 31 & 32 Vict
c. 100. s. 79 ; 19 & 20 Vict. c. 79, ss. 20 and 172).

Further important statutory powers are conferred by the Judicial Factors
(Scotland) Act, 1880, and relative Act of Sederunt, 14 January 1881.
Where the yearly income of the whole estate does not exceed £100, the
Sheriff, or his substitute, of the county where the ward resides may, on
summary petition, appoint factors loco tutoris and curators bonis either to
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minors {Penny, 1894, 22 l\. 5) or persons incapable, with the usual powers

(s. 4) ; and where the ward has left the jurisdiction, and it is necessary to

make 'a new application on the factor's death, removal, or resignation, etc., it

must be presented in the Court making the original appointment {Ace. of

Co«ri,1893, 20 K. 573). The Sheriff is to ascertain, by "reasonalile" evid-

ence, the value of the estate in the mode prescribed (s. 4, subs. 2, 3), and

make a finding in his interlocutor to that effict. By subs. 4 all Statutes

and Acts of Sederunt applicable to factors appointed by the Court of

Session are mude to apply to Sherift' Court appointments, which are conse-

quently under the charge of the Accountant of Court.

An appeal may be taken from the Sheriff-Substitute to the Sheriff (subs. 5),

whose decision is tinal (subs. 10) ;
and the Court of Session share with him

the power to recall any appointment (subs. 9).

Details as to procedure, caution, discharge, and special powers are pre-

scribed in the Act of Sederunt, 14 January 1881, by sec. 9 of which it is

provided that special powers are only to be granted after extract is obtained.

(1) Who be may AppoiNTED.—S^Hixkm^ generally, any male twenty-

one years of age within Scotland {Adie, 1835, 14 S. 185 ; Bobcrtson, 1846,

9 D. 210; but cf. Scott, 1851, 13 D. 951), in solvent circumstances, and not

disipulihed by incapacity, or interest, or occupation as after mentioned, may

be appointed"^ factor loco tutoris. AVhile accountants and law agents, from

thi'ir knowledge of business, are most frequently appointed, the Court will

take into consideration all the circumstances of locality, etc., and the sjiecial

qualifications of the party nominated {Anderson, 1854, 17 D. 97 ; see Dixon,

1832, 10 S. 209; M'Cidloch, 1851, 14 D. 311); and further, where no objec-

tion is stated or appears, will usually appoint the petitioner's nominee.

Where, however, a law agent is appointed, he cannot charge for professional

work done by himself or his firm {Mitchell, 1878, 5 E. 1124).

Wo7nen, though frequently aytpointed in earlier times {Anderson, 1829, 4 F.

445 ;
Cumminr/, 1848, 20 Sc. Jur. 2UU ; Tlwrlurn, 1846, 8 D. 1000 ;

Galloicay,

1855, 17 D. 321), will not, as a general rule, now be appointed to the office

(see 'Chcdmers Trs., 1897, 24 W. 1047) ; but, if appointed, the office con-

tinues after marriage with the husband's consent {Lennhc, 1837, 16 S. 222,

note). As a mother, however, is now on the husband's death guardian to the

pupil children of the marriage (Guardianship of Infants Act, 1886), the

necessity for such an appointment does not often arise {Willison, 1890,

18 11. 228).

Undischarged hanlcriqds will not be ai)iiointed {Miller, 1840, 2 D. 1181);

and if the factor become insolvent he will be removed {Miller, 1849, 12 D.

911).

It is thought that servants of the Croivn will not, as a rule, be appointed,

and ministers of the Church of Scotland will be refused {Bissct, 1836, 15 S. 4
;

Brodic, 1867, 3 S. L. li. 223; see Camphell, 1849, 12 I). 913); while, on the

other hand, unbeneficed clergymen of the Church {Cairns, 1838, 16 S. 335)

and Dissenting ministers {Smith, 1850, 13 D. 951) are held eligible.

Objections to the nominee have been sustained on the grounds of adverse

interest, and relationship, as in Forbes (1832, 10 S. 289, stc])rather); and

Bachurn (1851, 14 D. 310, nominee of stepmotlier). In a case of competition

the father's relatives or their nominee will usually be preferred {Jackson,

1835, 13 S. 961 ; cf. Hastie, 9 .March 1839, F. C.) ; or the Court may appoint

ex propria motu {Co^van, 1845, 7 D. 872), or remit to the Sheriff' or Clerk of

Court to suggest a neutral party (Urovn, 1848, 111). 1027 ;
M'Tnlosh, 1849,

11 D. 1029 ; cf. Thomson, 1839, 14 F. 796). Unless where the children have
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conllictiii<;' interests {Wilson, 1857, 19 D. 286), a factor to one niemher of a
family will usually be appointed to the others {Carter, 1857, 19 i). 280).
The law agent of the petitioner or the ward would probably not now be
appointed (see M'Intosh, 1839, 15 F. 155, and cf. Hejjburn, 1843, 5 D. 655).
The Court will decline to appoint when it appears that there have been
collusive dealings or bargaining regarding the uihce {Doud, 18-17, 9 L). 511,
at p. 515 ; see also authorities in Thorns, 183, note 8).

As the nearest agnate is entitled to serve as tutor-at-law, the Court,
though it has at times appointed him factor {Jackson, 1835, 13 S. 961, Ld.

Tres. Hope), does not regard his application favourably, at least for the
post of curator honis {Armit, 1844, 6 D. 1088, L. J.-C. Hope; Morton,

1837, 9 So. Jur. 346; Cameron, 1849, 12 D. 912), while at the

same time it has no difficulty in appointing liis nominee {Jackson,

supra). But in a recent case, where a widow had petitioned i'or the appoint-

ment of an accountant as curator bonis to manage the business of her
liusband, who was incapax, the Court appointed the ward's brother, who was
suing a hrieve of cognition as nearest agnate, because he was well fitted for the

post {Simpson, 1891, 18 E. 1207). If appointed, the nearest agnate must act

gratuitously, the usual course being to give in a minute passing from all

claim for commission, or to engross the consent in the body of the petition

{Jackson, supra; Urquhart, 1862, 22 D. 932, L. J.-C. Inglis; but cf. Ace. of
Court, 1866, 4 M. 772).

In general only one person will be appointed, though special circum-
stances have occurred inducing the Court to appoint more ; but it would
appear that the Court will not appoint one person, whom failing, another
(Fraser, P. & C. 463).

If a factor leaves Scotland permanently, he will, on application, be
removed from office {Bell, 1834, 12 S. 531).

(2) Petitioners.—Anyone who can show an interest in protecting the

pupil or his estate may petition. This includes ascendants {Cowan, 1788,

Mor. 7452; Lamh, Boss, 1857, 19 D. 699); collatercds {Wood, 1849, 11 D.

1494); nextofkin{Jrinti/rc, 1850, 13 D. 951; Najner, 1851, 14 D. 10);
debtors and creditors (Wardrojy, 1SQ9, 7 M. 532); English {Barivick, 1855,

17 D. 308) or Scottish {Donaldson, 1770, Mor. 16364; Crawford, 1828, 6 S.

749) guardians, and tutors ad litem in certain circumstances {Thomson, 1841,

16 F. C. 1307 ; Prcdt, 1855, 17 D. 1006). The father {Bobertson, 1865, 3 M.
1077), as well as other parties interested {Johnstone, 1822, 1 S. 510 (nearest

relatives); Wardrop, 1869, 7 M. 532 (debtors); Graham, 1794, Mor. 16383
(trustees)), may [letition where it is necessary to appoint during his lifetime.

Similarly, where the pupil is illegitimate {Buckie, 1847, 9 D. 988 (paternal

grandmother); Davison, 1855, 17 D. 629 (friends)), or a. pauper {Black, 1839,

1 D. 676 (kirk-session)), anyone interested may petition for a factor.

"Where the parties interested do not apply, the Accountant of Court, by
sec. 10 of the Judicial Factors Act, 1889, may apply to the Court for the

appointment of a factor in place of one who has died undischarged, or has

ceased to discharge the duties, unless the purposes of the appointment are

exhausted ; and such factor is to investigate his predecessor's accounts, and
claim any balance due.

(3) Respondents.—All parties interested should be made respondents

by name {Bussell, 1855, 17 D. 1005 (trustees)); and, although not cited,

they may appear, even when the application is made in a summons with

other conclusions. Care should be taken to intimate to the nearest agnate,

8. E.—VOL. VII. 12
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if not incapcu: QPInti/re, 1850, 13 1). 951 ; Buckie, 1847, 9 D. 988), since he

is entitled to l.e tutor-at-law {Lojan, 1828, 6 S. 477 ; Foidds, 1836, 15 S. 244)

;

and the Inner House should be petitioned when it is necessary to dispense

with citation of the nearest of kin as being abroad, or in minority {Car-

michael, 1848, 10 D. 1286).

II. Powers of Factor.

The factor's ordinary powers and duties, based originally on the im-

portant Act of Sederunt, 13 February 1730 (for an exhaustive summary of

which, see Thorns on Factors, 2nd ed., p. 70), are now regulated by the

Pupils Protection Act, 1849, the Judical Factors (Scotland) Act, 1880, and

relative Act of Sederunt, 14 Jan. 1881, and the Judicial Factors (Scotland)

Act, 1889. Under the latter Act the office of the Accountant of Court,

cre;ited by the Act of 1849, is put upon a new looting (s. 1), and intrusted

with the superintendence of all judicial factors appointed either in the Court

of Session or Sherili" Court, whereas the Act of 1849 applies only to factors

loco tutoris, loco absentis, and curators bonis.

It may be noted generally that lecent trust legislation has increased the

general powers of judicial factors, and placed them quoad powers on the same

footing as trustees. The Trusts Amendment Act, 1884 (s. 2), provides that

in the construction of the Trust Acts from 1861 to 1884, " trustees " shall

include, w^er alia, "judicial factor," and that "judicial factor" shall include

factor loco tutoris, so that factors loco tutoris, with other judicial factors, have

now all the powers contained in sec. 2 of the Trusts Act, 1867, and sec. 3 of the

Trusts Act, 1884. (For these, see Trustee.) By the amending Trust Act,

1887, trustees obtain power to make permanent abatement of agricultural

rents, and to accept renunciations of agricultural leases, and these powers

are bestowed on judicial factors by sec. 19 of the Judicial Factors Act of 1889

(see Mollcson, 1890, 17 Pi. 303), so that the initial provisions of sec. 7 of the

Pupils Act, 1849, are to a great extent superseded (see Trustee). While,

then, the ordinary powers of factors loco tutoris over the estate may be said

to be the same as thf)se of tutors,

—

i.e. those necessary " in the ordinary course

of factorial management," increased by the trust legislation above noted,

—

where powers of an extraordinary description are necessary the factor must
apply to the appropriate Court. Indeed, it would appear that in many
cases application is made even for powers which factors possess at common
law, e.g. power to enter vassals {Machay, 1796, Mor. 16384; Fraser, P. <jc C.

473, 481).

(1) Recovery of Estate.—Having found caution as directed in the

Pupils Act, 1849 (.see infra), and extracted his appointment (s. 2), the

factor must (s. 3) within si.x months lodge with the Accountant of Court a

rental of all lands under his care, specifying rents, revenues, and profits,

existing leases, and other rights affecting the lands, and the burdens thereon
;

also a list of all moneys and funds belonging, and debts due, to the estate,

and the interest arising fr(jm the same, the documents by which the same
are vouched, and the nature and value of any security held ; and also an
inventory of any iiousehold furniture, farm stocking, goods or moveables, or

rights moveable, forming part of the estate. It is further provided that

tliis rental and list, when signed by the factor and Accountant (s. 12), shall

form a ground of charge against the factor, and that new claims to property

subsequently discovered shall be added to it. The inventory must show the

estate as at the date of the factor's appointment, before he has had any
intromissions therewith, or has realised any of the securities (Notes by the
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Accountant, see Parliament House liook), and is to be adjusted by tbe
Accountant along with the factor (Pupils Act, s. 12; see Accountant
OF Court).

The factor is further bound without delay, after extract, to recover

all important writs and documents Ijeloniring to the estate, which are also

to be produced to the Accountant, to collect all money not securely invested,

and to use reasonable diligence in ascertaining the exact nature and amount
of the estate under his charge (s. 3).

The factor must do his utmost to recover rents, interests, and debts

{Rcnnic, 1849, 11 D. 457: G Pell's App. 422); but he must act discreetly,

must avoid all unnecessary litigation {Ross, 1878, 5 E. 1015), and will not

be liable for failing to pursue a hopeless claim (Condie, 1834, 13 S. Gl
;

Watson, 1G23, Mor. 1G242 (insolvent): Scrymgeour, 1673, Mor. 16289 (no

proof)). He is entitled, and bound when necessary, to sue a predecessor and
use all diligence {Simj^son, 1855, 17 1). 314). He is liable for cnl2>a levis in

abstrado, i.e. he must show the same diligence as tutors-at-law, that is, the

diligence which it can be shown prudent men emplov in the discharge of

their duties (Fraser, P. & C. 294, 474). The Pupils "Act provides (s. 14)

that in certain circumstances, whether the sum involved exceeds or is less

than £20, the Accountant may dispense with the rules of exact diligence in

any matter of factorial management.
Where any portion of the estate is ahroad, it is advisable to have the

extent of the factor's powers as regards foreign estate set forth in his

appointment, so as to show any foreign Court which may be resorted to

that he is making a claim within those powers (Mafhieson, 1857, 19 D. 917
;

see Fullarton, 1833, 11 S. 963). Funds furth of Scotland, in the Pritish

dominions, are Ijy sec. 13 of Judicial Factors Act, 1889, recoverable by the

factor on production of an official extract of liis appointment,—which, when
used furth of Scotland, must have the seal of the Court of Session attached

(A. of S., 26 Nov. 1663).

The petition for appointment ought to state the value of the estate

(1851,1 Stu. 112, per Lord President; see Fraser, P. & C. 466, note («)

;

Matthew, 1851, 14 D. 312) ; and confirmation to a predecessor, where necessary,

must be in the ward's name {Kirldoicns, 1662, ]\ior. 16268 ;
Johnstone, 1838,

16 S. 541). The same rule applies to the title to heritage which is usually

taken in the pupil's name, even though special powers are craved (Maconochic,

1857, 19 D. 366, Ld. Curriehill: see, however, sec. 24 of the Titles to Land
Consolidation Act, 1868, amended by the Act of 1869, s. 3, providing a

simple method for the factor completing title either in the pupil s name or

his own).

Although the A. of S., 14 Jan. 1881 (s. 6), provides that " no factor shall

be entitled to act until he has obtained extract," and though this may
prevent him taking possession of the estate before finding caution, a judicial

factor may raise an action of damages on behalf of his ward before extract if

it is " clearly necessary " in the interests of the ward that it should be

raised thus early (Calver, 1894, 22 Pt. 1).

(2) Realisation axd Ixvestmext.—The moveable estate must be

prudently and timeously realised (IVrif/Iit, 1701, Mor. 7429: Accountant,

1858, 20 D. 1176; Broumlies Trs., 1879^, 6 P. 1233), and properly invested

within a reasonable period (A. of S., 1730).

Under the Act of 1849 (s. 13) the Accountant of Court has to ^consider

the investments and their sufficiency (see Annan, 1897, 24 E. 851). He
has, accordingly, in his notes for the guidance of factors, which all factors
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will have before them (see rarliament House Book), directed them, besides

producing the evidence of an investment, briefly to describe in their accounts

the security, its nature, position, and conditions, and to produce valuation

and rental of property on which money has been advanced. The Court do

not approve of loans over unfinished properties, the factor being held bound

to make good any loss {Guild, 1887, U Pv. 9-44
;
Crabhc, 1891, 18 K. 1066),

or of investments in shares, personal bonds or bills, or even of the protracted

continuance of such investments found by the factor on his appointnient, or

of the continuance of the funds in trade or business {Brovnlic, 1879, 6 W.

1233), and the factor would do well to realise all s>\\Q\\j[uam jJrimnm.

Cautionary oblii,'ations ought also to be got rid of {Erskinc, 1739, IMor. 9002 ;

Kerr, 1839, 1 D. 618).

The ultimate responsibility for the sufficiency and legality of all

investments rests with the factor {Annan, 1897, 24 K. 851), the Accountant

only claiming evidence to enable him, in the ward's interests, to judge of

their validity and security, and having the right to question any which may

appear to hini objectionable.

Judicial factors as trustees (Trusts Act, 1884, s. 2) will probably now,

as the Accountant advises, be content to confine themselves within the

limits of investment indicated by the Act of 1884 (^ee these set forth at

length under Cukator, Investment). Though the Court of Session may have

once approved of any special stock, under the provisions of the Act, this

will not justify a second investment without further approval, since

circumstances may have altered. A further application to the Court is

necessary {Accountant of Court, 1886, 14 R. 55).

A loan to the Greenock Harbour Trust, a corporation consisting of

magistrates and council and elected trustees, on a debenture assigning

"rates, duties, and other revenues of the trust," was held not an investment

on " real security," nor on a debenture by a municipal corporation in the

sense of the Act,—nor a proper investment at common law, as the trust

revenue was precarious ; and the opinion was expressed that harl)Our rates

were not " rates or taxes " in the sense of the Act. The judicial factor was

held personally liable for the capital and interest at three per cent. {Coicans

Trs., 1897, 24 R 590, 5 S. L. T. No. 82: Annan, 1897, 24 K. 851;

Article in 5 S. L. T. p. 45).

By the Trusts Amendment Act, 1891, s. 4, provision is made to secure a

valuation of the security by an independent valuator, and that the loan shall

not exceed two-thirds of the value as stated in the report (see Wood, 1893,

1 S. L. T. No. 326 ; see also sec. 8 of the Act for provision as to removing

trustee (factor) insane, incapable, or absent for six months). (For the

powers generally of all persons in fiduciary positions quoad investments,

see TkusTEE.)

(3) Maxagemext.—The factor's duty is to manage the estate prudently,

as if it were In's own. Cajiital and income will be kept separate. Rents and

interest will be collei:ted, taxes and ordinary outgoings paid out of income

or capital as may be projier, and the surplus banked for investment, or after

investments are made. The ordinary expenses of management will fall

upon income, the expense of investment upon capital.

Money must be hanhed at once in the factor's name as such (see Nairne,

1863, 1 >M. 51.")) in one of the "banks in Scotland established by Act of

Parliament or Royal Charter," in a .'separate account or on deposit receipt

(see Sanclern, 1879, 7 R. 157); and if more than £50 (£25 in Shcrdf

Court factories) is kept in the factor's hands beyond tun days, interest at the
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rate of twenty per cent, must be puid un the excess. Unless the luoney is

kept innocently the factor is to be dismissed without commission (1849

'P*^ -- -

factor is of course liable in interest at common law if he fails to invest the
estate (see J/ontf/omcrie, 4: June 1822, F. C, for former rules as to tutor;
Fraser, F. & C. 235 ;

but for the later rule as to trustees, which makes them'
liable for three per cent, where they fail to invest, or invest impropeily, and
ior Jive per cent, where they tail to pay money to a beneficiary, see Patcrson
1897, 5 S. L T. Xo. 85 (Ld. Kyllachy)

; Couxtn, 1897, 24 II. 590 ; also Iivjlis,

1891, 18 \X. 487 (Loid Ordinary)
; Baird's Trs., 1892, 19 R. 1045 ; Melville,

189G, 24 11. 24;'
: Heritable Securities Invcdinent Association Limited, 1893,

20 K. 07(1). In Morrison (1890, 17 R. 704) it was held that the penalties
prescribed by A. S., 13 Feb. 1730, were in the discretion of the Court.

A factor loco tutoris, speaking generally, has the position and liabilities

of a proprietor. The miscellaneous powers (and duties, where the circum-
stances arise) of factors as they stood before the Trusts Act of 1884 are
thus summed up by Ld. Fraser {P. (0 C. 480) : they may " in virtue of the
'usual powers' enter into submissions relative to claims of a moveable
nature, provided the subject be fit f<jr a reference and the referee be
suitable (Corson, 1835, 13 S. 1093; Trusts Act, 1867, s. 2). They may let

heritage (A. of S., 1730) and remove tenants (Trusts Act, 1867, s. 2, subs. 3)

;

serve their ward apparent heir cum hencficio inventarii {Paton, 1785,
Mor. 4071); enter vassals {Kerr, 11 Dec. 1857, unrep. ; Mackay, 1796,
Mor. 16384); grant or^linary leases (agricultural, twenty-one years, mineral
thirty-one years, Trust Acts, 1867, s. :'., and 1884, s. 2 ; 'MoUeson, 1890, 17 R.

303); make ordinary improvements on the estate (ZTo^hc, 1793, Mor. 16328
;

MoUeson, 1895, 3 S. L. T. No. 159, farm and mansion-house), but not those
of an extraordinary or unusual nature {Maitland, 1863, 1 M. 1104; see
Semplc, 1888, 15 R. 810). They may institute actions for reducing deeds
adverse to their ward's interest, for securing any rights belonging to him
(Fraser, 1850, 12 D. 914), and they may enter appearance and defend any
action against him. They may compromise claims against the estate

(Scott, 1897,24 R. 462; Trusts Act, 1867, s. 2). . . . The Court have
refused to give special power to a factor to I'aise an action of reduction,
leaving him to act according to his own discretion and on his own
responsibility. He may collate heritage of his ward with an executor
(Robertson, Petr.,14: Jan. 1841, per Lord President; see Kennedy, 1843,6 D. 40).

He must pay debts owing by the ward ; and accordingly a factor loeo tutoris

may, without special power, grant a feu-right in implement of an obligation

to that effect undertaken by the pupil's a.\\ce^iov (Thomson, 1837, 9 Jur. 371).
It is within the ordinary powers of a factor loco tutoris to thin plantations
of growing timber, and to sell olf wine which is deteriorating (Maconochie,

1853, 2 Stu. 567). ... In nearly all the matters now stated the modern
practice is to ask special power from the Lord Ordinary. This is more
particularly the case with regard to entering vassals, making up the ward's
title, making (more than ordinary) improvements on the estate (Pupils
Act, 1849, s. 7 ; Scmplc, 1888, 15 R. 810), and letting lands " (see supra). It is

also within the ordinary powers to discharge an heritable hond(Wills, 1879,
6 R. 1096).

The general rule for the factor's guidance, in undertaking extraordinary

management, has been stated as follows :
" One of the merits of our law

with regard to estates under judicial management is that, not merely
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formally but in fact, no important or extraordinary step can l>e taken by

the factor on bis own responsibility, the Court having fir>t to consider the

expediency ot what is jioposed " {BruuDnond's Factor, 1894,21 E. p. 934,

Ld. Pres. llobertson). The position of judicial iactors quoad onlinary

powers is, as before stated, much simpliticd by the combined action of the

Trusts Act, 1884, s. 3, and the Judicial Factois Act, 1889, s. 19, under

which a factor acquires all the ordinary powers allowed to trustees by the

Trusts Acts, 1861 to 1891 (see Trustee), so that entering into compromises,

granting agricultural and mineral leases, abatement of rent, and accepting

renunciations of leases are now within the ordinary powers of a judicial

factor (MoUcson, 1890, 17 E. 303). When the ward's estate consists, in

whole or part, of a lease, the factor may remain in possession for a time

without being held as adopting the lease, if he does so only to ascertain

its value and determine on liis future action (see authorities in Thoms on

Factors, pp. 83, 84).

The factor must recover (Pupils Act, s. 3), and is responsible for the

custody of, the pupil's writs {Haddo, 1G30, Mor. 16254), which must be

exhibited to any person entitled to require exhibition (Webster, 1857,

20 D. 83).

In any application under the Entail Acts where the consent of a pupil

is required, the Court is to appoint his tutor or other administrator, or

another person, to be curator ad litem, who may consent on his behalf,

without incurring any responsibility unless it is proved that he acted cor-

ruptly (Entail Act, 1882, s. 12; Maxurll Heron, 1893, 21 E. 230).

While the pupil, it would appear, is bound in the general case by the

factor's actings, until renunciation and repudiation (A7ion., 1667, 3 Bro. Snpp.

183), whicli are privileges competent to the pupil (see Drummond, 1628,

Mor. 8999), and may thus incur a passive title {Drnnunond, 1704, Mow
16320), no pupil can be made liable as vitious intromit ter, because he is

incapable of the delinquency (Kerr, 1839, 1 D. at p. 628 ; and 1842, 1 Bell's

App. 280 ; nor, it seems, can his factor's continuance of an account elide

prescription which had run against the ward's father (see IVilson, 1826,

4 S. 433).

Further, unless tlie act be inevitable in law, or one which the fact' r may
be comjielled to perform {Garland, 1841, 4 D. 1 ; Stueirt, 1855, 17 D. 380;

Heron, 1856, 18 1). 917; Kennedy, 1843, 6 T). 40), the factor has no power

to alter tlie pupil's succession or the nature of his estate (Moverirf, 185(),

18 D. 1286).

A factor who accepts a transfer of stock of a public company on behalf

of his ward, and is entered on the register of shareholders, is liable as a

.shareholder {Lumsdcn, 1866, 5 M. 34; see also Mnir, 1878, 6 Pt. 392;
add. 1879, 6 E. H. L. 21 ; but cf M'Lean, 1879, 6 E. 671).

Under the A. of S., July 1897, any judicial factor or curator lonis, or

any person temporarily interested in the estate, may, in respect of the

])overty of the estate, or other exceptional circumstances, by manuscript note

move the Lord Ordinary to modil'y or remit the fees exigible in tiie

Accountant's olhce.

Where the Pupil Sues oris Sued.—(1) The factor loco tutoris should sue

all neces.sary actions on behalf of the pupil, but a factor appointed after the

action is raised in the jjupil's name may competently compear (Mackay,
Pract. i. 312, 313). \\'liere the action is between ])Upil and guardian, a

curator ad litem will bt; appointed (Macueil, 1798, Mor. 16384) ; and the

same course is adopted where the guardian has an adverse interest, or is

incapacitated or refuses to sue (.ste I'UPlL, Clkatok ad litcvi). (2) In
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actions against the pujal, both pupil aiul guaitlian should he called as
defenders, the conclusions being against both (Mackay, i. 344, 345), If the
factor is not called, all decrees in the action are null {Caldcrhcad, 1832,
10 S. 582 ;

Mack;iy, supra), but he may be called in a supijlenientary
summons {Thomson's Trustees, 1803, 2 M. 114). Where the factor declines
to appear or is incapacitated, or has an adverse interest, a curator ad litem

will be ajipointed (see Pupil, Cukator ad litem). A summons by a " factor

loco tuturis to A. B., a pupil now deceased," was held good {Paul, 1841,
3 D. 1145). A judicial factor on the estnte of a deceased, who defends an
action against liini in that capacity, and is found liable in expei.ses"a3
judicial factor," is not personally responsible for expenses {Craig, 1897,
24 E. G) ; but where he is found liable in expenses without any qualifica-

tion, it W(juld a})pear that he is liable as an individual {Patterson 1897
24 R 499).

Aliment of Pupil.—Although the factor is not, like the tutor, charged
withthecustody of the pupil (see i?o5cri!so?i, 28 May 1814, F.C. ; Maclcod, 1833,
5 Sc, Jur. 71), it is his duty, and within his ordinary powers, to provide for the
ward's aliment {Gc^rdon, 1832, 10 S. 732 ; see Maxuxll, 1747, Mor. 16352);
and, if necessary, to raise an action for that purpose against the lifeienter of

the pupil's lands {Nolle, 1627, Mor. 16248). \Yhen the ordinary income of

the estate is insufficient, it is the duty of the factor to apply for special

powers to sell heritage {FinJayson, 1835, 13 S. 861 ; Bunhar, 1847, 9 D.
1426; Lindsay, 1857, 19 D. 455), or borrow (Tlioms, pp. 118, 215), or pur-

chase an annuity, etc., {Innes, 1846, 8 D. 1211 ; M'Gilchrist, 1855, 17 D.
917 ; Paisley, 1857, 19 D. 653). Where the pupil resides with an indigent

mother it may be necessary to apply to the Com t to fix the amount to be

paid to her for the aliment of the pupil and herself {Scott, 1870, 8 S. L. E.

260 ; see Gordon, 1832, 10 S. 742 ; also Poss, 1896, 23 E. (H. L.) 67 (minor-
mother—(£300 allowed)). Though he has not the custody, the factor is

entitled to interfere where the personal condition of his ward demands it

{Pohcrtson; Maclcod, supra; Moncrciff, 1891, 18 E. 1029); and payments
made by third parties, e.g. trustees, for the ward's aliment, ouuht to be made
to the person in whose custody he is {Ferguson, 1869, 8 M. 155).

(4) AccouNTiXG.—The judicial factor, besides loduing the rental, etc.,

referred to, must of course keep accounts, and his account of chari^e and
discharge must be closed once every year, on a day to be fixed by the

Accountant (Pupils Act, ss. 4, 11), and lodged, with the vouchers, in the

Accountant's office within one month thereafter, if the date be not proro-

gated by the Accountant (s. 4). Full information as to the mode of making
up the account, and a detailed form, will be found in the useful Xotes for

the Guidance of Factors issued by the Accountant of Court. The ordinary

rules apply. The estate must be credited with all eases and profits

received by the factor (A. S., 31 July 1717), and he is not entitled to make
any profit out of the estate beyond his commission (see Guthrie, 1853,

16 1). 214); in other words, he cannot be auctor in rem suani {q.v.;

CuitATOR ; Thoms, pp. 85 et seq.). Nor can any firm of which he is a partner

make profit out of the factory {Goodsir, 1858, 20 D. 1141; lord Gray,

1856, 19 D. 1 ; see Mitchell, 1878, 5 E. 1124).

It is the Accountant's duty to audit the accounts when lodged,—on the

general principle of good ordinary maiuigement,— to consider the invest-

ments, to fix the factor's commission, and to state the result of the audit in

a short report (Pupils Act, s. 13), which tlie factor may revise on draft

(Notes). This report is conclusive against the factor and cautioner, unless
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they lodge objections in proper form (ss. 15, 16), which will be disposed of

by the Lord Ordinary and the Court. Provision is made in sees. 17 and 34

(in case of discharge) for any party interested, or a succeeding factor,

opening up all audits of accounts conducted in their absence.

Unless tlie estate is unable to bear the expense, the factor loco tutoris

(like all other judicial factors), or his cautioner, is entitled to petition for

an interim audit of his accounts, to have the balance in the factor's hands

judicially fixed (Ch-aham, 1849, 3 D. 1234; Thoins, p. 483, for form of

petition). The accounts of the factor will be remitted to the Accountant of

Court; and on his report, after objections have been heard, if lodged, and

after debate, if required, they will be approved, and the balance ascertained

and fixed. The Lord Ordinary's judgment may be reclaimed against in the

usual way (see Court of Session Act, 1868, ss. 81 to 88).

Interest.—(1) We have already referred to the interest of 20 per cent,

due by a factor who shall keep sums above £50 (£25 in Sheriff Court

factories) in his hands unbanked (Pupils Act, s. 5) for more than ten days.

It has been held that the Court has no discretion in the matter, even

though the parties interested do not press for the penaUy ;
but the penalty

will not be exacted after the factor's death {Macdonald, 1854, 16 D. 1023;

Ballinrjall, 1853, 15 D. 711 ; Ace. of Court, 1852, 1 Stu. 441 ;
cf. Momson,

1890, 17 E. 704, where the factor not being under the Pupils Act, the

Court held they had a discretion), nor for the period after his removal

{McixwelVs Trs., 1862, 24 1). 1181 ; see Mcthi-ens Exrs., 1851, 13 D. 1262).

Banks in Scotland with which money is lodged by a judicial factor on

deposit receipt or current account must, once a year, accumulate principal

and interest, and on failure will be liable to account as if it had been so

accumulated (Pupils Act, s. 37).

(2) In regard to funds which the factor might have recovered, the A. S. of

1730, s. 1, provides that the " factor shall be lia\)le for all annual rents

thereof" . . . from and after the space of one year "after they might become

due, or might have been recovered" {Maxwclh Trs., 1721, Eob. App. 380;

Cranstoun, 1836, 5 S. 57). The interest is, as a rule, to be at 5 per cent,

per annum (Buchanan, 1847, 9 D. 700),.but, looking to the fall in the rate

of interest in recent years, it is doubtful if the rule would be rigidly

enforced (see supra, Manayement, and rule as to interest due for failure to

invest, Coican, 1897, 24 P. 590 ; also Fatcrson, 5 S. L. T. No. 85). In special

circumstances it has Ijeen departed from (Wcllwood's Trs., 1856, 19 D. 187 ;

Mackenzie, 19 Dec. 1818, F. C). The common-law rules, apart from the

Pupils Act, are very fully laid down in Montrjomerie (1822, 1 S. 421).

Interest and principal would prol)ably be accumulated annuajly, and

interest charged on the accumulated sum {Cranstoun, 1836, 5 S. 57 ;
Blair,

1843, 5 D. 1315),

Where a factor is in advance to an estate, the same general principles

will be applied. The rate of interest for which he may take credit was

held in Condic (1834, 13 S. 01) to be the same as that for which he

would have been lialde had the balance been against him—5 per cent.

{supra).

Commission.—The factor's commission is fixed by the Accountant ac-

cording to his vi.iw " of what is just in each ])articnliir case," and comes into

the next annual account (s. 13 ; see Notes by Ace). It is hi lull of^// work,

j)rofessional or otherwise, done by hini or by any firm of which he is a partner

{Lord Gray, 1856, 19 D. 1 ; Mitchell, 1878, 5 K. 1124), in connection with

the estate; but he may emidoy other independent professional jiersons,

whose accounts will form a good charge against the estate {Barlas, 1859,
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21 D. 725), and liis own proper ontlays will be allowed {Murisun, l8-i7, 'J I).

1483 ; cf. Floiverdeiv, 1854, 17 1). 263). He nuist, however, do all proper
factorial work himself, and, unless he has special power to apjioint sub-

factors, any assistant in such work must be paid by himself {Cranstotm,

1826, 5 S. 57; RooMrghc, 1824, 2 Sh. App. IS).

Wliile a factor is not entitled to act after the expiry of his office {DvJ)',

1849, 11 1). 1054), the factory still subsists for the purpose of aecountin;,'

{Jafraij, 1851, 14 D. 292). The audit, however, applies only up to the date

of the termination of the office (Baird, 1854, 26 Sc. Jur. 498 ; cf. Maxwell's

Trs., 1862, 24 D. 1181).

(5) Penalties.—(1) If the factor misconducts himself, or fails in

his duty, he may be '^w^^^Accountant , 1852, 1 Stu. 794), and may forfeit the

whole or part uf his connuission, and be suspended or removed from oflice

{Macalister, 1853,16 D. 301; JFllkie, 1856, 18 D. 793; see Jf^iVW, 1851,

24 Sc. Jur. 44), as the Court may decide, in addition to being called upon to

make good any damage occasioned to the estate through his misconduct

(Pupils Act, s. 6), or he may be merely reprimanded {Ace. of Cuurt, 1852,

14 I). 330). The Court may even imprison at common law if the factor be

guilty of contempt of Court (Mcccalister, JVilkie, supra). In earlier days

the most i'requent failure was neglect to lodge annual accounts, for which,

under the A. S. 13 Feb. 1730, the factor became "liable to such a mulct as

the Lords of Session shall modify, not being under one half-year's salary"

(Eraser, P. & C. 478, 479 ; see Macdonald, 1854, 16 D. 1023 : Loive, 1872,

11 M. 17).

(2) Interest.—As before stated (an tea, Management), if the factor retains

in his own hands more than £50 (£25 in Sheriff Court factories) beyond
ten days, he shall be charged at the rate of 20 per cent, on the excess, and
unless he has acted innocently {BedlinrjaU, 1853, 15 D. 711) he shall be

dismissed from office and lose his commission (Pupils Act, s. 5 ; A. S., 14

Jan. 1881). This direction appears to be imperative (Macelonedd, siq^ra),

while on the other hand it is in the discretion of the Court to determine

whether the penalties of A. S., 13 Feb. 1730, s. 1, shall l)e inflicted {Morri-

son, 1890, 17 E. 704, where penalties not imposed).

Although the Court still possesses, and may exercise, at common law,

control over judicial factors, who are its own officers, defaulting faclois are

generally dealt with under the regulations of the Pupils Act, 1849. The
Accountant (s. 10) is to superintend all judicial factors, and see that they

attend to their duties ; he may make such requisitions on them as he thinks

necessary, and in the event of disobedience may report to the Lord

Ordinary, who may recall or vary the requisition (s. 19). The Accountant is

required, when necessary, to report to the Lord Ordinary, or the Court, any

disobedience of any order, and any misconduct or failure, or any claims

arising against a dismissed factor, or a cautioner, or their representatives
;

and it is " competent for the Lord Culinary or the Court to deal innnediately

with the matter as accords of law" (s. 20). The Court, in such cases,

usually appoint the factor to appear personally at the bar, and on failure,

grant warrant to apprehend {Jeiffray, 1851, 14 D. 292, 17 D. 71 ;
Wilkie,

1856, 18 D. 793). In some cases they have imprisoned for contempt

{Macedister, 1853, 16 D. 301; Deivar, 1854, 16 D. 489), or have directed

the matter to be laid before the Loid Advocate. The Accountant is em-
powered (s. 21), if he shall reasonably suspect malversation or misconduct

such as may infer removal or punishment, to lay a case before the Lord

Advocate to take proceedings {Jaffray, siqyra). The Accountant has also
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power to demauJ uxhibition, aud take copies uf, all entiles in bank books

connected with the estate (s. 33).

Sheriff Cuurt.—The Sheriff has the same power over factors appointed

by him as the Lord Ordinary and the Division have over factors appointed

in the Court of Session (Judicial Factors Act, 1880, s. 4).

(6) DiLiGESCE.—A judicial factor is bound to use the same diligence as

a CuKATOK (<y.r.), namely, that which a jirudent manexercises in the manage-

ment of his own aifairs, aud is liable for cidiia kvis in ahstracto.

III. Special Powers.

The limiled powers of factors loco i utoris he^ora detailed are insufficieut

for the beneficial management in all cases of the ward's estate, and

accordingly " from a very early period the Court of Session have beeu in

the habit uf supplementiug the powers " of such factors, by specially authoris-

ing them to do what is beyond their ordinary factorial powers. The result

of a great number of decisions may, according to the consulted judges in

Somcrville (1836, 14 S. 451), be said to be, that wherever it has beeu shown
that the power craved is either necessary to prevent serious loss to the

estate, or expedient in order to secure evident and positive advantage (the

act not being an alienation of heritage), or where the interest of third

]iarties connected with the estate requires it, the necessary powers will be

granted. Even where there is no absolute necessity for the power,—where

the benefit is only contingent, and no positive loss will result from refusal,

—

the Court have nevertheless granted the powers craved (Fraser, P. ti- C 492).

Tliev liave, hfjwever, refused to sanction a Inige expenditure already incuried

(Maitland, 1803, 1 M. 1104 : see Clyne, 1894, 21 K. 849 ; aud cf. Drummond's
Factor, 1894, 21 E. 932). According to Lord Fraser {P. & C. 499) special

power is to be applied for where the acts are important and extraordinary

acts of administration, aud the general rule with respect to the kind of

case where a i'actor must, or ought to, obtain the Court's sanction has been

thus laid down in a recent case :
" One of the meiits of our law with regard

to estates under judicial management is that not merely formally, but in

fact, no important or extraordinary step can be taken by a factor on his own
responsiliility, the Court having first to consider the expediency of what is

proposed " (///•Jim?«t»?ic/, 1804, 21 \l. p. 934). It has accordingly become
usual in practice, for the factor's greater security, to apply for the sanction

of the Court in matters of more tlian usual moment, though in many cases

the act Contemplated may, in fact, iall within his ordinary powers. The
cases can hardly ]je reduced to ride, but those in which application for

special ])owers is now most commcmly made are given behjw. It is to be

noted, in this regard, that although the authority of the Court is interposed,

(1) it does not render the Act safe from subsecjuent challenge {Vcrc, 1804,

Mor. 1G:>,80: Orford, 1084, Mor. 10305; Eaton, 9 Jnne 1820, F. C. ; Milne,

18;'.7, 15 S. 1104 ; Wond, 1855, 17 I). 580 ; Auld, 1850, 18 1). 487 ;
Jamieson,

1870, 8 M. 970, Ld. Pres. Inglis ; cf. Maconochic, 1857, 19 D. 300, and

Mullcr, 1854, 10 D. 530 ; Fraser, P. & C. 513); nor (2) does it relieve the

factor from respon.sil)ility (Mathicson, 1857, 19 D. 917). Syxcial powers,

with the exce])tion, iM'rha))S, of that to make u]> title (Monli/omrri/, 28 June

1839, 14 F. C. 487; Uammy, 1840, 10 F. 100; Titles to Land Act, 1808,

8, 24, and the Amending Act of 1809, s. 3), are very rarely granted at the

factor's api)ointment {Pnsscll, 1874, 2 K. 93 ; Macfarlanc, 1857, 19 D. 050

;

see other amhf)rities in Thonis on F((ctors, 108, note (1)).

Sjiecial power.s arc; now alnmst invaiiably asked by .summary j)etition
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to the junior Lord Ordinary (20 & 21 Vict. c. 50, ss. 4, "», G), or llic Sherill

where competent (Judicial Factors Act, 1880) ; or (a) by note or petition

where authority to complete title is asked under sec. 2U of the Titles to

Land Act, 18G8, as amen(Ud 18G9, s. 3, or (h) by note where tlie jiowcis set

forth in sec. 7 of tiie ru})ils Act, 1849, are craved. In the cases falling under

the latter Act, to be afterwaids noticed, a written oi)inion by the Accountant

must be lodged with the note, and the rule now is to procure an opinion

by the Accountant on the step proposed in all cases, except, perhaps, where

authority to complete title is asked (see Notes by Accountant, s. IG).

The procedure by note, instead of petition, is also made optional in all

cases by 1849 Act, s. 7. The petition must crave power to do a .^ipecilic

act {Romanes, 1860, 22 D. 627).

The factor, as a rule, is the jhiiiioncr for special powers ; but cases

have occurred where, on the factor's refusal, petitions for })Ower to the

factor by other parties interested have been granted {Graham, 1862, 24 1).

312; Graham, 1865, 13 M. 695; While, 1849, 11 I). 1031; Hope, 1858,

20 D. 390 (creditors) ).

(1) UxDER THE Pupils Act, 1849.—(1) The Pupils Act, s. 7, enacted

that if there was a strong expediency {a) for renewing or granting a lease

for a period of years, or (&) for granting abatement of rent, the procedure

for obtaining powers prescribed in the Act might be adopted, (a) It is

now unnecessary to apply for special powers in this case because, as before

pointed out, a judicial factor is now to be regarded a trustee in the con-

struction of the Trust Acts ; and by sec. 2 of the Trusts Act, 1867, a trustee,

where it is not at variance with the purposes of the trust, may grant leases

of the heritable estate of a duration not exceeding twenty-one years for

agricultural land, and thirty-one years for minerals, and may remove tenants

(see Molkson, 1890, 17 K 303; for an opinion as to a factor's power to

grant urban leases without judicial autiiority, see Carnochan, 1894, 2 S. L. T.

Xo. 89). {b) Again, with regard to abatement of agricultural rent, and

accepting renunciation of agricultural or pastoral leases, the combined effect

of the Trusts Act, 1887, s."2, and the Judicial Factors Act, 1889, s._19, is

to put factors on the same footing as trustees, and render application to

the Court unnecessary {Molleson, supra). When, however, it is atlvisable to

renounce a lease, the factor should obtain special powers {MciUe, 1823, 2 S.

242 ; Turner, 1862, 24 D. 694 ; Thonis, pp. 126 and 222).
_

(2) Draining, ercctincj huildings or fences, or otherivise improving the

estate, in a manner not coming within the ordinary course of factorial

management. The factor is also directed (s. 7), that if there shall appear to

be a strong expediency for taking any of these steps, he must apply to the

Court for special powders in the usual way. Special powers are necessary

in order to enable a factor to rebuild a mansion-house on the estate, and

without these he will l)e liable for all sums expended in implement of contracts

{Seiuple, 1888, 15 E. 810 (curator bonis to a minor) ), with the right, to claim

against the estate in so far as it benefits by the expenditure. It is always

a question of circumstances w^hether the operations are such as fall within

the ordinary powers, or will occasion extraordinary expenditure lor which

special authoiity is necessary (see Molleson, 1895, 3 8. L. T. No. 159, where

expenditure in improving farms, etc., objected to by the Accountant in his

annual audit, was held" to fall within the factor's ordiiuiry powers of

management).

(3) Purehasc of an Annuity.—Where a factor having charge of the

estate of any person incapable of managing his own ahaiis deems it proper
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for ihe comfort and welfare of the wind that the whole or part of^ the

estate should he sunk on annuity, he may ohtaiu necessary powers from

tiie Curt in the usual way (Pupils Act, s/?. It is thought this provision

applies to a pupil). Such applications were frequent at common law hefore

the date of the Act, and were sometimes of necessity combined with a

crave for power to sell heritage in order to procure means to raise the

annuity (Thorns, p. 220). It has been decided that the annuity must he

purchased from an otlice in Scotland {Paiskij, 1857, 19 IX Goo).

(2) Power to Sell Heritage.—Tha general rule is that special

powers must be obtained to validate a sale {Caiirphdh 1869, 8 M. 227); and

these, it appears {seeTrnst Lc()klatwn, infra), will only be granted in a

case of necessity or great expediency {Colt, :\ July 1801, Mor. App. "Tutor"),

and prubably only in the cases following: (1) Where heritage is rapidly

dctcrioratbuj froui want of iunds to repair or complete it, and borrowing is

inexpedient, a case of necessity may appear, justifying the Court to

authorise a sale in whole or part {Fcrgasson, 1836, 14 S. 213 ;
Kirldand,

1818, 10 D. 1232) ; but, where expedient, the Court prefer that a loan

should be procured {Stolt, 1849, 11 D. 1495; Morrison, 1855, 18 D. 132;

Tiveedic, 1841, 3 D. 369; see also Midler, 1854, 16 D. 536). (2) To pay

debt. A sale will only be authorised to pay deltt or avoid the diligence

of creditors where borrowing is in the circumstances impossible (see

irood, 1856, 18 D. 732, and 1857, 19 D. 428; Melville, 1850, 12 D. 914).

(3) Poweis have been granted in order to fulfil an obligation to sell already

incurred by the ward's father {Grujhton, 1857, 19 D. 429), or the factor's

predecessor {Allan, 1854, 16 D. 534; see Hawldns, 1848, 10 1). 1408, and

Alexander, 1857, 19 D. 888). (4) It would appear to be advisable to crave

powers to implement a decree of a Lord Ordinary or other inferior jurlge

rendering a sale of heritage necessary, and such powers have been granted

{Scott, 1856, 18 D. 624; seeEae, 1858, 20 D. 461 ; also Chambers, 27 May
1856, unreported ; Thorns, 103, note (2) ). (5) Sale for aliment of the pupil

may be necessary where the income of the estate is insulhcient,—ami has

been authorised in the following cases : Finlayson, 1835, 13 S. 861 ; 1836,

14 S. 219; Innes, 1846, 8 D. 1211; Dunbar, 1847,9 D. 1426; Linds<ni,

1857, 19 D. 455, where the next heir opposed. Similarly, where the pupil's

income is insuOicient to aliment those whom he is bound to support,

either eo^ debito naturali or jure reprcsentationis, power to sell or borrow will

be granted {Maconochie, 1861, 23 I). 740). Power may be craved to sell

by public roup at a fixed upset pi ice, which may subsequently be lowered,

or by private bargain at the upset }irice (see Morrison, 1855, 18 D. 132).

Where power is given to expose at a price lixed, and, failing a sale, to sell

by private bargain at the upset price, the Court, though such a course is

competent, will not readily approve of a private sale even at a slightly

increa.sed price where tlun-e has been no prior public exposure {Druia-

mond's Factor, 1894, 21 l\. 932). The Trusts Act, 1867, s. 3, provides

" that all ])owers of sale conferr(;il on trustees l)y virtue of the Act may be

exercised by i)ublic roup or private bargain unless otherwise directed . . .

in the authority given by the Court." This section apparently now applies

to judicial factors, but it has been held not to ai)ply to a foreign trust

po.sse.ssing heritage in Scotland {Allan, 1896, 24 It. 238 and 718).

By the Lands Clause.s Act, 1845, s. 7, it is provided that judicial

factors and guardians of infants i)08se8sed of lands may sell, convey, and

(li8])o.se of such lands to the promoters of the undertaking; or disburden it

of debt or feu-duti<H (s. 8). P.ut before guardians sell, they must have
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the verdict of a jury, or the award of an aibiter, or a vahiation by Iwo
practical valuators

; and the price must be deposited in bank for the benefit
of tlio ward (s. 9).

Where heritage was situated in England, authority was granted to a
curator bonis to apply to the judge in Lunacy in England, in terms of the
Lunacy Act, 1890, for power to sell {Gordon, 1895, 3 S. L. T. No. 8:39).

MovcaUcs.—Although it is unusual, and probably unnecessary, cases
have occurred where, in special circumstances, authority has been "ranted
both to buy {Boyle, 1852, 1-4 D. 704) and sell moveal)res (JlamiUun, 1839,
1 D. 520; Mathieson, 1857, 19 D. 917; Accountant, 1858, 20 D. 1174 (bank
or other stock) ).

(3) Power to Borrow:—As in the case of sale, the power will only
be granted when necessary, and, as before stated, is preferred, where
possible, to a sale, unless the object is too speculative. Authority has been
granted to avoid the diligence of creditors (CamphcU's Curator, 1851, 14 I)

312; JVoocJ, 1857, 19 1). 428; Stutf, 1849, 11 D. 1495); to complete or

repair property that is deteriorating {Robertson, 1855, 17 D. 1116: Hood,
1850,12 1). 914; Crawford, 1839, 1 D. 1183); but not in order to pay
legacies {Lawson, 18G3, 1 M. 424; 1864, 2 M. 422). It was held in

Moncrciff {l^oQ>, 18 D. 1286 ; see Muconochie, 1857, 19 D. 366) that a factor

will not be authorised to convert a personal into an heritable debt in order
to effect a saving of interest; but in Grant (1889, 16 If. 3*65) a tutor-

nominate was empowered to borrow money on a bond and disposition in

security at 3i per cent., in order to pay off provisions to younger brothers

and sisters for which the pupil was personally bound, and on which the

tutor was paying 5 per cent. No such conversion of debt will be allowed
to affect the succession to the pupil's estate {Sharp, 1671, Mor. 16285

;

Moncreiff, supra; Robson, 1861, 23 D. 429; Campbell, 1869, 8 M. 227;
Thorns, 69, note (2) ). It has been doubted whether the factor can insert

a power of sale in the bond, but probably this matter would be specially

regulated by the Court on a consideration of all the circumstances {Stewart,

1849, 12 D. 73). In a case of necessity, where the pupil was next heir of

entail, a factor was authorised to insure the ward's life and borrow on the

security of the policy {M'Gruther, 1835, 13 S. 569) ; but power was refused

where the ward was only a lifereuter {Stuctrt, 1857, 29 Sc. Jur. 483).

(4) Power to Feu axd Graxt Loxr, Leases—At common law
absolute necessity is, as a rule, the only ground for obtaining such power
{Vere, 1804, Mor. 16389; Finlayson, 22 December 1810, F.C.; see Watt,

1856, 18 D. 652). Therefore, where, owing to the acts of a predecessor of

the ward, an adjudication in implement could competently be laid, the

Court will grant such power {Haivkins, 1848, 10 D. 1408 ; see also

Alexander, 1857, 19 D. 888, a very special case : Ld. Clinton, 1875, 3 R. 62
(father); Campbell, 1880, 7 R. 1032).

(5) Power to Excamb appears to be ruled by the principles

applicable to selling and feuing.

Trusts Acts, 1867-1884.—With regard to the four powers last mentioned,

recent legislation, as before pointed out, ought to be kept in mind.

"Trustee" in the Trusts Act, 1857, includes factor loco tiUoris {ISS-i Act,

s. 2), and sec. 3 of the Act makes it competent for the Court, when it is

shown to be "expedient" for the execution of the trust, and not incon-

sistent with the intention thereof, to authorise the trustees to sell, feu.
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liorrow, ami excamb. There is no decision on the question, but it is

doubtful if the Court would hold anything less than necessity an expedient

ground for authorising an alienation, or possible alienation, of the pupil's

heritage.

(6) Power to Make up Titles.—It would appear that such a power

is competent in ordinary course (Fraser, P. & C. 481, 499), though many

cases exist wliere the Court have interponed authority (see authorities in

Thorns, 217, -I'S). The question has lost its practical importance since, in

nearly every ordinary case, factors will have recourse to the short mode of

completing title provided by sec. 24 of the Titles to Land Act, 1868, as

amended "(sec. o of 32 & 33 Vict. c. UG), under which the factor craves

power, and liy recording the extract decree, completes liis title. A report

by tlie Accountant is not necessary, and power may be granted at appoint-

nient (see Jurid. Styles). In cases of complicated title it is still competent,

and may be thought advisable, to use the former cumbrous method.

(7) Power (1) to Collate and (2) to Elect.—(1) The factor will be

empowered to collate heritage where it is for the obvious benefit of his

ward (Pobertson, 1841, 3 D. 345; see 31itcJiell, 1847, 10 J). 148). (2) The

factor is only bound to elect between the pupil's rights under a will and his

legal rights, when the interests of third parties render sucli a step necessary
;

otherwise the election may be postponed till the pui)il is able to choose for

himself (C'oican, 1848, 6 Bell's App. 222, L. C. Cottenham ; see Young, 1880,

8 li. 205).

(8) Alimext of those Depexdext ox Plp/l.—Si)ecial powers are

necessary here, and will, as a rule, only be granted when the persons to be

aliuiented are in want, have a legal claim for support against the pupil, and

the pupil is able to afford the expenditure. The parties claiming aliment,

or the factor, may present the petition {Grant, 1838, 16 S. 652).

As a ])Ui)il can have no descendants, he is only bound ex debito naturali

to support his ascendants. The most frequent case is that of a widowed

mother with whom he resides (Jackson, 1830, 15 S. 313), in which case

application is made for aliment for the mother and the ])upil (Grant, lit

supra, and 1840, 2 D. 722). Where it is doubtful if there is suthcient

estate to support the ]'upil, no provision will be allowed to any other

relation (Primcrose, 1852, 15 D. 37).

As a general rule a pupil is not bound to support collateral lelatives,

—

still less strangers. ]'ut where an eldest son succeeds to his father, his

lirothers and sisters Ijeing unprovided for, he is under liability to aliment

theui (Stair, i. 5. 10; Kr.sk. i. 6. 58; Muirhead, 1849, 11 I). 1262, 12 D.

356; Ilohson, 1861, 23 D. 429). He has also been held bound, so far as

lucralus, to aliment any ascendant who wouM have had a claim against

the deceased (Ilurlianan, 21 January 1813, F, C. ; see Muirhead, supra).

Furtlier, the Haiti lity seems to attach where one succeeds to a relative even

more remote than a father (see Fraser, 1\ & C. 107, 112). In all these

cases the requisite ])0\ver will be granted to judicial factors or trustees

(Scott, 8 Mar. 1759, Mor. App. voce " I', k C." 1; Fenton, 1832, 4 Sc. Jur.

457). It has been held that the obligation applies even in the case of

succession to moveable estate (Thomson, 1678, Mor. 419 ; Scott, 1759, Mor.

440); and in either case the inheritance must be considerable (Mackintosh,

1868,7 M. 67). Whore the pupil is heir of entail he is not of necessity

bound to alinu'Ut lhos«' to whom the preceding heir of entail would be
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liable {Malcolm, 1756, Mor. 439; Jackson, 183G, 15 S. 313; Mulrhrad, 1849,
11 D. 1263, and 12 D. 356). The common-luv rules apply as to the
duration and amount of aliment (Ersk. i. 6. 58 ; Frascr, P. & C. Ill ).

(9) Pav.ue.vts out of Cap/t.-il.—These will only be allowed where
necessary in the ward's interests, e.g. to aliment (Pearson, 1678, Alor. 16296 •

Keniudij, 1860, 22 D. 567), or educate the ward, or teacli him a trade
{Duncanson, 1715, Mor. 8928

;
Lijon, 1665, Mor. 16272 ; Jfundell 186'^ '>4

D. 327 ; Hamilton, 1859, 21 D. 1379, and 1860, 22 1). 1095).

(10) Custody of PuPiL.—k\l\\o\\^\, as already stated, a factor is not
entitled, like a tutor, to the custody of the ward, he may interfere wlien;
necessary for the ward's welfare {Maclcod, 18:}3, 5 Sc. Jur 271 • Piohcrtson

28 May 1814, F. C). In Paul (1838, 16 S. 822) and Denny (1863, 1 M.'

268) he was held entitled to recover the pupil's person from the mother •

and recently, in Moncrciff {l^^l, 18 E. 1029), the factor obtained power to
detidn the pupil against the wish of the father, resident in Pai.ssia. The old
rule that a Scots pupil by going to England became liable to be made a
ward of Chancery, and to remain there until majority {Johnston, 1843, 10
CI. & Fin. 42), would probably not now be &n^ovcQd{htuart, 1860 22 D
1504, 23 D. 51, 446, 595, 902, and 1861,4 Macq. 1 ; see Scott,U L J Ch'
244).

Where the pupil resides abroad and possesses heritable estate in this
country, it is frequently neces.sary to appoint a Scots judicial factor to
manage sucii estate {Buchan, 1839, 2 D. 275 ; see Rohertson, 1865, 3 M.
1077). Wiiere it is proved to be necessary that money should be sent out
of the jurisdiction for the ward's support, special power will be granted to
the factor to do so on the petition either of himself or the foreign guardian
{Laing, 1859, 21 D. 1011); and the general rule is that the amount will be
limited to what is necessary ibr the pupil's maintenance {Murray, 1849,
11 D. 710; Allen, 1855, 18 D. 97 (application by the English guardian);
Laing, supra] see Murray, 1852, 2 Stu. 12; and Lamh, 1858, 20 D. 1323).

(11) Power to Carry ox Trade.—There appears to be no reported
case in which the Court have authorised a factor to carry on a mercantile
business for behoof of the ward, though it seems he may continue an
agricultural lease, forming part of the estate, if he procures powers and
accepts the responsibility. But the Court may afterwards indirectly
approve of the factor's conduct in having carried on a business involving
risk, and even sanction a purchase of heritage if it seemed to him the best
course in the pupil's interest (see Maclcod, 1856, 19 D. 133; Gilray, 1872,
10 M. 715, and 1876, 3 li. 619). Where there was no risk involved the
Court granted authority to a factor to accept shares of a limited company
in lieu of his ward's interest as partner in the company that was being
converted {Jamicson, 1870, 8 M. 976).

Where the ivard is heir of a partner in a going business, as the interests

of tiiird parties are concerned, the factor loco tutoris may obtain special

powers,—for example, powers involving a sale of lieritage,—on somegrounil
short of the necessity which might in other circumstances have to be
averred {Dickson, 1836, 14 S. 958; Ellis, 1836, 15 S. 262; see Jamicson,
supra, and Lindsay, 1848, 11 D. 232). The Court may also be influenced

by the fact that the other partners might have power to bring about tlie

same result in some other way.
The same principle applies where the pupil happens to be a pro indivifo
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proprietor {Fotheringham, 1857, 19 D. 964 ; see Donaldson, 1838, 16 S. 813,

where sale of heritage authorised on a ground short of necessity)-

{Vl) ExTAiLS.—The Pupils Act, 1849, s. 7, provides \Yith regard to

entails that the factor may be authorised to charge against the future

heirs, or otherwise recover, money expended in improvements under the

Montgomery (10 Geo. in. c. 51) and Eutherfurd Acts (11 & 12 Vict. c. 36),

but that the Court shall not authorise the factor to build or enlarge a

mansion-house, or to cliarge the estate and future heirs to a greater extent

than one-half the amount which the heir in possession could have cliarged

under these Acts. This power would be granted if it should turn out there

was a "strong expediency" in its favour (s. 7). Later, the Entail Act,

1875, s. 12 (2), provided that "applications, except for authority to

disentail, sell, alienate, dispone, charge with debt or incumbrances," might

be made by the legal guardian of a pu])il or minor (see Maxicell, 1877, 4 L'.

1112, where it was held that the section was intended merely to regulate

procedure). Finally, by the Entail Act, 1882, s. 11, all applications

which may competently be made by an heir of entail in possession of full

a^e, except that for authority to disentail, e.g. applications for authority to

sell', feu, lease, charge with debt, borrow for improvement expenditure,

excamb, may be made by guardians of heirs in possession under age or

suttering from incapacity (see also sec. G (3) and (4)). The section further

provides that the Court shall not grant such application unless they are

satisfied that it is for the henefit of the heir. An opinion has been

expressed, at least as regards the case of a curator lonis for an incapax, that

a petition to borrow and charge need not be preceded by a petition for

special powers to make the application under the Entail Acts {Moncreiff,

1894, 1 S. L. T. No. 531 (Ld. Low)).

(13) Effect OF THE Court's Authority.—Where a judicial factor

or curator lonis acts beyond his ordinary powers, without the special

authority of the Court, the act is open to reduction (Stair, i. 6. 18;

Ersk. i. 7. 17 (Ivory's Note); Eaton, 1826, 1 S. 677; Wallace, 8 Mar. 1817,

F. C), or, " at least, the guardian must take the whole responsibility on him-

self
" (Eraser, P. & C. 513 ; liitchic, 1834, 12 S. 775). The interposition of the

Court does not render the act safe from reduction by the pupil on proof of

lesion, or the factor irresponsible,—it only places him in bond fide. The

fact tiiat the factor sells under power of sale does not necessarily ensure

the purchaser a good title {Avid, 1856, 18 D. 487 (Ld. Pres. M'Neill) ; see also

Ciimmiiuj, 4 Pro. Supp. 459; Finlayson, 22 Dec. 1810, F. C. ; Milne, 1837,

15 S. 1104; MGrerjor, 1837. 15 S. 1092).

TV. Termination of Office.

(1) The office terminates, speaking generally, in the same way, mutatis

mutandis, as that of CURATOR (^y.r.) and TUTOR (q.v.). (2) If the factor is a

female (urmsual now), her marriage does not terminate the factory {Ritchie,

14 December 1837, 16 8. 222 (note)). (3) The service of a tutor-at-law

(Bell, 1734, Mor. 16374), or the appointment of a tutor-dative, terminates

the office, and the factory will be recalled if rcfpiired. (4) When the pupil

attains minority the factor becomes ipso facto curator bonis to the minor,

and continues to manage the estate until majority, or choice of curators by

the ward (Factors Act, 1889, s. 11). (5) Where the factor is appointed

temporarily, or while the father is bankrupt or in prison, the appointment

will fall when the necessity giving rise to it ceases to exist.
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(G) Removal.—{a) It was always open to anyone interested to procure

the removal of the factor at common law for misconduct, or for failure

to comply with the provisions of the Acts of Sederunt, by having recourse

to the noh'dc oj/iciinn of the Court, (h) This mutter is now ])rovid<'{l for hy
the Pupils Act, 1840, and tlie Factors Act, 1889 (ss. 7 and 14). The I'upils

Act provides for the dismissal of the factor (s. 5) when he retains money in

his hands, in contravention of the Act, from other than innocent causes

(Ace, 1852, 1 Stu. 441). Further, by sec. G, if ho misconducts himself ( Jl^alker,

1888, 15 11. 1102 (vouchers tampered with)), or fails in his duty, lie is liable

intei' alia to suspension or removal in the discretion of the Court, over and
above his liability to the estate for damages. By sec. 19 the Accountant may
make requisitions on the factor, and if these are disobeyed he may report

this to the Lord Ordinary or the Court, and also any misconduct or failure

in duty (s. 20), and the Lord Ordinary or the Court may deal immediately

with the matter as accords of law, e.ff. by removal (Ace, 1853, IG D. 301
;

JVilkic, 185G, 18 D. 793). Further, the Act provides (s. 21) that if the

Accountant suspects malversation and misconduct on the part of the factor,

inferring removal or ])unisliment, he may lay a case before the Lord
Advocate, who may take such proceedings by petition and complaint as he

thinks proper (see Accountant, 1851, 14 L). 292, and 1854, 17 D. 71).

The removal ought to be effected by a summary petition to the junior

Lord Ordinary, at the instance of anyone interested, where it is founded on

mere delict—e.g. failure to ibllow the Pupils Act—or carelessness (Fisher,

1865, 3 M. 889 ; Stcivart, 1852, 24 Sc. Jur. 233). But if the misconduct

is of a nature truly criminal, and the procedure is at common law, a petition

and complaint to the Inner House, with the Lord Advocate's concurrence, is

thought to be the only competent form of process (Shand, Pract. 1012

;

A. S., 11 July 1828, s. 89 ; Mackay, Pract. ii. p. 438).

All applications by the Accountant for removal, except petition and

complaint, are now addressed to the junior Lord Ordinary, and the Lord

Ordinary on the Bills in vacation.

It was at one time thought that an ordinary petition, at the instance of

persons interested, for removal of the factor or recall of appointment on the

ground of misconduct, must be presented to the Inner House (Mackay, Pr«f/.

ii. 357, 378; see Kyle, 1862, 24 D. 1083); and application was formerly

generally so made (see Wcdker, 1888, 15 E. 1102 (trust estate)), although

in practice they have been taken up by the junior Lord Ordinary. The
practice of the Court, however, mainly proceeded upon a construction of the

Pupils Act, which limited the power of the Lord Ordinary to those cases

falling specially upon the Act. But a broader construction has since been

adopted, and it was held that tlie Lord Ordinary might recall all appointments

made by him (Tweedie, 1886, 14 R. 212; Masterton, 1887, 14 E. 712).

Finally, in Soidcr (1890, 18 E. 86) it was decided, after consultation with

the First Division, that a petition for removal for misconduct was incompetent

in the Inner House, and must be presented to the junior Lord Ordinary (see

also Judicial Factors Act, 1889, ss. 6, 7, 14). It would, however, appear to

be incompetent before the Lord Ordinary on the Bills in vacation (Distribu-

tion of Business Act, 1857, s. 10).

(7) Recall oe Factory.—It is sometimes proper to recall the factory

itself, as when the ward has died, or (formerly) become minor, or where a

guardian with a preferable claim appears (Mars, 1848, 20 Sc. Jur. 308
;

Young, 1839, 1 D. 1242). But where the office has terminated by mere

lapse of time, it is usual in practice to dispense with the prayer for recall

8. E.—VOL. VII. b3
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and crave only exoneration and discharge in usual form {Edmond, 1853,

15 D. 521 ; cf. Accountant of Court, 1853, 16 D. 301). In such a case, even

prior to Twecdie and Souto' (sujjra), the petition was held competently

presented to the junior Lord Ordinary, even though a crave for recall was
made, as it is only accessory to the discharge {Kyle, 18G2, 24 D. 1083 ; cf.

Simpson, 1800, 23 D. 35 ; Kairnc, 1862, 24 D. 1086). This seems to be the

proper course even where the appointment has been made incidentally in

the Inner House.

(8) Recall of Appointment.—Where it is desired to remove the

factor on grounds falling short of the gravity which justifies a formal

removal, c.q. where there is only negligence or mere delict, it is usual to

petition the Lord Ordinary (to whom the petition is competent) for the

recall of his appointment. A crave is atlded for the appointment of a

successor, followed by a crave that the factor should lodge his accounts,

that these should be audited, and the balance fixed and paid either to or by
the factor, and that thereafter the factor and his cautioner should be dis-

charged (see Thoms, 497). Even where there exists a good ground for

asking removal, the petition is frequently limited to reeedl. Amongst the

usual grounds for recall, some of which are not due to the factor himself, are

the following : Neglect of the provisions of the Act of Sederunt, 1730 {Fisher,

18G5, 3 M. 889) ; insolvency {Forsyth, 1853, 15 D. 708 ; Fraser, 1849, 11 1).

1028); going abroad {Hell, 1834', 12 S. 531; Adie, 1835, 14 S. 185;
Robertson, 5 December 1856, unreported) ; acceptance of an appointment
incompatible with factorial duties {Esson, 5 June 1857, unreported)

;

absconding {Gould, 1849, 11 D. 1028) ; death of the cautioner {M'Ewan, 1857,

19 D. 936) ; failure to cite parties who should have been made respondents

{Leiuson, 1894, 2 S. L. T. Xo. 298 (Ld. Low)—appointment recalled and
neutral party appointed) ; or some similar ground {Tliomson, 1841, 16 F.

1307).

(9) Resignation.—It is not clear that a judical factor can resign and
procure the recall of his appointment, without at least satisfying the Court
that he has some ground. He is not in the same position here as a

gratuitous trustee, and, in any event, it is unlikely that he would be allowed

to burden the estate witli expense capriciously incurred.

Exoneration and Discharge.—The Pupils Act, s. 34, regulates the
factor's discharge, which is craved by summary petition in usual form (see

Jurid. Styloi)
; though sometimes where an extrajudicial discharge has

been given, and the fundn paid over, authority to the Accountant to

deliver \\\y tlie Ijond of caution is alone asked. A remit is always made to

the Accountant for audit (this is necessary since the Factors Act, 1889,
even wiiere the factor is not loco tutoris {Aitkcn, 1893, 21 R. 62)) ; and any
person called, or showing an interest, may appear, and, on showing cause,

open up tlie audit of all the factor's accounts. IJjion a report by the
Accountant, discharge follows. It is a (piestion whether the factor is

entitled to raise a multi]tlcj)oinding and exoneration instead of presenting
a prdition {Caviphdl, 1870, 8 M. 227, 988). According to the Notes by the
Accountant before; referred to, when the factor a])])lics for discharge at the

termination of the (Wlice, c.(j. should the wards choose curators on the
youngest attaining minority,—he must ])roduce (1) the extract decree of

curatory, and (2) a di.scharge by the miiiois \\iili consent of their curators,

acki:owledging that the estate has been accounted for. Where the pupil
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dies, a discliarge by a representative witli ;i title lunst be presented.

Where the factor is recalled or dies, he or his representatives Nvill only le
discharged after audit and accounting to the successor, or consignation
(Accountant's Notes ;

Ttircdie, 1844, 17 »Sc. Jur. 72). Tiie Accountant lias

power to procure the nppointnient of a new factor to secure an accounting

(1889 Act, s. lU). The interlocutor is final, though in altsence, unless

appealed from or opened up as in absence within the time appointed for

appealing to the House of Lords (1849 Act, s. 34) ; but the ordinary rules

of restitution to the minor within tlie fji/ntlririniii'm utile wf»uld seem to

apply.

V. Caution.

A factor loco tidoris, like other judicial factors, must lind caution before

he can extract his appointment and enter on his duties. The Ijond of

caution, duly attested, must be lodged with the Clerk of Court within one

month from the date of the appointment, when no other date is expressed,

otherwise the appointment shall fall, but the Court has a power to extend

the period if asked within the month (1849 Act, s. 2 ; A. S., 11 Dec. 1849,

s. 2 ; but see Lang, 1850, 12 D. 943 ; Harroivly, 1856, 18 D. 733 ; Camphcll,

1855, 18 D. 292). The Clerk, further, has to be satisfied of the sufficiency of

the cautioner, and may himself be lield liable as cautioner if he issue

extract before caution is found ( Wardlav\ 1859, 21 D. 940). Thereafter

the bond is transmitted to the Accountant of Court as statutory cu.stodier

(1849 Act, s. 35). In the Sheriff Court the time for finding caution is three

weeks, unless the Sheriff, on cause shown, should extend it (A. S., 14 Jan.

1881, s. 5).

There may be one or more cautionrr.'t. They must be solvent, of full

age, resident within the jurisdiction {Collin>i, 1750, Mor. 4648 ;
Davidson,

19 Jan. 1815, F. C), and sui juris. An unmarried woman may be a

cautioner (Frascr's Factor, 1892, 19 E. 500) ; and the husband of a female

factor has been accepted {Anderson, 1829, 4 F. C. 445), though the rule

is that the cautioner should not be conjunct and confident with his

principal.

The Court have power, on cause shown, to limit the amount of caution

to be found by judicial factors, tutors, and curators, and may authorise bonds

of the British Guarantee Association, or other public company incorporated

by Act of Parliament or Eoyal Charter, to be accepted (1849 Act, s. 27).

Up to a comparatively recent date the Court refused to authorise the

bond of an association with limited liability, doubting if a company

registered under the Companies Acts could be held a " public company

incorporated by Act of i'arliament" {Sim, 1863, 2 M. 205). But in

MKinnon (1884, 11 E. 676) such a registered guarantee association was

held as " incorporated," and its bond authorised, caution being limited
;
and

later, on the ground that they had a power at connnon law to fix the kind

and amount of caution to be found by a judicial factor, the Court authorised

a similar bond in a case to which the"^ 1849 Act did not apply, and restricted

the amount {M'Kinnon, 1884, 12 E. 184).

The ordinary rules as to caution apply to cautioners for judicial ofhcers

(see Cautioxaky Ot5LIGAtions), and it is only necessary to note shortly the

following points: (1) The cautioner is liable even for acts of^ the factor

done in virtue of special powers obtained from the Court {Eaton, 1826.

4 S. 695 ; 1828, 3 W. & S. 246), and it is therefore jiroper that tjie

petition for special powers should be intimated to him {Accountant, 1858,

20 D. 1174).
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(2) The Court will not accept a boud of caution limiting the liability to

a fixed sum unless it has itself so prescribed (1849 Act, s. 27); and it

appears to be doubtful if a cautioner is liable to summary diligence (Thorns,

4:U, and authorities there collected).

(3) The guarantee does not termiuale by the death of the cautioner (iinr,

1839, 1 D. 618), at least where he binds his heirs (Bell, Frin. s. 294).

There is no duty on the creditor to intimate the bond to the cautioner s

representatives {British Linen Co., 1858, 20 D. 557), but the factor must

intimate the cautioner's death or insolvency to the Accountant m writing

(1849 Act, s. 11).
,

, . . ,^

(4) The cautioner, unless bound for a specified time, has an absolute right

to withdraw {aray, 1847, 10 D. 145), but he is not entitled to inconvenience

parties by a sudden withdrawal without due notice (Bell, Com. 384; Taylor,

1818, Hume, 114).

(5) The ofhce is not terminated by the effect of the septenmal Limitation

{q.v.; Ersk. iii. 7. 23; Kerr, 1839, 1 D. 618; affd. 1842, 1 Bell's App. 280);

nor is the cautioner freed by creditor's delay in proceeding against the

factor {Morland, 1829, 8 S. 181).

The cautioner must have attestors (q.r.), and the ordinary rules apply.

\l. PUOCEDUEE AND EXPENSES.

It is impossible witliin the limits of an article of this nature to enter

fully into the subjects of (1) ivocedurc and (2) expenses.

(1) It may be enough to refer to what has already been said of procedure

under the various headings, and to state that, in general, ]3rocedure is by

summary petition addressed to the junior Lord Ordinary, or the Lord

Ordinary on the Bills in vacation (Distribution of Business Act, 18o7).

Forms of tlie various petitions will be found in the Jurid. Styles {coce

" Petition "), and also appended to Thoms on Faetors (pp. 601 et seq.).

(2) Expenses incurred in discussing the question whether the appointment

should be made, follow, in general," the ordinary rule of success (but see

Mitchell, 1891, 19 II. 324, where, there being no order in the Court of Session,

the House of Lords allowed the law agents of an incapax, who unsuccessfully

opposed the appointment of a curator bonis, their expenses in the House,

and subsequently, upon a note, the Court of Session allowed them their

expenses out of the estate). In the case of competition for the office, the

criterion for awarding expenses out of the estate seems to be whether the

estate has been benefited thereby (see, on the one hand, Cochran, 1849, 12 D.

147 ; nrown, 1852, 14 D. 856 ; and Hill, 1854, 16 D. 425 ; and on the other,

Cleugh, 1837, 9 Sc. Jur. 291).

A factor, l)efore paying a creditor, is entitled to retain out of the estate

all expenses of litigation and other business properly and reasonably incurred,

even though they exhaust the estate {Drummond, 1881, 8 B. 449). Where

the factor obtains decree for expenses, he must recover from the opposite

party {Faul, 1841, 3 D. 1145 ;
Rennie, 1849, 11 D. 457).

In regard to the oji/iosltig litigant, tlie lulc seems to be, though it has

been (juestioned, tliat a factor is peisonally lialjle for expenses with, it may

be, a right of relief {Faterson's Factor, 1897, 24 B. 499) ; but where a factor

defended unsuccessfully and decree went against him as "judicial factor," it

was held by a majority of seven judges that no personal liability attached

{Craig, 1896, 24 B. 6).

The expenses of a recall of Wxa factory are, in the general case, to be borne

])y the estate (but see Wood, 1862, 24 D. 563, and cf. Gordon, 1832, 11 S.

235); but in n'gard to the recall of the appointment, where that is due to
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tlic misconduct of the factor, the Coint has power (Pupils Act, 1849, s. G),
to mulct the factor in expenses.

[Fraser on Parent and Child, pp. 455 ct scq.; Tlioms on Judicial Faclors
p. 170; BQ\\,Prin. s. 2114; Ersk. i. 7. 10; Stair, iv. 50. 28; Bell, Did., voce
" Judicial Factor "

; Mackay, Pmrf. ii. 370.]
See Pupil ; Tutoh ; Petition.

IT. CURATOPt BONIS TO A MINOR.

An officer appointed by the Court, in place of a common-law curator (see
Cur.\tor), to manage the property of a minor above ])upilarity. As the
curator bonis comes under the provisions of the Pupils Protection Act, 1849,
and Judicial Factors Act, 1889, and is under the supervision of the Ac-
countant of Court, his position, and powers and duties generally, are mucli
the same as those of a factor loco iatoris. It is here necessary to refer only
to the leading points of difference.

I. ApPOINT-MEXT.

(1) When Appoixted.—Up to a comparatively recent date, as the
curator practically superseded the minor in the management of his affairs,

the Court was averse to appoint a curator bonis, vmless in exceptional cir-

cumstances. But on account of the importance of having a paid officer, the
difficulty frequently encountered in procuring common-law curators, and the
facility with which the appointment is made compared with the cumbrous
procedure of choosing curators, the later tendency has been to relax the
earlier rules. Finally, the provision of the Judicial Factors Act, 1889,
s. 11, that a factor loco tutoris to a pupil becomes ipso facto curator honis on
the ward's attainment of minority, will, it is thought, greatly facilitate the
appointment in the ordinary case, and to some extent obviate the old rule,

that a case of necessity has to be made out {Maijnc, 1853, 15 D. 554 ; Barron,
1854, 17 D. 61). Safeguarded as the minor is, a strong expediency becomes
more and more the rule in practice.

The rule that the minor must consent, that he must either be a petitioner

or a non-objecting respondent, and that the Court will not in the ordinary

case appoint if he objects (see Macdonald, 189G, 4 S. L. T. No. 4), in great

measure avoids the risk of injustice and hardship.

The Court, however, have fre(|uently refused to interfere unnecessarily by
appointing a curator honis where the minor could choose curators for himself

{Bannatync, 1827, 5 S. (N. E.) 638 ; Whiteside, 1834, 12 S. 355 ; Mattlicic, 1851,

14 D. 312 ; Macarthur, 1854, 17 D. 61 ; Bcwron, 1854, 17 D. 61 ; Eaton, 1853,

2 Stu. 192). An exception to this rule always existed where a petition craved

the appointment of a factor loco tutoris, and a curator honis to members of

the same family (Watson, 1827, 2 F. C. 189; Irvine, 1850, 12 D. 912;
Sutherland, 1851, 13 D. 951 ; Carter, 1857, 19 D. 286 ; also Jlay, 1749, Mor.

8973; M'Whirter, 1852, 14 D. 761 ; Simpson, 1860, 23 1). 35 (cases of pro

indiviso rights); see also MocUer, 1867 and 1868, referred to in Thom.s, 259,

note (1)).

The Court have appointed curators honis where the minor is unable (o

cite his next of kin in the process o{ choosiwj curators {q.v.), c'\ih(.'V hdcixw^i^

there are none {liuhrrts, 1839, 14 F. C. 1059), or because those on one or

both sides are abroad (i^/r^?/;if;,1853,15 D.554;.l/'Zt/^o^l847,10 D. 148; Wuod,

1849, 11 D. 1494; Carter, 1857, 19 D. 286 (Second Div.); but see Barron,

1854, 17 D. 61, where the First Division refused to appoint on this ground).

Similarly, where no one will act as curator, a curator honis will be appointed
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(Mefcalf, G July 1880, unreported); and it is thought the same course

would now be followed on the failure of a quorum of curators, or a sine

quo non.

AVhere the minors were illegitimate the Court, on application, appointed

officers styled curators, not curators lonis {Young , 19 Feb. 1818, F. C. ; Ogilvy,

1849, 11 D. 1029 : M'XciU, 1849, 11 D. 1029).

When the father is hankrvpt, or insolvent, or in prison, or where there is

a conflict of interest and the father's iniluence is feared {MNal, 1871, 10 M.

248), the Court will appoint a curator honis to protect the minor's estate

{Bohertson, 18G5, 3 M. 1077 ; Harvey, 1860, 22 D. 1198).

A,i:,'ain, where there was risk that the minor's freedom in choosing curators

should be interfered with, the Court, in an early case, appointed a curator

honis instead of sequestrating the minor's person (Bourr, 1750, Mor. 8910).

Where the minor is resident abroad, it is thought the Court would appoint

a curator bonis to attend to his interests in this country, though a factor loco

abscntis vfonld perhaps be the more appropriate ap])ointment (see Hag, 1861,

23 D. 1291 ; Burns, 1851, 14 D. 311 : but see Johnstone, 1843, 10 CI. & Fin.

42, and 1856, 18 D. 343; Stuart, 1861, 4 Macq. 1).

Sheriff Court.—Curators bonis to minors may be appointed in the Sheriff

Court on small estates {Penny, 1894, 22 1\. 5; Judicial Factors Act, 1880);

and the rules formerly stated (see anfca.) in regard to factors loco tutoris

appointed by the Sheriff apply.

In a recent case {Jccck, 1886, 14 R 263), where minor children accepted

a tender in an action of damages on account of their father's death, it was

held unnecessary to appoint a curator to concur in the discharge, as the

sums were to l)e deemed alimentary payments, and not capital sums for

investment.

(2) Parties.— (a) The minor alone {Towton, 1847, 10 D. 225; WeMer,
1849, 12 D. 911), or along with relatives {Johnstone, 1839, 14 F. C. 1058), is the

proper petitioner; or he may be made a consenter {Wliifcside, 1834, 12 S.

355). Where the minor is alleged to be uiululy infhicnced to his prejudice,

a relative may petition alone, calling the minor as respondent {Bower, 1750,

Mor. 8910). {h) The next of kin, or near relatives, who are not petitioners,

should be made respondents, and, in any case, they may compear in the

process (see Factor loco tutoris).

(3) VV//0 MAY BE Appointed.—The rules applicable to the appoint-

ment of factors loco fnforis {q.r.) apply generally here. As a rule, only one

person is appointed, but in special ciicunistances the Court have appointed

two or more {M'Neill, 1849, 11 I). 1029 (adverse interest); Youwj, 19 Feb.

1818, F. C. ; Ogilvy, 1849, II I). 1029 (ward illegitimate, officers called

curators)).

I 1. l'()\Vi;i;S AND IJUTIES.

( 1) The powers and duties of a curator bonis to a minor arc subslantiiilly

the same as those of a factor loco Inloris, and it may thereibre be enough to

refer to wliat has already been said in r(\gard to thai onice, many of the

authorities thei'e (pioted dealing with curator bonis, lie comes under the

I'ujiils Trotection Act, and tlie supervisifin of tlie Accountant of Court; nnd

by the Trusts Act, 1884, he is made a truste(! in the constriicii(tii of the

Trusts Acts, 1861 to 1884 Csee also Trusts Act, IS87). It would aj.pcar

also that he is entitled to make up titles under the 'I'itles to F-and Act, 1<S()8,

s. 24, as amended by the Act (»f 18(i9. An e.\eculor-(/((/u;6' who has managed
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the deceased's farm for belioof of his children, and wlio is su])ser|uently
ap})ointed curator bonis to them, must, in accountint,', keep his cunitorial
funds separate, and cannot deduct in his accounts losses sullered by him
as executor {Mathcsons Curator, 1889, IG K. 701).

(2) Special Powers.—It was doubted for a time if curators bonis to minors
could receive the sanction of the Court for extraordinary acts of management,
but, though authorities are few, it appears now to be the practice of the
Court to grant special powers on proper cause shown, as in the case of factors

loco tutoris. If the minor, however, opposes the granting of such powers, it

is doubtful if they will be conferred, unless in very special circumstances.

They will, in all probability, be refused where the minor proposes to choose
curators for himself, and asks the recall of the curator bonis.

The following recent cases may be noted :—A curator bonis may charge
the debtor in a bond granted to the ward, " his executors and assignees

whomsoever," to make payment to the curator, though the charge bears to

be at the instance of the ward {Yule, 1891, 19 li. 167). The effect of a

curator's appointment, therefore, is to put him at once in the ward's place.

No special power is required to discharge an heritable bond
(
Wills, 1879,

G R 109G).

In Scmple (1888, 15 II. 810) it was held that a curator bonis to a minor
is not entitled, without special powers, to rebuild a mansion-house on the

ward's estate.

An interim act and decree appointing a curator bonis in room of one

deceased, and authorising him to complete title to certain stock of the

Eoyal Bank of Scotland standing in name of his predecessor, is sufficient

title to the bank to register him as proprietor {Royal Bank of Scotland,

1887, 15 E. 9).

III. Termination of Office.

Removal, Recall of Factory or Appointment, etc.—These

matters are ruled by the same considerations as apply to factors loco

tutoris (see Termination of Office, antca). If, however, the curator insists

on acting in opposition to the ward's wishes, and the latter seeks on

that ground to recall the curatory, it is thought his petition would only

be granted on condition of his choosing curators for himself, or procur-

ing another curator bonis, so as to provide for the former curator's proper

discharge (see Thoms, 275).

[Fraser on Parent and Child, pp. 455 ct scq.; Thoms on Judicial Factors,

p. 243 ; Mackay, Pract. ii. 372 ; Ersk. ii. 12. 58.]

See Minor ; Curator ; Petition.

III. CURATOE BONIS TO AN INCAPAX.

An officer appointed by the Court (Court of Session ; or Sheriff Court

(Judicial Factors Act, 1880)) to manage the affairs of persons who from

mental or physical infirmity are incapable of management. The Crown
originally was wont to exercise its right, as jjft/cr ^a^riVc, of naming pro-

tectors to subjects furious or imbecile. By the Act of 1585, c. 18, the

nearest agnate of such persons was entitled to have them cognosced insnne,

and to be served as tutor (Fraser, P. & C. 524, 537). (See Tctok : Biukve
;

Insanity.)

Recently by the Court of Session Act, 18G8, s. 101, a simpler procedure for

cognition of insane persons was introduced. Ikit the restrictions of these

Statutes, both as regards procedure and the definition of insanity, prevented
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mauy persons, who were truly incapable of managing their affairs, from lieing

put under guardianship. This consideration, and the unavoidable delays

which occurred, added to the facts that the nearest agnate was often not

available, and that a tutor was not entitled to remuneration, led to apydi-

cations to the Court for appointments of curators bonis ad interim. The

satisfactory manner in which such appointments worked led to then- very

"eneral adoption, not only ad interim, but for an indefinite period {Bri/cc,

1828, 6 S. 425 ; affd. 1828, 3 W. & S. 323) ; and these ofhcers are now

under the regulations of the Pupils Protection Act, and the supervision of

the Accountant of Court.

I. Appointment.

(1) Whem A.XD TO WHOM Appointed.—Such curators are appointed

to persons domiciled (J/wrroy, 1849, 11 D. 710), or resident (i>W-,_ 1851,

14 D. 10), or possessing property, heritable or moveable {lawyer, XKl'o, 3 P.

271), in this country, («) on the failure of the legal guardian, and (?>) when

the ward is incapable of managing his own affairs.

(a) The father, if the child is cognosced, is his tutor without service,

even after majority (Fraser, P. & C. 525, 534). On the father's death or

failure, the office becomes open to the nearest agnate on cognition and

service as tutor (see Cognition Act, 1585, c. 18 ;
Court of Session Act,

1868, s. 101). On the failure of the father, and the tutor, there is room for

the appointment of a curator lonis. A tutor-at-law may renounce his

office with the approval of the Court on cause shown, e.g. ill-health {Mun-

noch, 1837, 15 S. 12G7), or embarrassed affairs (Mackenzie, 1854, 16 I). 89) ;

and the Pupils Act, 1849, s. 31, authorises the Court, on cause shown, to

remove, or accept the resignation of, any tutor datire or curator to an insane

person or idiot. Even if a curator bonis is appointed, the service of a tutor-

at-law will supersede him {Younr/, 1839, 1 D. 1242 ;
Macl-cnzie, 1854, 16 D.

897) ; and where the nearest male agnate is suing a brieve of cognition, he

may meanwhile be appointed curator bonis, if in the best interests of the

ward {Simjjson, 1891, 18 E. 1207).

The husband is ipso jure curator and administrator to his wife, if incap-

able, in preference to the nearest agnate or any judicial appointee
;
but in

some cases it has been thought advisable to have her cognosced (Jardine,

1825, 4 S. 159; Fraser, P. & C. 534). Since the Married Women's

I'roperty (Scotland) Act, 1881, though there has been no decision, it would

appear to be necessary to appoint a curator bonis where the wife is incapaT,

as by that Statute the husl)and'sy<<6' rnariti, and to a great extent his right

of administration, are excluded from her estate, capital and income respec-

tively (s. 1 (1) and (2)). (See Mai;i;ii:i) Women's Property Acts.)

(6) The conditions justifying the appointment may be either mental or

])hysical ;
and in either case the (inestion is: Do they render the party

incapabl(! of managing his allairs ?

(a) .)A'///^//.—Something short of what was necessary for cognition

under the old law will justify the ap])ointnicnt. It is not necessary

that the party be absolutely insane, if mentally unlit to manage his

affairs (Sprirs, 1851, 14 D. 11; A/Ian. 1S52, 14 D. 10U9 ;
see Jrvhi!/,

1868, 7 M. 86). A mere delu.'^ioii or hallucination, however, is not enough,

if it docs not endanger the i)arty's ]M.ip.itv (/•(Ar.s7//A, 1862, 24 D. 1435

;

Jfrnderson, 1851, 14 1 ). I I : cf. J. J!., 1.S91, 18 P. 90, and II. L. 40), even

though llierc is a risk of it inlliiencing him against his relatives in the

matter of his settlement (Fors_i/f/i, supra). I'.ualysis and gr(>at bodily weak-

ness were held insullicient in the case of Mackie (1866, 5 M. 60) ;
and in a
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recent case (Bowie, 1894, 21 11. 10."i2), wlievc it was alle^'cd that a niotlicr,

owing to great age and impaired liealLli, was facile and unaMe to resist tlic

importunities of her youngest son, hut not that she was unable to manage
her affairs apart fnmi his undue inlluence, the averments were held irrele-

vant to support an application for a judicial factor.

(|3) Phjisical.—]\Iental incapacity, though the most i're<pient, is, however,

not the only ground on which appointments are made; but it would rather

appear that the Court are averse to appoint on any other {Kirlqmtriclc,

1853, 15 D. 735 ; Maclie, 1860, 5 M. CO). Appointments were made in the

following cases: Andcrson,Al4:^, Mor. 7439 (paialytic affection); cf. Marlir,

supra; Forsfer, 1848, 11 D. 1031 (apoplexy); Ulackic, 1827, 5 S. 249 (N. 11.)

(congenitally deaf and dumb); Marh; 1845, 7 D. 882 (blind and deaf);

cf. Kirhpatrich, supra.

Where a party becomes insane during the course of an action, a curator

honis, and not a curator ad litem, should be appointed {Anderson, 1871,

8 S. L. R 325).

The Court will not appoint, even if there is no opposition, without

(1) personal service of the petition on the alleged incapax (Gordon, 1832,

11 8. 235; Maccjregor, 1848, 11 D. 285); and (2) p7'/n(t/«c/c evidence of

incapacity (Loci-hart, 1857, 19 D. 1075 ; Mackic, 18G6, 5 M. GO), by the

production of certificates, printed at the end of the principal ])etition

(TVrif/Jit, 1849, 12 I). 912), by two medical men (Rohcrtson, 1853, 16 D.

317),'on soul and conscience (Camphcll, 1830, 8 S. 307), to the effect that the

party is incapable of managing his atitairs, and stating specifically the

cause (Laidlaw, 1846, 8 D. 426), and its duration (Matthew, 1851, 14 I).

312). One certificate at least, by a medical man unconnected with the

asylum where the incapax is detained, should be produced (Knoo:, 1894,

2 S. L. T. No. 400 (Ld. Low)). The date and place of interviewing the

party ought also to appear (Lord Advocate, 1860, 22 D. 555).

Frequently the appointment is opposed by the alleged incapax, who
denies the incapacity and lodges certificates by independent medical men
(A. B., 1891, 18 R 90, and 10 R (H. L.) 40 : see Alston, 1895, 23 R 16;

Macfarlanc, 1847, 10 D. 38 ; Gray, 1853, 2 Stu. 292). In these circum-

stances the Court either remit to the Lord Ordinary (Bevcridr/c, 1776,

5 Bro. Supp. 442), or more usually to the Sheriff of the domicile, to in(|uire

into the party's state, and examine him and other witnesses (Mea^farlanc

and Gray, supra),—or to medical men to examine the alleged incapax and

report (%»-s, 1851, 14 D. 11 ; Forsi/th, 1862, 24 D. 1435).
_
The alleged

incapax is not entitled to demand a cognition and formal medical inquiry;

the Court may adopt what course it considers best to obtain the necessary

information, and may proceed to appoint on reports of medical men
obtained by the parties (A. B., 1891, 18 R 90, and H. L. 40). Where the

incajjax lodges answers denying that he is insane, and averring that he is

not subject "to the Scottish Courts, l)ut produces no medical certificates,

inquiry should be allowed as to his domicile and mental state (Alston,

1895, 23 R 16).

(2) Parties.—(a) Bctitioners.—The petition for appointment of a

curator may be presented by (a) the incapcuc himself (><wan, 18;i3, 2 Stu.

184; Orr, 1 Dec. 1866, unrep.: Marl; 1845, 7 D. 882); (,.5) relaf ices {Allan,

1852, 14 D. 1009 (next of kin): Loelhart, 1857, 19 D. 1075 (next lieir of

entail): Foster, 1859, 22 D. 15 (wife): cf. Anderson, 1748, Mor. 7439;

Gatherer, 1852, 14 D. 1046 (half-brotheis) : Spcnce, 1834, 13. S. 199 (step-

father); JJViV/Ai, 1849, 12 D. 911 (sister-in-law): jr^or/, 1849, 11_ D. 1494

(a minor))
; (7) any p)arties interested, ioWnv^ relatives (Bo^'<, 1 80], 13 D.
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950 (heiitois of parish): ^fmon, 1852, U U T*".! (law ageut) :
Did: Lauder,

1851, 14 L). U (debtors or creditors); Goivans, 18-40, 11 D. 1028 (trustees);

Scoit' 18oo, 17 D. 3G2; Ballingall, 1853, 15 D. 711 (a former factor, or liis

executors))
;
{h) the Accountant of Court, where a factor has died or ceased

to act (Judicial Factors Act, 1889, s. 10) : and (i) the Lord Advocate, where

a report has been made to him under the Lunacy Act (20 & 21 Vict. c. 71,

s. 81).

{h) Hespondents.—\\\ parties interested, including the alleged mcajMX,

ought to be called, and they may, in any case, compear (see Factor loco

tutoris).

(c) The Parly Appointed Curat(rr.— The same considerations apply

liere as in the choice of a Factor loco tutoris (q.v.). Where adverse interest

is apparent, or likelv, the Court will not accept the petitioner's nominee

(Armit, 1844, 6 L>. i088 ; Wallcer, 1849, 12 L>. 912), and may remit to the

Slieriff of the county to incjuire {Thomson, 1840, 8 D. 107."'). If the person

entitled to be tutor-at-law is appointed, it appears that, if required, he must

act gratuitously, though the condition cannot be imposed subse(iuently

(liohertson, 1830, 8 S. 435, referred to in Accountant, 1864, 4 M. 772).

One curator is usually appointed (TTfr/.-, 1836, 14 S. 814); but where a

party had in writing asked two friends to manage his alfairs, if he Ijecanie

iiicaj.able, tlie Court appointed them along with a third party {Howden,

1833, 11 S. 561 ; KirJc, supra (trustees)).

II. Tow^ERS.

A curator hunis to an incapax is included under the term "judicial

factor" in the PUPILS Photection Act {q.v.), and in the construction

of the Trusts Acts he is included under the term "truster." His duties

and powers, ordinary and si)ecial, are, speaking goiierally, similar to

those of a factor loco tutoris {Macouochie, 1857, 19 \). .300), necessity being

the guiding principle in regard to special powers. The effect of his ap-

].ointment Is to put the curator in the ward's place, and to supersede the

latter in dealing with the estate. Accordingly, after the curator is ap-

])oiut<;d, the incapax is not entitled to grant a cheijuc in payment of his law

agent's exi<enses in oppo.sing the X)etition on his behalf, even tliougli a

reclaiming note has been taken against the interlocutor appointing

{Mitchell, 1891, 19 K. 324). Again, though a charge on a bond in favour

of himself, and executors and assignees, bears to be at the instance of the

w;ird, tlie curator may demand that the del)tor should make payment to

him {Yuk, 1891, 19 I'l. 167). Lut, on the other hand, a curator lonis to a

widow has no title under A. S., 13 Feb. 1730, to be appointed executor-

diiiirc on the estate of his ward's husband, other persons with a title being

willing to confirm {Martin, 1892, 19 K. 474).

Special rowEiis.

(1) Ai.iMi-.sr AXD Custody OF Ward.—{(i) Special powers arc not in

the ordinary case neces.sary in order to (mtitle the factor to :i})ply the

wanl's income to his maintenance: but the (jourt will authorise him to pay

a fixed sum as aliment I'oi' \\w- ward, and, an ad<htion, for his wife and

family {llamillun, 1842,4 D. 027; see also Myers, 1845, 7 D. 880). As

before stated tlu! Lord Ailvocate may als<. biinj the matter liefore the

Court (20 k 21 Vict, c 71, s. 82). Tin; Court, if re<|uired, will grant

prtwcr to .sink tlie whole (.1 part of the ward's funds in ])ur(hasing an

annuity from a Scottish office (7'o?/'c/-.s, 1848, 10 1). 720; Lindsay, 1857,

19 D. 455; sec Finlayson, 1836, 14 S. 219, wheic the relatives lu-ovided a



JUDICIAL FACTOE 203

secured animity (rnpils Act, p. 7)). Antliority will l)c <frfiiito(l to the cunitMr,

where necessary, and where the funds are insulhcient, to act ahjiig willi,

or through, tlie parochial board in alimenting the ward {Inncs, 184G, 8 D.

1211; Uunhar, 1848, 10 I). 8GG).

Where the ward has also a foreign guardian, autliority will he granted

to the curator to send the income abroad, but so far only as is necessary for

the ward's maintenance {Murray, 1819, 11 D. 710 : Laiwj, 180'), 21 D. 101

;

Allan, 1855, 18 D. 97).

{h) The factor has no right to the custodif of the ward, but, where neces-

sary in the latter's interest, the Court will autliorise the curator to interfere

in regard to the custody and residence, as in the case of a pupil {Gardiner,

1869, 7 M. 1130).

(2) Aliment OF Dependents.—Power will be granted, where neces-

sary, to the curator lonh to supply aliment to those whom the ward Js

legally bound to support, e.g. wife and fanuly {Hamilton, 1842, 4 1). 027),

descendants, ascendants (see Factor loco tutoris). lUit an application by

the curator for authority to pay, out of the ward's surplus income, aliment

to the destitute only Ijrother and heir of the ward, was refused because the

discretion of the curator was not to be interfered with {Dnnhar, 1876, 3 K.

554). The amount, and duration, of the aliment will be determined by the

ordinary rules applicable to the subject (see Aliment), unless, before his

incapacity, the ward had expressly, or by implication, evinced an intention

of exercising his mere legal obligation.

Similarly, where there is evidence of the ward's intention as to the edu-

cation and start in life of his children, the curator will be empowered, so far

as is just and practicable, to carry out such intention, even to the extent of

encroaching on capital, or borrowing on the security of the estate {IIuP'c,

1859, 21 D. 480; Maconochle, 1861,^23 D. 740; Graham, 1865, 3 M. 69o).

Again, power will be given, if the circumstances justify it, to continue an

allowance given by the ward, and which there is reason to believe it was

intended to continue {Blackwood, 1890, 17 E. 1093 ; see report Ijy Accountant

in Btmhar, 1876, 3 R 554; A. B., 1894, 3 S. L. T. No. 304 (Ld. Low));

but the Court are averse to increase either an annuity or allowance paid

before incapacity {Bowers, 1892, 19 R. 941).

Where the funds were amply suthcient, and the ward's recovery hopeless,

power was granted to a curator &oy;/.s to pay a sum to the ward's daughter

for marriage outfit, and to continue after marriage an allowance she had

been receiving {Blackwood, 1890, 17 E. 1093 ; cf. Pearson, 1865, 3 M. 861).

(3) To Carry out Ward's Intention.—li clearly evinced, the

Court may grant authority to the curator to carry out the ward's intention

—e.g. to sell his heritable estate—if for the benefit of himself or his estate,

though no necessity exists (see Allan, 1854, 16 D. 534, and Alexander,

1857, 19 D. 888). On the same ground, authority may be given to fulfil the

ward's clearly expressed intention to aliment, or to assist in alimenting

relations {JJiujuld, 18 Mar. 1865, unrep. ; cf. Banlar, 1876, 3 E. 554, and

7yo«'cr.s, 1892,' 19 E. 941), and, it is thought, even strangers, if the ward's

means are sutticient for himself, and his nearest of kin are cited. Ihit

]»ower will not be grant(Hl to increase an annuity paid by the ward though

the needs of the annuitant liave increased {JJoirers, supra). Where the

inccqmx was a parish minister, the curator was grantetl authority to pay an

allowance to an assistant, the amount being in the curator's discretion

{Hamilton, 1838,1 D. 110).
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(4) ^cr/avs.—Where the ward raises action and subsequently be-

comes insane, the proper course is to sist procedure until a curator hams is

appointed (see Curator ad litem). The curator, as in the case of a factor

loco tntoris, may sue or be sued {Curator ad litem ;
Mackay, Prad. i. 34G).

The Companies Act, 1862, s. 45, makes special provision for a curator

voting in place of his ward.

III. Teumixation of Office.

Recall of Appointmext or Factory—Removal—Discharge.—
The principles regulating the recall, removal, and discharge of a cuator lonh to

an incapax are, in the main, identical with those applicable to a factor loco

tutoris (q.v.). (1) The recall of a j)a''ticular appointment may proceed on

any of the grounds before mentioned (Factor loco tutoris), and does not

involve recall of the office {Forstcr, 1859, 22 D. 15). The petition may be

presented at the instance of anyone who is entitled to petition for the

appointment, except, of course, the incapax himself (see Mackenzie, 1845,

7 D. 283).

(2) The factory itself will be recalled when the incapax can show («) that

he has recovered {Davie, 1849, 11 D. 1495; Zockhart, 1862, 24 D. 1080);

or (h) was never incapable {Gordon, 1832, 10 S. 742, and 11 S. 235
;
Forsyth,

1802, 24 I). 1430 : Lauson, 1863, 2 M. 355); {c) or dies; {d) or when the

nearest agnate serves as tutor-at-law {Young, 1839, 1 D. 1242) ;
{e) or wdien

the curator is superseded by a foreign guardian {Sannjer, 1875, 3 E. 271);

(/) or where the original appointment was incompetent or irregular (see

Gordon, supra; Fowlcls, 1830, 15 S. 244; Lang, 1847, 10 D. 148). Medical

certificates are usually held sufficient proof of the ward's recovery. They

must state the place of examination {A. £., 1861, 33 Jur. 686), which must

be other than tlie asylum where the incapax has been confined {Simpson,

1860, 22 D. 350).

(3) The ;)?-ocrf7?/re in obtaining the judicial discharge of the curator is

fully detailed in the Notes for the Guidance of Judicial Factors already

referred to (Factor loco tutoris ; see Parliament House Book).

[Fraser on Farent and Child, pp. 523 et seq. ; Thoms on Judicial Factors,

pp. 276 ct seq. ; Bell, Diet, xoce "Insanity"; liell, Frin. ss. 2103 and 2121
;

Mackay, Fract. ii. 373.]

See Insanity ; Biueve ; Petition.

IV. FACTOR LOCO ABSENTIS.

An officer appointed Ijy the Court of Session (usually on summary

petition) to manage the estate of a persfju absent from Scotland. (The

term "judicial factor" in the Judicial Factors (Scotland) Act, 1880 (Sherilf

Court),'d')(,"s not inclu.h^ factor loru ahsentis.) It is, in the ordinary case,

necessary that the absentee should have estate, or a probable claim to estate,

in Scotland (I/V/.so//, 1864, 2 ]\r. 1333; see Aikman, 1863, 1 M. 1140;

Kcnnnlg, ],S5I, 13 I). 705). When the api)<)intment is for the absentee's

benefit, unless there is a manifest interest clearly separable^ froin his other

yvi,Y(\x[\{narsl()U\ 1857, 20 1). 23)0), a factor loco aUcnlix is usually iiiti'usted

with the management of the entire estate (see Knight, 18.")3., 11 S. 3.(16).

I. Al roINT.MENT.

(1) CiRCUMSTAXCEs JusTii-\ixc, ArroiXTMRM.—KiD it i^ essinitial

that the absentee be alive in fact, or from ])resumption of law {Kennedy,

supra] White, 1829,7 S. 555).
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(h) (a) The absentee must be ignorant of his rights; or (^) of their
unprotected condition,—the usual case where a sueces.sion o])ens after Ion"
absence from Scotland

(a) Ljnorancc is presinned fioni Ijiciliirnil y, iind the iiDiiossibilil v (^f

communicating with the absentee from his address being imknown. The
absence, liowever, need not have l)een of long duration, if an a])])ointmcnt

is in the circumstances necessary; and, altliough the address he known,
impossibility of tinieous communication will justify the appoint ment of

a factor (//c^^f, ISHO, 12 D. 913; Patrick, 1848, 20 Sc. Jur. 5GG). It is

thought that in the latter case the factor's powers would be linn ted
{Liimsdainc, 15 May 1827, 2 F. C. 4:72). Since the Presumption of Lil'e

Limitation (Scotland) Acts {q.v.), cases where the absentee had not been
heard of for twenty and nineteen years, such as White (1829, 7 S. 555) and
Kenned// (1851, 13 D. 705), are unlikely.

()3) A man may, of course, from mere perversity, desire that liis property
should remain neglected, but it is thought that the presumption is against

such an intention ; and wherever it appears that the want of management
is not intentional on the part of the owner, the Court will interfere (Bri/ce

1828, 3 W. & S. 323; Lumsdaine, 1827, 2 R C. 472; Hay, 1837, 15 S. 850;
Allan, 1855, 18 D. 97 ; Lamh, 1857, 19 D. 699).

(c) "Where necessity is shown for protecting the interests of third

parties, e.g. creditors or heirs of entail, the Court will interfere on applica-

tion {Paterson, 1851, 13 D. 951). The interest from mere relationship is

not enough 7?«"r se—it must be such as could be made effectual against the
absentee. Where the absentee has left commissioners in this country, the
Court will not, as a rule, interfere, unless there is serious mismanagement,
or a prospect of it, presumably unanticipated by him {Plunqy, 1831, 9 S.

584; Br yce, supra; see Pft/riVA-, 1848, 20 Sc. Jur. 5G6, and >%W, 1874, 11
S.L.R. 161).

Questions have arisen whether there should be an appointment of factor

loco dbsentis to the absent heir, or of factor on the estate of the deceased
ancestor. This appears only of moment where there is a competition as to

who is heir (Carmichacl, 1700, Mor. 7454; see Paton, 1785, Mor. 4071),
in which case the factor is appointed on the intestate estate (see Steel,

1874, 11 S. L. E. 161). Sometimes the factor is appointed in both capacities

{Barstow, 1857, 20 D. 230; Hope, 1850, 12 D. 913).

Similarly, it may be necessary to determine between the appointment of

a factor loco ahsentis, and a factor loco tutoris or other guardian to the heir

either of the absentee or of the common ancestor {White, 1829, 7 S. 555).

Again, it is often a question of difficulty in the circumstances whether a

factor loco tutoris or curator bonis, or factor loco ahsentis, should be appointed
to the absentee minor heir who is known to be alive (see Factor loco

tutoris). The advisable course, apparently, would be to crave an appointment
in the double capacity.

(2) Parties.—{a) The parties entitled to petition are much the same
as in the case of the other judicial factors before referred to. Pclatircs

{Kennedy, 1851, 13 D. 705 (sister); Watson, 1864, 2 M. 1333 (wife));

creditors {Forhes, 1836, 14 S. 1093; Paterson, 1851, 13 D. 951; Hope, 1850,
12 D. 913 (absentee heir of debtor)), who have also the alternative of

obtaining a factor on tlie estate of the deceased debtor ; and joint owners

{Youn(j,1l Feb. 1876, unreported; cf. Knight, 1833, 11 S. 'Sc>ij), are the

most frequent petitioners.

(h) Rcsjwndents ought to be all parties interested, who, tliougli not called,

may compear.
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(f) iriio Appointed.—The rules in regard to the party appointed factor

on a trust estate (q-v.) are a^jplicaUe here (see White, 1829, 7 S. 555).

II. Powers a^:d Duties.

These are in great degree similar to the powers of factors on trust estates

(ri.v.). It must also be kept in view that the Pupils I'rotection Act, 1849,

iiitplies to factor loco ahsentis (see Factor loco tutoris, antca); and under

the Trusts Act, 1884, s. 2, the word " trustee " includes factor loco ahsentis

in the construction of the Trust Acts (see also tlie Judicial Factors Act,

1889, s. 19, applying the Trust Act, 1887, to judicial factors. Tlie Sheriff

Court Act of 1880 does not apply).

With rec'ard to obtaining special poivers, the factor loco ahsentis stands in

a peculiar position, since the absentee who is sid juris may at any moment

take up the conduct of his aff\iirs. This circumstance, it is thought, pre-

vents the Court interfering to grant special powers, except on the strongest

exiJcdiency. "While a factor loco tutoris may, for example, competently

raise all necessary actions, it would appear that, except in the most

ordinary cases, such as actions for rent, removings, etc., decrees in the case

oi a. iactov loco ahsentis would not bind the absentee (Lumsdaivc, 1827, 2

F. C. 472 ; see Watson, 1864, 2 M. 13:53), at least where the latter's address

was known. The whole i|uestion, however, is very much a matter of cir-

cumstances, and uruency and necessity would go far to justify the factor's

acts {Faton, 1785, Mor. 4071 ;
Kennedy, 1851, 13 D. 705).

Ill, Termination of Office.

Recall of Appointment or Factory—Removal—Discharge.—
(1) The rules before indicated (see Factor loco tutoris) in regard to the

recall of a particular otticer's ajrpointmcvt apply here.

(2) The factor// will be recalled when the absentee returns {Macl-enzie,

1845, 7 D. 361) ; or dies {Wardrop, 1846, 18 Sc. Jur. 540, where factor was

heir; of. Beid, 1834, 12 S. 278); or grants a mandate to someone to act

for him {Grant, 1835, 13 S. 966); or where creditors have been found

entitled to the whole estate. A recall will not be granted on the absentee's

return till he has examined the factor's accounts {}f(iA-cnzie, 1845, 7 D. 361
;

of. Aitl-en, 1893, 21 R. 62). The application for recall of the factory will

usually be combined with a crave for discharge of the factor.

(3) IHschan/c.—This is regulated by the Pupils Act, 1849 (see also Notes

by the Accountant of Court in Parliament House Pook). Evidence of the

absentee's identity, when he returns, and a discharge by him acknowledging

receipt of the iunds, must be produced. A judicial audit is necessary to

a judicial discharge, and the Court will not grant warrant for delivery of the

cautioner's bond without a remit to the Accountant of Court {Aithen, 1893,

21 R. 62, where it was observed (Ld. M'Laren) that it is for the Accountant

to say wliether a full audit may be dispensed with).

[Thorns on Judicial Factors, ]». 159 ; jMackay, Fract. ii. 375 ; Bell,

Prin.a. 2120; Ersk. 2. 12. 58.]

See Life, PuEsuMi'TiON of; Petition.

Judicial Factor upon a Trust Estate, or upon
an Intestate Estate. in the cDnshnctidii i.f llic Tinsls Acts a

iudici.il larLur i.s
• iui\' person judicially a]tjt<»inted factor upon a ti'ust estate,

or upon the estate of a jienson incapable of managing his own affairs, factor

loco tutoris, factor loco ahsentis, and curator honis (47 & 48 \'ict. c. 63, s. 2).



JUDICIAL FACTOR ON TEUST AND INTESTATE ESTATES 207

By the same section judicial factur.s, us here ilefiiied, me trustees in the
sense of the Trusts Acts ; and on the general question of their (hities,

powers, and liabilities, reference is made to the article up(jn Tkustp:!-;, aiul

to the innnt'diately procediiio- article upon Jidkiai. Eactoi;. This lattei-

article deals with the suliject of jU(hcial fact(jrs other than those ajjjxiinted

upon trust and intestate estates, and it is inniecessary to rejteat here a

statement of the law so far as it is cdinnioii to all judicial factories. In this

article it is proposed only to deal with the circumstances in whicli the

Court will a])point a judicial factor upon a trust or intestate estate, and with
several points in which the position of a judicial factor upon such an estate

differs from that of a trustee, or of those judicial factors whose cases are

dealt with in the preceding article.

Since the Judicial Factors Act of 1889 (52 & :>:) Vict. c. ;39, s. G), judicial

factors upon trust and intestate estates are under the su])ervisi()n of the

Accountant of Court, and are subject to tlie provisions of the Pupils Protection

Act of 1849 (12 & 13 Vict. c. 51), and tlie relative Acts of Sederunt, which
formerly applied only to factors loco tutoris. factors loco ahsentis, and curators

bonis.

Circumstances in ivhich a Judicial Factor vjill he appointed.—The Court,

as a Court of equity, has power to take the necessary steps to render

operative any trust which appears likely to become inoperative, and thus to

carry out the intentions of the truster. This may be done either Ijy the

appointment of new trustees (see Aituintment of Tkustees) or l)y the

appointment of a judicial factor. The appointment of a judicial factor is an
exercise of the nobile officium of the Court, and was formerly peculiar to

the Inner House; l)ut now", by the Distribution of Business Act, 1857, a

petition for the appointment of a jiulicial factor must be lirought in the first

instance before the Junior Lord Ordinary, or, in vacation, before the Lord
Ordinary on the Bills (20 & 21 Vict. c. 56, s. 4). This Act, however, merely
regulates procedure, and does not afi'ect the power of the Court to appoint

wdien necessary under its nohilc officium, and a petition for appointment may
competentlv be presented to the Inner House (Paterson, 1890, 17 li. 1059

;

Bixons Tutor, 1867, 5 M. 1052).

The appointment of a judicial factor to administer a trust estate may be
made whenever the Court is satisfied that such an appointment is necessary

for the protection of the estate, or in order that the intentions of the truster

may be carried out. It may be made when the trust appointment has

lapsed, as where all the trustees nominate have predeceased the truster

{Cairns, 1838, 16 S. 335), or where, surviving him, they have all declined

office (Smart, 1854, 16 D 1004; Busscll, 1855, 17 D. 1005), or where tlie

trustees have all died before the purposes of the trust have been fully

carried out (Thomson, 1857, 19 D. 964), or where trust purposes have been
disclosed, but no appointment of trustees has been made (Melville, 1856, 18

D. 788). Where one of tliree trustees sued another trustee for a sum
alleged to be due by him to the estate, and the third trustee declined to

concur in the action, and it was held that the pursuer had not a title to sue,

as not constituting a quorum of the trustees, a judicial factor was ai)pointed

to meet the emergency which had occurred (Morison, 1873, 1 li. 116).

But where the trust purposes have been fulfilled before the failure of the

trustees, an app(jintnient will not be made, as there is no estate to ad-

minister (see SJiaw, 1852, 14 D. 762). AVhen the whole trust purjioses have

been fulfilled before the lapse of the trust, except the conveyance of

property, heritable or moveable, to the person beneficially entitled to it " for

his own absolute use," the beneficiary is entitled to apjtly for authority to
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complete a title to it in his own name, and the appointment of a judicial

factor is thns rendered unnecessary (iJO & 31 ^it•t. c. 97, s. 14).

An appointment of a judicial factor may be made when tliere is a deadlock

in the administration of the trust, and it is impossible that that administration

should be carried on owint,' to disputes or differences of opinion among the

trustees (ForhiS, 1852,14 I). 498 ; Hakomh. 1853, 15 D. 861 ;
Stonirt, 1892, 19

If. 1009). liut mere general averments that the trustees cannot act harmoni-

ously ttK'etber, without evidence that there is a deadlock in the administration,

are iiot sufficient {Hope, 1884, 12 R 29). Where the trustees find that their

interests as trustees and as hidi\'iduals are adverse, and that it is therefore

difficult or impossilde for th.em to conduct the administration of the trust

proi)erlv, they may apply to tlie Court for a juthcial factor {Thomson, 1871,

8 S. L. li. (323; A., 1894, IS. L. T. G17). Disagreements between trustees

and beneficiaries as to the administration of the trust will not afibrd a

f^round for the appointment of a factor, even wliere the beneficiaries are

trying to reduce the deed under which the trustees are acting {Boughead,

1833,^^11 S. 516): l)ut where the deed is challenged, and the alleged trustee

has never been in possession of the estate, nor acted as trustee, an appoint-

ment may be made {Christy, 183.4, 12 S. 916). Where the trustees and

beneficiaries concur in asking for the appointment of a factor upon such a

ground, the Court may grant it {Taylor, 1857, 19 D. 1097, 20 D. 52).

Where there is malversation of his office on the part of the trustee, the

Court will remove him, and appoint a judicial factor to manage the estate

{Soutar, 1852, 15 D. 89; M'Whirtcr, 1889, 17 E. 68; Birnic, 1891, 19 E.

334; White, 1891, 28 S. L. E. 901). But the removal of a trustee is an

extreme measure, which is only adopted when there is a distinct case of

malversation of office. Something more than mere irregularity or illegality

is necessary (per Ld. Pres. Inglis in Gilchrist, 1883, 11 E. at p. 24), and the

bankruptcy of the trustee is not in itself a sufficient ground for his removal

(per Ld. Xeaves in Kcilson, 1865, 3 M. 561). Where the Court is not satisfied

that there is gromid for removing the trustee, but is satisfied that, owing to

the financial circumstances of the trustee, or other reason, there is a serious

risk incurred by leaving the trust estate under his management, the estate

will be serpiestrated, and a judicial factor appointed, leaving all questions as

to the removal of the trustee for after-consideration {Morris, 1858, 20 D.

716- Foyrjo 1893, 20 E. 273; but see Dryhuryh, 1873, 1 E. 31 ;
Gilchrist,

1883, ll' li. 22; Bowman, 1891, 19 E. 205; Henderson, 1893, 20 E. 536;

Harrvi, 189:'., 21 E. 16, for circumstances in whicli the Court held that there

was no' reason U)V superseding the trustees in tlie administration of the

esUtt;). In Shcdden (1867, 5 M. 955) a sole trustee, who was insolvent,

refused to assume new trustees, and the Court sequestrated the estate and

appointed a judicial factor. The trustee tlicreafter assmncd two new

trustees, and the ( '<nirt then recalled tlie sequestration and factory, the deed

of assui'nption thcrL'Ui»on coming into operation, and the trustee with his

assumed co-trustees resuming the administration of the estate. In ^tott

(1854, 16 D 867), where the trustees were not subject to the jurisdiction of

the Scottish Courts, and wlicre th(\y were indebted to tlie trust, a judicial

factor was api.ointed (see also Morris, 1858, 20 D. 716). Ey sec. 8 of the

Trusts Act (.f 1«91 (54 & 55 Vict. c. 44). the Court, in the case of insanity

or incapacity, must, and in the case of continuous absence from the United

Kingdom for 'six months may, remove a trustee u].ou the a]. plication of any

co-trustee or beneficiary. If a trustee so removed was the sole trustee, the

Court would, on removing him, ajipoint a judicial factor to administer the

estate. (See Ek.moval of Thustkks.)
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IClll
When a whole l)()(Iy of trustees wisli to resign, it is not proper for tl_.„

to do so, even though they liave power to do so under tlie Trusts Act of 1801',

without taking steps to provide for the future administration of the trust!
They should, tlierefore, before resigning, ])ctition the Court, praying for the
appointment of new trustees or of a judicial factor (Maxwell, 1874, 2 R. 71).
A sole trustee, or the last survivor of a body of trustees, is not entitled to
resign his office until he has either assumed new trustees with the consent of
the beneficiaries of full age and capable of acting at the time, or has petitioned
the Court for the a])])ointnient of new trustees or of a judicial factor to
administer the trust (MO & 31 Vict. c. 97, s. 10).

The Court will also in special circumstances interfere to prevent the
confirmation of an executor-nominate, when there appears to be a serious
risk of injury to the estate if it is suffered to come into his hands. In such
a case a judicial factor will be appointed, who must find caution, and who is

responsible to the Court for his administration (Oamjjhcll, 1895, 23 R. 90

;

see Hamilton, 1888, 16 R. 192, per Ld. M'Laren, at p. 198). In Thomson
(1871, 8 S. L. R. 623), where one of the executors-nominate was abroad, and
the other, who was one of the next of kin of the deceased, was a creditor
on the estate, a judicial factor was appointed upon the application of the
executor who was a creditor and another of the next of kin of the deceased.
Where the executors were unable to agree as to the administration of the
estate, but where they were themselves the residuary legatees, and there was
practically no one else interested in the estate, the Court refused to appoint
a factor on the petition of one of the executors {Purdie, 1897, 4 S. L. T. 358).

The Court will, where necessary, appoint a judicial factor to protect con-
tingent interests. In Baes (1889, 16 R. H. L. 31) the trustees acting under
a marriage contract (two of them being the spouses) had committed a breach
of trust, and the Court appointed a judicial factor to protect the interests of
the children of the marriage, which were only contingent during the lives of
their parents. In this case the House of Lords ordered that the lost trust
fund should not be replaced simpliciter, but should be paid to a judicial
factor, to be held by him for certain definite purposes during the lives of the
spouses, and afterwards for the purposes of the marriage-contract trust (see
also Dowic, 1894, 21 R. 1052). In the Orr-Ewing case (1884, 11 R. 600;
1885, 12 R. H. L. 1), where an attempt was made hy an English beneficiary
to throw a Scots trust estate into Chancery, the Court, at the instance of

other beneficiaries, pending the decision of the House of Lords upon the
English action, sequestrated the trust estate, and appointed a judicial factor
thereon.

Appointment upon Intestate Estates.—Where a person has died intestate,

and there is uncertainty as to who is the heir, the Court may ai)point a
judicial factor to preserve and manage the estate until the succession is

determined. Thus where a lady died intestate, leaving both heritable and
moveable property, and no one applied to be confirmed as executor or to be
served heir, and where she had to all appearance no relatives, the Court
appointed a judicial factor upon the estate {Dalmahoy, 1854, not reported

;

see Wood, 1855, 17 D. 580). In another case, where the lunatic proprietor of

a landed estate died, and it was very uncertain who was his heir, there being
a probability of a competition between various i)ersons, some of whom were
al^road, the Court sequestrated the estate, and ajipointed a factor {Maedonald,
1849,11 D. 1028. See Eraser, 1855, 18 D. 264). Even where the lieir is known,
but abroad, it would appear to be competent to appoint a judicial factor upon
the intestate estate, though the more a])propriate course would be to appoint a
factor loco ahsentis (see Hope, 1850, 12 D. 91.".; see also Sfcrl, 1874, 11 S. L.

S. E.—VOL. VII. 14
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K. 161; Carmicliael, 1700, Mor. 7454). In a case where the deceased had

left certain testamentary writings, but where it was doubtful if he was of a

disposing mind, where the writings were themselves of doubtful validity,

and where, if they were invahd, there was great uncertainty as to who was

the heir, the Court appointed a judicial factor {Hope, 1851, 13 D. 950).

AVhere no one having right comes ft)rward to l)e confirmed as executor

upon the estate of a person deceased, the Court will, on the petition of any-

one interested in the executry, appoint a judicial factor to administer the

estate (Bell, Principles, s. 1894, note). A judicial factor so appointed may, if

he pleases, take out confirmation as executor-dative, but it is not necessary

for him to complete his title by confirmation in order to recover the estate,

as an official extract of his appointment has " the full force of an assignment

or transfer executed in legal and appropriate form " of the whole estate

under his charge (52 & 53 Vict. c. 39, s. 13). Whether he is confirmed or

not, he must of course give up an inventory, and pay the duty.

Sec. 164 of the Bankruptcy Act of 1856 (19 & 20 A'ict. c. 79) pro-

vides that " it shall l)e competent to one or more creditors of parties deceased

to the amount of one hundred pounds, or to persons having an interest in

the succession of such parties, in the event of the deceased having left no

settlement a] "pointing trustees or other parties having power to manage his

estate or part thereof, or in the event of such parties not accepting or acting,

to apply by summary petition to either Division of the Court (now to the

Junior Lord Ordinary, 20 & 21 Vict. c. 56, s. 4) for the appointment of a

judicial factor." The application of this provision is entirely independent of

the question of the insolvency of the estate ;—" any party interested in the

estate of a person who has died without appointing trustees is entitled to

make application under this section, though the deceased may have left no

debts at all, or although they may be quite insignificant " (per Ld. J.-C. Inglis

in Alcxandrr, 1862, 24 D. 1339)." The section also applies to cases where

trustees have been appointed, but have declined to accept or act (but see

Norris, 1857, 29 Jur. 129). The Court, however, will exercise its discretion

in dealing with applications under this section, and will not make an

appointment where there is already someone who is in titido to administer

the trust estate, or who is willing to make up his title {Begg, 1893, 1 S. L. T.

281; see Masterton, 1887, 14 K. 712; Macfarlcme, 1857, 19 D. 656, per Ld.

Deas, at p. 659).

Who may apply for the Apptointmcnt of a Judicial Factor.—Speaking

generally, any person having an interest in the estate has a right to petition

tlie Court for the appointment of a judicial factor. A trustee can petition,

as, for example, where a deadlock in the administration is averred (Forbes,

1852, 14 D. 498), or wliere tlie trustees find tliat they have adverse interests

as trustees and as individuals {lliomson, 1871, 8 S. L. E. 623; A., 1894,

1 S. L. T. 617), or where a whole Ijody of trustees wish to resign (Maxwell,

1874, 2 E. 71), or, tinder the Trusts Act of 1867, where a sole trustee wishes

to resign (30 & 31 Vict. c. 97, s. 10). The representatives of a deceased

trustee, who had made advances to the trust estate, ami who would, under

the trust, have Ijeen entitled to retain the trust estate in secuiity for these,

liave been allowed to petition U>r a factor (Burnett, 1829, 7 S. 314). Ijcne-

ficiaries under the trust can jxitition, eitlier alone or in conjunction with the

trustees (Morris, 1858, 20 D. 716 ; ,%eddcn, 1867, 5 M. 955 ;
Drylmrgh, 1873

1 ];. 31 ; Gilrhrist, 188."., 1 I II. 22). So also th(^ tutor or curator of a ])Ui)il

or minor benefir-iary may jM-lition (Foggo, 189.'', 20 E. 273). In Harris

(1893, 21 Ii. 16) a jtctition was entertained which was ])resented by the

aunt of certain minor beneficiaries who lived with her. In Bowman
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(1891, 19 R. 205) the next of kin of the deceased petitioned (see also

CamphcU, 189"), 23 R. 90). The lifcicnter under a trust can petition for the

appointment of a judicial factor on the fee of the estate {Jlcndcrsun, 1893,

20 R. 536; Gowans and Prentice, 1849, 11 D. 1028). The parties to a

marriage contract, where tlie trustees have failed, may ])etition for the

appointment either of new trustees or of a judicial factor {Mchillc, 1856, 18

D. 788; JVicholsun, 1850, 12 D. 911); but when they have themselves, under

the contract, the power to appoint new trustees, the Court will not appoint

trustees, and would probaljly only appoint a judicial factor in cases where

there was dilliculty as to the administration of the trust (see Nevicnds,

1882, 9 R. 1104; Tocej/, 1854, 16 1). 866; Lindsay, 1847, 9 D. 1297).

Creditors can petition (';S'a» tor, 1852, 15 D. 89; Shav:, 1852, 14 D. 762).

On the death ()f a judicial factor, if the purposes of the appointment have

not been exhausted, and if no one interested in the estate applies for the

appointment of a successor, it is the duty of the Accountant of Court to

make the application (52 & 53 Yict. c. 39, s. 10 ; see Martin, 1893, 1 S. L. T.

189).

r>y sec. 164 of the Bankruptcy Act of 1856, creditors to the amount of

£100, or persons having an interest in the succession of a person who has

died intestate, or whose nomination of trustees has become ineffectual through

the non-acceptance of the trustees nominated, can petition for the appoint-

ment of a judicial factor on the estate. The right here given to creditors is

limited to those whose debts amount to £100 (see Masterton, 1887, 14 R. 712) ;

but it would appear that, in the case of the failure of trustees, any legatee,

however small his legacy, is entitled to take advantage of the section. Apart

from the Statute, any relative of a deceased intestate, who can show an

interest in his succession, may petition {Young, 1850, 13 D. 950 ;
Macdonald,

1849, 11 D. 1028 ; Cullen, 1831, 9 S. 382). So also, it would seem, might his

creditors {Hope, 1850, 12 D. 913); but where the debt was not constituted,

and was ex facie prescribed, a creditor was found not entitled to petition

{Macdoioall, 1849, 12 D. 170). In several cases, where the deceased died

intestate, and the heir was doubtful or unknown, petitions have been pre-

sented by the law agents of the deceased {Dcdmahoy, 1854, not reported ; see

Wood, 1855, 17 D. 580; Hope, 1851, 13 D. 950).

By the Trusts Act of 1867 (30 & 31 Vict. c. 97, s. 16) the Lord Advo-

cate is entitled to intervene for the protection of the interests of any

charitable trust, and thus has a title to petition for the appointment of a

factor. The County Council (taking the place of the Comndssiuners of

Supply), the magistrates of a city or burgh, the incorporated trades of a

burgh, the parish minister and kirk session, the heritors and kirk session,

have all been held entitled to intervene for the protection of charitalde

trusts which affect them or those under their charge {Commissioners of Ber-

wickshire, 1678, Mor. 1351; Majistrates of Montrose, 1825, 1 W. & S. 595;

Ferguson, 1853, 15 D. 637; Magistrates and Trades of Dundee, 1856, 19 D.

168 ; Low, 1865, 4 M. 45 ; Forhcs, 1877, 5 R. 328). Generally, any person

who has an interol^t, actual or contingent, in the administration of a

charitable trust, has a title to intervene (see Ross, 1843, 5 D. 609 ;
1846,

5 Bell's App. 37 ; Magistrates of Edinhurgh, 1851,13 D. 1187; Liddlc, 1854,

16 D. 1075; Carmont, 1883, 10 R. 829: lloohe, [1895] 1 Ch. 480; Mackie,

1896, 23 R. 668).

Who may hr appo i it frd.—The (lualilications recpured for ihc appcinl-

ment are in the main the same as those retpiired for factors loco tutoris and

curators bonis, and these have been fully dealt with in the immediately

preceding article upon Judicial Factok. lUii it may be pointed out that
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the Coiu't will not appoint, as judicial factor upon a trust estate, a person

who has been nominated a trustee upon the estate, and has declined the

office, otherwise there would be an inducement to exchange a gratuitous

office for a remunerative one {Pcnnycool; 1851, 14 D. 311). Nor will a

person who has an interest adverse to that of the beneficiaries be appointed

{Eachurn, 1851, 14 D. 310). In the ordinary case, the Court will usually

appoint any person whose name is suggested by the petitioner ; but in

applications under sec. 1G4 of the Bankruptcy Act of 1856, it will not do

so, but will make an appointment of its own. The reason for this is that

under the Act a person having a very small interest in the estate may
make the application, arid it would not be safe to allow him to choose

his own factor (sec Mac/arlaac, 1857, 19 D. 65G, per Ld. Tres. M'Neill, at

pp. G58, 059).

Fourrs.—For the general question of the jiowers of a judicial factor,

both those dealing with ordinary acts of administration which he is entitled

to exercise at his own hand, and those special powers, to exercise which he

must obtain the authority of the Court, reference is made to the immedi-

ately preceding article Judicial Factor, and also to the article Trustee.

There is one point, however, which is peculiar to the case of a judicial

factor upon a trust estate, which calls for consideration here. Powers to

perform acts which are beyond those of ordinar}' administration, or which

involve the exercise of the discretion of the trustees, can be conferred by

a truster upon his trustees. Thus he can confer u})on them a power to sell

or feu the trust estate ; or he can empower them to increase, if necessary,

and if in their discretion they think fit, an allowance which they are

instructed to make to a Ijeneficiary ; or he can empower them to apportion

the estate among the beneficiaries named, or even to select at their own
discretion the persons or objects which are to be benefited by the trust

estate. Where any such powers are conferred upon trustees, they do not

pass to a judicial factor who takes their place in the administration of the

estate. The truster is assumed in such cases to have exercised a cldcdus

pcrsoncc in the nomination of his trustees. But in any such case, where

the power is one which, if it had not been given by the truster, the Court

could have granted to the trustees, either in virtue of its owhilr ojficium or

under the Trusts Act of 18G7, the judicial factor may ap})ly to the Court

for authority, and the Court will exercise its discretion as to whether or

not in the circumstances the authority should be granted. Thus where a

])Ower to sell is conferre<l by a truster upon his trustees, they could exercise

it in their discretion without the authority of the Court; but a judicial

factor, coming in their place, must apply to the Court for authority {Mori-

son, 1855, 18 ]). 132; AnhJ, 185G, 18 D. 487; Mollrson, 1888, 15 R 665;
Jamirson, 1872, 10 :\I. 755; see Wkytr, 1891, 18 R. 376; Gmm, 1892, 29

S. L. IJ. 90.")). Tbis is an example of a case in which the Court could have
granted the authorit}' to the original trustees under the Trusts Act of 1867,

had it not been already given to them by the truster.

J>ut in such a case as one in whicii the truster has authorised his trustees

in tboir discretion to iiu-rease an allowance to a named beneficiary, the

Court, in considci'ing an a])plication by a judicial factor for authority to do

Ko, would seem to lio guided by the intentions of IJic truster as expressed

or implied in the trust deed. If it is evident that he contemplated the

jMjssibility of th<; exercise of the jiower by jtersons other than those whom
he aetually .'ipjiointed, jis, for cxamjile, wheic the jiower is gi\en to trustees

named, and (jthers who may be assumed int(j tiie trust, it is C(jn.sidered that

t!ic idea of chicdas 2)crson(v is not present, and the Court will confer the
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power upon a judicial factor if they are satisfied that it is expedient t

so (Simson, 188:5, 10 R. 540; Jhnrdrn, 1895, 23 R. 113; Allan, 1800,

to do
8 M.

130 ;
Bliiir, 1806, 4 S. L. T. 25 and 26). A case where tlie trustees arc given

power to apportion the fund among the hcneficiarics, or where it is left to

them to select the persons or olijects which are to benefit by the trust, may
perhaps fall uuder the same rule. " There may be cases where a testator
has provided for the delegation of a power of selecting objects, and where,
from supervening circumstances, the delegation cannot be carried out in

the manner provided in the will. If it appears plainly that a testator did
not mean to confine the selection of o])jects to persons nominated by him-
self, but only to take measures for ensuring that the selection of objects of

his charity should l)e intrusted to competent persons, possessed of the
necessary local knowledge, I do not say that it would not be within the
powers of the Court to supply a vacancy in such a trust " (per Ld. jM'Laren
in Bohhic, 1893, 20 R. 362). But in such a case the Court would probably
appoint new trustees (see MrKjistratrs of Edhiburgh, 1S81, 8 R. H. L. 140),
who would administer the trust on their own responsibility, rather than a

judicial factor, who would have to administer it under the orders and direc-

tion of the Court. In Hoivdcn (1895, 23 R. 113) Ld. M'Laren suggested
that the distinction lay between a case in which the truster had given an
unqualified power of selection of the beneficiaries to his trustees, and one
in which he had clearly pointed out the objects of the trust, and had given
his trustees a discretion merely as to the mode in which the benefit should
be enjoyed. In several cases in which the larger discretionary power had
been given, but in which there was no evidence that the truster contem-
plated the power being exercised by persons other than those named {c/j.

where it was not conferred upon trustees who might be assumed), the Court
has refused to grant the power to a judicial factor. Thus where a testator

had ordered her trustees to pay the residue of her estate " to such charitable

or religious purposes, and in such proportions, as they, or the acceptor or

survivor of them, may think proper, according to their or his discretion,"

and had given no powder to assume, the Court held that they could not
authorise a judicial factor who had Ijeen appointed upon the estate to exer-

cise this power of selection, and that the residue, so far as not already

disposed of by the trustees, fell to be distributed among the testator's heirs

in mohilihus as intestate succession {Bohhir, 1803, 20 R. 358). Again, a

trustee had been given ample discretionary powers as to the proportions

in which the trust estate should l)e divided among a family of children, and
as to the time and manner of payment. In virtue of these powers she

made certain unequal payments, and afterwards became insane. Prior to

her insanity she had assumed a co-trustee, who afterwards assumed another

under the Trusts Act of 1867. The Court held that the discretionary

powers were personal to the original trustee, and could not be exercised by
the assumed trustees, and that therefore the fund fell to be distributed

among the beneficiaries in such a way as to make their shares equal, taking

into accovmt the payments which had been already made (Hill, 1874, 2 R.

68 ; see also Weir, 1807, 5 S. L. T. 307). The fact that such powers have

been granted to trustees will not entitle those who might benefit by

the exercise of the powers, to object to the resignation of the trustees

and the appointment of a judicial factor on the ground that the powers

could not be exercised by the judicial factor (M'C'onncll, 1898, 5 S. L. T.

314).

The Court will not, as a rule, confer special powers upon a judicial

factor at the time of his appointment {Bussell, 1874, 2 R. 93 ; Harpn\ 183'^QO
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lis. 365). The application should be made by the judicial factor himself,

after he has beeu appointed and has looked into the affairs of the trust.

In makinrr the apphcation he should state his own opinion tluit the exercise

of the power Nvouhl be prudent and advisable (TfoinJni, ISdb, 23 R. 113).

But special powers can be conferred upon the juchcial factor, under the

same petition under which he is appointed, in cases of necessity (Init see

Bcvcrichje, 1851, 13 D. 952), or where, for example, the main purpose of the

trust can only be carried out by the exercise of such powers (see ForUs,

1852, 14 D. 498). And where special powers have been granted to a

judicial factor who has died without exercising them, similar powers will

'be granted to his successor at his appointment (Stodart, 1854, 16 D. 883

;

Rachnrn, 1851, 13 D. 952). Sec. 15 of the Trusts Act of 1867 provides

that an application for authority to complete the title of a judicial factor

to any trust property or estate, under the 38th section of the Titles to

Land (Scotland) Act, 1860, may be contained in the petition for the appoint-

ment of such factor, and such ai)plication may include movcalde or personal

property, but it would seem that in practice the application should be

made by the judicial factor himself, after he has found caution (see Cold-

stream, Procedure, 175).

Completion of Title hj Judicial i^Vtc^or.—Where his predecessor in office

has duly completed and recorded his title to the estate, a judicial factor

can complete his title by recording in the Register of Sasines an extract

of the interlocutor by which he is appointed, specifying " the trust deed and

other title or titles (if any) by which the trust title had been completed,"

and setting forth the lands " by description or reference " (37 & 38 Vict.

c. 94, s. 44). Where the title of his predecessor had not been completed and

recorded, the judicial factor may make up his title, under sec. 24 of the

Consolidation Act of 1868, by recording the warrant granted in his favour

(31 & 32 Vict. c. 101, s. 24, as amended by 32 & 33 Vict. c. 116, s. 3 ;
see

liell. Conveyancing, ii. 1007, note).

Reccdl of Factory, or of Appointment.—Where tiio trust estate has been

sequestrated and a judicial factor appointed, but the trustees have not been

removed from their office, the trustees may petition the Court for tlie recall

of the factor}' upon showing that the reasons for which it was granted no

longer exist,"^ and u])on the recall of the factory tli(\v will be enabled to

resume their office as trustees (see Morison, 1873, 1 R. 116, per Ld. Pres.

Inglis; Shrdden, 1867, 5 M. 955; Hunter, 1834, 12 S. 406). A factoiy

upon the estate of a deceased person may be recalled when the estate is

Bccpiestrated under tlie Raiikrii])t('y Acts l)y the creditors of the deceased

(.see Ncu-all, 1840, 2 I). 1108). The rules which govern the recall of the

aijpoiiitmcnt of a factor upon a trust estate are in general the same as those

which a]jply to the cases of other judicial factors, and liave already been

dealt with.

Dii^cliaryr.—Wliere there is doul)le distress, i.e. competing claims u])on

the estate under his charge, tlie judicial factor is of course entitled to raise

an action of multipk'poiiiding in order to deteriniiic these claims. But he

cannot, a.s trustees can, o1)taiii a discharge in such ;in aclion. He is an

officer rif the Court, and aflci- \\r has distributed the estate in accordance

with the rankings in the niulliplcpninding, lie should a])])Iy to the Court by

a separate petition for his discharge (see Camiihll, 1870, 8 M. 988;

Carmichael, 1853, 15 1). 473).

[Thoins on Judicial Factors, 20-150: ^I'Lnren, J/7//.S' a ml Succession,

1270.]

See .)i;i>i< lAi, Eactou; Tuustki:.
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Judicial Notice (or Cognizance).—There are many facts
of which the Court takes y«(//fm/ nutivc, and it is therefore unnecessary for

those alleging- such facts to prove them. In theory all facts not judicially

noticed must be proved. Tiiere is an increasing tendency on the part of judges
to import into cases heard by them their own general knowledge of luatters
which occur in daily life. Tlius they notice all the public statutes; tlieir own
rules of practice and course of procedure ; the maritime law of nations ; a
war in which the country is engaged; the great and privy seals; the
ordinary course of nature ; the natural and artificial divisions of time ; the
legal standard of weights and measures; current coin; the meaning of

English words ; and other matters.—[Stephen, Digest of Evidence, s. 58,

and note 26 ; Taylor, Evidence, pp. o et scq. ; Best, Evidence, pp. 253 ct seq.
;

Powell, Evidence, 7th ed., 279 ; Kii-kpatrick, Digest, s. 91.]

Judicial Procedure.—See Process.

Judicial Reference.—See Arbitration.

Judicial Separation.—///^roi^r.—This is the old sejmratio

quoad- thoruni or divortiurii a mcnsa et tlioro of the canon law (see Deeret.

Greg. IX. lib. 4, tit. xix ; Liber Officialis S. Andree, No. 131). Before the

Reformation it was the law of Catholic Europe that marriage was indis-

soluble. (See, for the evolution of this theory, Freisen, Geschichte des

Canonischen Ehercchfs ; Esmein, Ze Manage en Droit Canonique.) Divorce
A VINCULO (q.v.) was not admitted. The Roman Catholic Church has never
departed from the position that no Court of law can possibly dissolve the

bond of marriage. And this doctrine is strenuously maintained by a large

section of Anglican theologians (see, e.g., Luckock, Hist, of Marriage, 2nd
ed., 1895).

In some of the European States there is still no divorce a vinculo

(see, e.g., as to Italy, Code Civ. 148, as to Spain, C. C. 104). In England,

until 1857, it could only be obtained by Act of Parliament (see Macqueen,
H. & jr. 154). But in Scotland divorce was introduced by the Reformers
about 1560, and has been granted by the Courts since that time (Fraser,

II. & IV. ii. 1139). The Roman Church, while denying that a marriage

could be dissolved, allowed that there were cases in which an injured spouse

ought to have the right of living apart (see Esmein, Ze Mariage en Droit

Canonique, i. So). The Council of Trent decreed :
" Si quis dixerit ecclesiam

errare quum ob multas causas separationem inter conjuges quoad thorum
seu quoad cohabitationem ad certuni incertunive tempus fieri posse decernit:

anathema sit " {C. Trid. s. xxiv. 8). Upon proof of adultery, or scevitia, the

Ecclesiastical Courts granted decree of separation or divorce a mcnsa et

tlioro. There are seventeen such decrees in the Ziber Officialis S. Andree,

published by the Abbotsford Club, 1845 (see, e.g., Nos. 54 and 76).

This remedy has continued to exist side by side with divorce, and is

commonly known as judicial separation.

Grou.xds of Judicial Sefaj?at/o.v.—As before the Reformation

(see Zib. Off. S. And. Preface xix), it is granted for two causes only

—

1. Adultery, and 2. Scevitia, or Cruelty.

As to 1. Adultery, the pursuer has an undoubted right to choose the

remedy of separation instead of that of divorce {IJHson, 1866, 4 ^I. 732;
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Symington, 1874, 1 E. 871, 2 E. H. L. 41). It is often preferred, especially

by wives of the poorer classes, for the reason that a conclusion for aliment

can be inserted, and the husband, if decree is granted, will be ordained to

aliment the wife during their joint lives. The \vife of a poor man is, it she

divorces him, thrown upon her own resources. Her claim to her legal rights

is worthless where the husband has no capital. See Divoece.

For the nature of adultery and the evidence by which it is proved, see

Adultery; Divorce; CoxsisTorxiAL Actions. The same defences are m
creneral competent in a judicial separation as in a divorce, and adultery

Connived at or condoned is not a ground of decree (see Watson, 1874, 12

2. Crueitij, or ^^nVm.—Cruelty has been thus defined: " Tersonal

violence, as assault upon the woman, threats of violence which induce the

fear of immediate danger to her person, maltreatment of her person so as to

injure her health ; these are by the law of Scotland and England a sufficient

ground of divorce a mensa et thoro. Furthermore, any conduct towards

the wife which leads to any injury, either creating danger to her life or

danger to her health, that too may be taken as regarded by the law of

Scotland and by the law of England suiUcient ground of divorce" (per Ld.

Brougham in Fatcrson, 1850, 7 Bell's App. at p. 363, cited by Ld. Pres.

Inc^lis in Graham, 1878, 5 R at p. 1095). Patcrson is the leading case m
Scotland. In England it is Evans, 1790, 1 Hag. Con. 35 (see per Lopes,

L. J. in Ru&sdl [1895], P. at p. 322). Lopes and Lindley, L. J J., defined

cruelty thus: "There must be danger to life, limb, or health, bodily^ or

mental, or a reasonable apprehension of it" (Eussell, [1895] P. at p. 332).

This definition was approved of ])y tlie majority in the House of Lords

(Piusscll V. II, [1897] A. C. 395). In a recent case Ld. Watson said

the husband must stop short of injuring the wife's " health of mind or body,

or of rendering her existence intolerable" {Mackenzie, 1895, 22 R. H. L.

at p. 44).

There is an undoubted tendency to relax the strictness of the rule, and to

regard as cruelty conduct which renders the existence of the other spouse

intolerable, although there has been no such physical violence as to cause

danger to life or \\n\h, or, except indirectly, to health, and none such has

been threatened {Mackenzie, 1892, 20 K. OSG ; 1895, 22 K. H. L. 33; Kelly,

1870, L. Pt. 2 P. & D. 59; Bethune,{l^{)l'] P. 205; Bcauclcrk,\l^n] P.

\^^\ Auhourg, 1896, 72 L. T. 295). But the judgment of the House of

Lords in Russell clearly affirms that danger to health is still the only test

of cruelty. "Mere moral torture will not be sullicient" {M'Gaan, 1880, 8

P. 279, ])er Ld. J.-C. :Moncreifi). I'.ut if it be shown that a course of tyranny

is breaking tlie health of the otlier spouse, this may be enough {Kelly and

Mfirkenzie, ut supra). One act of violence may be sufficient {Stewart, 1870,

8 ^L 821). liut there are many cases in wliich the Court would decline to

give decree on account of a single act, if it was not of a very gross cliaracter

and there was no reason to fear its repetition (see per Herschell, Ld. Ch.,

in Mackenzie, 1895, 22 K. H. L. at p. 36; per Ld. Sliand in Sfrai7i, 13 R at

]>. 138). The issue is, Can the wife witli safety continue to Hve with the

husband ? (see per h<l. I'ks. In;_'lis in Graluim, 1878, 5 R at ]). 1095). It is

enou;jh that violence is seriously throatemd {Evans, 1 Hag. Con. at p. 40,

per Ld. StowcU ;
Madrnzie, 1895, 22 W. H. L 32). It is cruelty for one

spouse recklessly to infect tlie other with venereal disease {Strain, 1885,

I:; i;. ]:;-Z).

And this would ])robably l)e lield of other disca.ses if the evidence

showetl a malicious intention to comnnnn'cutc thcni, or an utter recklessness
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as to the liea,ltli of the other spouse (see ChcsmUt, 1854, 1 Spiiiks, iit p. 205 ;

E. V. Clarence, 1888, 22 Q. B. D. at p. 52).

Habitual intoxication is not cruelty (/'V//o», 1850, 12 1). 11 ()4). Dut

when coupled with such conduct as puts the wife iu reas(jnahle fear of

personal injury it will be a ground of decree (M'Gaan, ut supra).

If the husband is insane and has to be kept in restraint, the wife is not

entitled to judicial separation (Stewart, 1870, 8 M. at pp. 828, 8.31
;
JLdl,

18G4, 33 L. J. P. & M. 65). But where the insanity was recurrent, and the

husband, though released from confinement, was liable to sudden attacks

of mania, during which his wife was in danger, decree was pronounced

{Hanhury, [1892] V. 222; see Curtis, 1858, 1 Sw. & Tr. at p. 213).

The question whether persistent false charges that the other spouse has

been guilty of gross offences amounted to cruelty was raised in the case of

RiLSsell, [1895] P. 315
; [1897] A. C. 395, and decided in the negative,

there being no proof that the plaintiff's health was thereby endangered

(see Moir, 1751, 6 Pat. Supp. G88 ; s.c. Elch. race " H. & W." No. 35;

Eraser, H. & W. ii. 896).

Cruelty BY the Wife.—That which would be cruelty if committed

by the husband on the wife is cruelty if committed by the wife on the

husband.

Nor is it in this case necessary to prove that the husband incurred

actual danger to life or limb. If the wife attacks the husband in such a

way that he is driven to violence in self-defence, it may be her safety that

is the more endangered, but she is guiltv of cruelty {Furlongcr, 1847, 5 N.

of C. 422; Forth, 1867, 36 L. J. P. & M. 122; see PaisscU, [1895] P. at

p. 328). And in a recent case Ld. Kincairney thought he was entitled to

consider the danger to the children in being left in the charge of a violent

mother {Nishet, 1896, 34 S. L. Pt. 229). The fact that the wife was the

offender does not relieve the husband of his liability to aliment her (Xishef,

ut supra).

Condonation of Cruelty, oy Remissio injuria.—Thi^ is a phrase

sometimes used, though it is not very accurate. Forgiveness of a particular

act of cruelty, and continuation of or return to cohabitation, will prevent

this act being in itself sufficient to entitle the wife to decree. But any

subsequent acts will justify her in opening up the whole history of the

married life, and she will not be barred from proving those of earlier date

which were at the time forgiven {Graham, 1878, 5 P. 1093 ;
Martin, 1896,

3 S. L. T. No. 226, Ld. Kincairney).

Mora will not, in general, be a bar where the spouses are ai)art, and

return to coiiabitation would not be safe (Cooke, 1863, 3 Sw. & Tr. 126).

It is no defence that the wife has been a party to a contract of voluntary

separation (Lawson, 1797, Mor. 6157; Martin, ut supra; Eraser, 7/^. d'- W.

ii. 914; Bell, Prm. 1544).

Effects of the Decree.—The decree does not dissolve the bond of

marriage or enable the parties to contract another marriage, but it entitles

the innocent spouse to live apart. The position of a wife who has obtained

a decree is thus defined by sec. 6 of the Conjugal Eights Act, 1861 (24 &
25 Vict. c. 86) :—

" After a decree of separation a viensa et thoro obtained at the instance

of the wife, all property which she may acquire, or which may c_ome to or

devolve upon her, shall be held and considered as property beh>n,i;ing to hor

in reference to which the /us mariti and husband's right of administration

are excluded, and such property may be disposed of by her in all respects

as if she were unmarried, and on her decease the same shall, in case she
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shall die intestate, pass to her heirs and representatives in like manner as

if her husband had l.een then dead, provided that if any such wife should

again cohabit with her husluuid, all such property as she may be entitled to

when such cohabitation shall take place shall be held to her separate use,

and the jus mariti and right of administration of her husband shall be

excluded in reference thereto, subject, however, to any agreement in writing

made between herself and her husband : and the wife shall, while so separate,

be capable of eutering into obligations and be lial)le for wrongs and injuries,

and be capable of suing and being sued, as if she were not married, and her

husband shall not be liable in respect of any obligation or contract she may

have entered into, or for any wrongful act or omission by her, or for any

costs she may incur as pursuer or defender of any action, after the date of

such decree of separation and during the subsistence thereof, provided that

where, upon any such separation, aliment lias been decreed or ordered to be

paid to the wife, and the same shall not be duly paid by the husband, he shall

be liable for necessaries supplied for her use." The question whether slie

can acquire a domicile for herself is still open (see Domicile).

Subject to the above provisions of the Conjugal Eights Act, reconciliation

of the spouses and return to cohabitation puts an end to the etfects of the

decree, and restores the spouses to their former position (Fraser, i/". & W. ii.

908). But the Court will not recall the decree at the instance of the

ollender, or allow proof that cohabitation would no longer be dangerous to

the other {Strain, 1890, 17 R 297).

See Adherence ; Aliment ; Divorce.

Judicio sisti Caution.—See Caution (Judicial).

J u rat .—See Affidavit.

Juratory Caution.—See Caution (Judicial).

Jurisdiction.—The object of this article is to state the principles

or rides observed by the Courts of Scotland in determining whether they

have jurisdiction to deal with cases brought before tliem. It is not pro-

IKjsed to consider the rules which prevail to regulate the distribution of

business in the dillerent Courts of the country, which will be tlealt with in

tlie articles upon these Courts (see Session, Court of ;
Sheriff Court

;

etc.). The law witli which it is proposed to deal is that which regulates

our Courts in determining wliether or not they have jiiiisdictidn in eases

which, if they have, wouhl be ap]»ropriate for tiieir consideration.
^

That

law naliirally linds its best exposition in cases regarding the jurisdiction of

the Supreme Court, to which attention will acc(jrdingly be mainly confined

;

but it is also apjilicable to ([uestions regarding the jurisdiction of local

Courts, where these df'ix'nd on general ])rinci])les.

Jurisdiction is detined by Erskine (i. ii. 2) as "a power conferred on a

judge or magistrate to take cognisance of and determine debateable ques-

tions according to law, and to carry his sentences into execution." It is

derived from the sovereign ])OW('r, and is granted witli reference to, and

limited by, tiie bounds of a i)articidar territory (Krsk. i. ii. 3). It would

appear to follow, that (|U('slion8 of juiisdiction must depend broadly upon
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whether or not the Court can pronounce a judgment which will be effective

witliin its territory. The principle has been so stated in the latest English

work on the subject (Dicey, Conjlirt of Lairs, o8-5G), and, it is thought, will

be found to underlie the rules which have been followed by the Courts of

Scotland. It is not proposed to elalxn-ate this principle ; l)ut as it appears

to enter, at all events, very largely into all f[ueslions of jurisdiction, it all'ords

a conveiuent means of classifying the diliercnt grounds of jurisdiction.

h\ actions which seek for a personal decree, the judgment, to bo ellective,

must be enforced agamst the person or property of the defender. From
this it follows that the ground of jurisdiction in such cases must be looked

for in the presence, more or less permanent, of the defender within the

jurisdiction, or in the presence of property belonging to him within the

territory, either real property or property fixed there by arrestment, against

which the judgment may be enforced. There are other actions in which no

personal decree is sought, but which are brought to declare or regulate

rights in property situated within the territory, which may be either real

property, or moveable property which has come to be in the hands of the

Court, or with reference to which it is necessary for the Court to exercise

control or protection. In these cases the effectiveness of the judgment of

the Court depends upon the position of the property within the territory.

There is another class of actions, viz. actions of divorce, in which the decree

sought will primarily and principally affect the status of the pursuer or

defender, or of both. Such cases are naturally competent to the Courts of

the country in which the person whose status is to be affected has his

domicile, because the judgment of these Courts will effectively regulate his

status within the community to which he belongs.

From these considerations there follows a division of the question into

:

I. Jurisdiction in personal actions. II. In real actions. III. In divorce.

There must be added to these, certain classes of cases in which jurisdiction

depends upon similar considerations, but which present peculiarities requir-

ing separate treatment, viz. : IV. Jurisdiction in bankruptcy. V. In the

winding up of joint-stock companies. VI. In succession and administra-

tion. VII. Jurisdiction by reconvention. A^III. r>y prorogation, and

IX. Criminal jurisdiction.

I. Jurisdiction in Personal Actions.

The ground of jurisdiction in these actions falls under five heads :

1. Eesidence. 2. Personal presence in certain cases. 3. Possession of

heritable property. 4. Possession of moveable property which has been

arrested jurisdidionis fandandaj causa. 5. Arrestment of the debtor's

person in mcditationc fnycc.

1. Residence—T\\Q law of Scotland does not recognise the mere presence

of a defender within the territory as sufficient in itself to confer jurisdic-

tion, except in a limited class of cases, which will be noticed later. In the

ordinary case, what is reqiiired is that the defender shall be resident in

Scotland. As the nature of the residence which is to be deemed sufficient

requires definition, the constant practice of the Scotch Courts (in the words

of Ld. Pres. Inglis in Joe/, 1859, 21 D. 929, at 939) "has fixed that a

residence of forty days is sufficient—not mere presence within the territory,

travelling about and never fixed in one place, but continuous residence in

one locality for fortv days" (Ersk. i. ii. IG; Patcrson,liJ'J'l,^io\\ 3724;

C'a/cZcr, 1798, Mor. 2250; Ld. Pullerton in it'/»//t'r, 1840, 2 D. 'ill \
Jod,

supra). It is not necessary that the forty days be continuous, provided_the

interruptions do not take off its permanent character (Ritchie, 1852, lo D.
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205, per Ld. Pres. M'Xeill, at 208). As this jurisdiction depends npon

residence, it ceases where the defender has left the reahn hefore proceedings

liave hcen raised {JoJnisfon, 18G1, 23 D. 758). In that case the defender

who was ordinarily resident in America, had residcnl in a hired house in

Scotland for the summer of 1850. lie went to England in November, and

within forty days of departure an action was executed against him at tlie

h(juse in which he had resided in Scotland. Ld. Kinloch, who was the

Lord Ordinary, said, with reference to this ground of jurisdiction: "The

jurisdiction in such a case does not rest on permanent settlement, or the

possession by an individual of a house of his own. It rests exclusively

upon residence within the country for the appointed period. It is personal

presence within the realm wliirh forms the important element. It seems

to follow, from the principle on which the jurisdiction is in such a case

founded, that the cessation of personal presence, by departure from the

realm before judicial proceedings are raised, at once puts an end to the

jurisdiction."
"

In the Inner House the plea, so far as founded on residence,

was abandoned as untenable.

The facts of this case have been noticed thus at some length because it

has been stated tliat this jurisdiction founded upon residence continues if

the defender lias not been absent for forty days (:\Iackay, Practice, vol. i.

p. 1G6, Manual, p. 54; Rankine, Ersk. Prin. i. 2. 9 ;
Dove Wilson, Shenf

Court Practice, pp. 66, 67), and these authorities were followed by Ld.

Stormonth Darling in the Outer House in 1891 {International Exhibi-

tion, 1891, 18 R. 843), while the Inner House expressly refrained from

expressing any opinion on the point. These writers cite as their authority

the case of Caldcr, 19 January 1798, E. C. But that case only decided that

a per.son who had resided for the necessary period and had left his residence,

but not the country, was lawfully cited at his residence. It did not decide

that a person who has quitted the country can remain subject to the

jurisdiction on the ground of residence, and it is thought the case of

'Johnston is conclusive against such a proposition. The misconception into

which these writers have, it is tliought, fallen, appears to have been induced

by the terms of the Judicature Act, 6 Geo. iv. c. 120, s. 53, which provides

that " where a person, not having a dwelling-house in Scotland occupied by

his family or servants, shall have left his usual place of residence, and been

absent therefrom during the space of forty days without having left notice

where he is to be found in Scotland, he shall be held to be absent from

Scotland, and be charged and cited according to the forms herein pre-

scribeil," i.e. Ijy edictal citation ; and the previous A. S., 14 Dec. 1805, s. 1,

whicli provided that a person in these circumstances should be lield and

l)resumed after such absence, but not sooner, to l)e furth of Scotland (see

Ersk. /Vm., nth ed., s. 9, note, and Ersk. i. 2. 16, note 20). I'.ut these

enactmeuts merely direct the manner in which persons may be cited, and

the presumption which may operate to determine wliich manner shall be

iidopti'd: and even as regards the ]»roper mode of citation, their pre-

siimiiti.jn may be ultered by fact {JIron-n, 1849, 11 D. 474). They cannot,

it is thought, in uny way alleet the ([uestion whether the person cited is

subject to the jurisdiction r»f the Court on the ground of residence. Tliat

([uestion depends upon whether th(! defender is resident, and has been so

for tlie re(iuisite period; and, as is pointed out by Ld. I'res. Inghs in Jocl,^

1859, 21 D. 939, citati(m has nothing to do with the founding of

juri.sdiction. Tht; ride, as h(! there ].oints out, tliat citation may 1)0 made

at a residence which has not been abandoned for forty days, is a mere

arbitrary regulation as to the manner in whieh ]»roccss shall be served,
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while tlie rule as to jurisdiction is " a rule of the muuiciinxl law in the

application of a general principle of the law of nations " (see also Ld.

Kinloch in Johnston, 18G1, 23 1). 7G2, 7G3). This ground of jurisdiction

applies in all personal actions, even where the cause of action arises aliroatl

{Frenchman, I'obQ, Mor. 7323; M'Larty, l^^i, 8 li. 435; (Jmhaw, 17.S8,

Hume, p. 250). In tlie case of a firui or company, jurisdiction depends ujhju

what has heen called trade domicile, i.e. the company must have a i»lace

of business within the territory. It is not enough tliat there sliould be an

agent who acts for the company in the territory (Bishoj), 1830, 8 S. 558

;

Lwidlaw, 1890, 17 11. 544).

2. Personal Presence.—The mere presence of the defender within tlie

territory is sufficient to give jurisdiction where the cause of action is one

which clearly arises or occurs within the territory. The typical case in

which this ground of jurisdiction is sufficient, is the case of an action

founded upon a contract which is made, or which is to be performed, within

the territory ; and this kind of jurisdiction is accordingly commonly referred

to as jurisdiction rationc contradAis. The foundation of this kind of

jurisdiction in the civil law, and its nature, are fully discussed by Ld.

J.-C. Inglis in Sinclair, 1860, 22 D. 1475, at 1481. The action in tliat

case was for breach of promise of marriage. But the rule is not confined

to actions founded on contract, but extends to every case where " the cause

of action, be it contract or delict, clearly arises or occurs within the

territory" (per Ld. J.-C. Liglis, Johnston, 1861, 23 D. 769). Jurisdiction

was accordingly sustained under this head in an action of damages for

slander {Kermiek, 1871, 9 M. 984) (see also Ld. Mackenzie, Riwjcr, 1840,

2 D. 316 ;
CroKclcr, 1831, 10 S. 29; 1832, 6 W. & S. 271 ; Pirie, 1867, 5

M. 500 ; Lofjan, 1859, 3 Irv. 323). On this ground the Court has sustained

its jurisdiction in actions for declarator of marriage alleged to be contracted

in Scotland {Key, 7 Mar. 1780, Arniston Collection Session Papers. Adv
Lib. vol. cxxx. No. 8, cited by Fraser, H. & W. p. 1272, note : Wylic,

1834, 12 S. 927 ; KirJcpatrick, 1838, 16 S. 1200; Lonrjivorth, 1860, 1 M
161). Also, in an action of divorce in which the defender disputed the

jurisdiction on the ground that he was a domiciled Englishman, the Court

pronounced decree for interim aliment, the defender having been personally

cited {Stavcrt, 15 Nov. 1881, not reported ;
Mackay, Manual, 55). The

personal presence of the defender is essential {Parncll, 1889, 16 li. 917).

It was at one time held that a person of Scotch origin remained subject to

the jurisdiction of the Scotch Courts rationc originis although he had

quitted Scotland, but this doctrine was negatived in Grant, 1825, 1 W. &
S. 716. Opinions have, however, been expressed, that where a defender is

of Scotch origin his mere personal presence within the territory will give

the Courts jurisdiction over him {Ritchie, 1852, 15 D. 205 ; Ld. Fullerton,

209; Ld. Cuninghame, 209; Ld. Ivory, 210); and opinion was carefully

reserved upon it in a later case {Sinclair, 1860, 22 I). 1475).

Jurisdiction against a foreigner will be sustained in the Sheriff Court

upon the grounds which have just been treated, i.e. residence anil personal

presence in cases of contract or delict in the territory, just as in tlie Court

of Session {Pirie, 1867, 5 M. 497, per Ld. Justice-Clerk, at 499, 500
;

Kermicl; 1871, 9 M. 984).

The mere presence of a defender within the territory, and his personal

citation, have been held to confer jurisdiction in the case of itinerant

persons (Ersk. i. 2. 16; M'Kivcn, 1834, 12 S. 453
;
Linn, 1881, 8 II. 849;

Lees, 1709, Mor. 4791).

3. Possession of Heritable Property in Scotland.—" The beneficuil posses-
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sion, whether uatural or civil, of immoveable estate within the realm,

whether permanently or temporarily upon a good title of possession, is

sufficient to found jurisdiction," not only in actions relating to that estate,

but in all personal kctions (per Ld. Pres. IngUs m Fmscr, 1870, 8 M 400, at

404) The rule of our law was so announced after a careful consideration

of the whole authorities, and, as explained by his Lordship, is in accordance

with " what has been generally laid down as a proper test of jurisdiction,

that the decree can be made effectual within the territory" (p. 40o).

The basis of this ground of jurisdiction was similarly explained m previous

cases (Ferric 1851, 9 S. 8o4, opinion of consulted judges, at 855; Ld.

Fullerton in Ma.rarthnr, 1842, 4 D. 354, at 362). The nature of the title

on which the property is held is not important, so long as there is a bene-

ficial interest which is capable of attachment. Thus jurisdiction has been

upheld where the defender owned a defeasible mid-superiority {Kirkpatnvl-,

1838, 16 S. 1200) : where he had right to an estate as apparent heir, although

he had neither made up titles nor entered into possession (Macarthur, 1842,

4 D. 354) ; where he was a bondholder infeft in Scotch heritage (Ashhurton,

1892, 20 R. 187) ; where he was a lessee of a house and shootings (Frascr,

1870i 8 M. 400) ; where the defender had conveyed away the estate, but

the action was brought to reduce the conveyance as a fraud upon his

creditors (Shai'-, 1869, 9 M. 449); and where his property had been con-

veyed Ijy the defender to marriage-contract trustees, to be held for his wife,

and if he survived, for himself in liferent and his children in fee, their

rifdi't not to vest till survivance and majority, and the only part of the deed

put on record was that which conveyed the estate to the trustees m trust

for the purposes after specified {Smith, 1894, 22 R. 130). But the mere

feudal title, without beneficial interest, will not be sufficient. Thus where

the defender had sold his property, but the disposition had not been

recorded, it was held there was no jurisdiction {Bovman, 1877, 4 R. 322).

But where there was no completed contract of sale, owing to the missives

bein<' improbative, the execution of a disposition which had not been

delivered at the date of action was held insutlicient to oust the jurisdiction

(Dovjic cfc Co., 1891, 18 R. 986). Wliere tlie defenders are trustees, the

possession of heritage by the trust will give jurisdiction against them qiul

trustees (i'V//vV, 1831, 9 S. 854; 67/rn-H 1868, 8 M. 772; Kennedy, l^^^>

12 R. 275; Robertsons Trs., 1888, 15 R. 914; Ashhurton, 1892, 20 R. 187).

But the possession of property by one of several trustees, though it would

found jurisdiction against him as an individual, will not found jurisdiction

a^'ainst the trustees (J/^^'Av /(:/<•, 1868, 6 M. 932; see also Lcmh, 1624, jMor.

4812 ;
Hrphurn, 1627, Mor. 4814; Haldane, 1724, Mor. 4818). AVhere the

defender is a foreigner, and the sole ground of jurisdiction against him

depends upon his possession of property in Scotland, the action must be in

the Court of Session, as the eominune forum of foreigners (Ersk. i. 2. 18;

M'JJrij, 1879, 7 R. 255).
, t • j-

4. The Possession of Moeenhle Property u-hich has been arrested Jurisdic-

tioni.s fundandic causa.—This ground of jurisdiction is based upon similar

principles to the ].rece(hiig. Heritable proi)erty being fixed sua vafurn

within the territory, remains open to the (Uligeiice of the Courts: but in

tlie case of moveables, these require to be arrested so as to fix them in tlie

territory (consulted judges in Ferric, 18:51, 9 S. 854; Ld. Fullrrton in

Macarthur, 1842, 4 1). 354). It is said to bav(! ])e("n l)orrowcd iVom Uollaiid,

where it was introduced from views of expediency and for the encourage-

ment of commerce (consulted judges in Cameron, 1838, 16 S. 918). The

arrestment proceeds upon warrant of the Sheriff or upon letters passing
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the Signet. It may be used to attacli any niovealilo proyxjrty (corjtorciil or
incorporeal) belonging to the defender in Scotland. Tlie ]»r(Jiierty, to be
arrestable, must be in the hands of another person than the defender, and
not a mere servant of the defender. If the moveables be validly attached
at the date of citation, there is jurisdiction, and the arrestment, having tlicn

eflected its purpose, no longer attaches the property, which may Ije parted
with unless attached by new diligence {North, 1890, 17 E. H. L. GO, Ld.

Watson, at 62, 63). It applies solely to the action in which it is used, and
in favour of the pursuer using it (Goocbain, 1871, 10 M. 214; Anderson,

1871, 10 ]\I. 217). The jurisdiction conferred by arrestment must l)e exer-

cised by the Court of Session, except in the case where a ship behmging to

a foreigner, or of which he is part-owner or master, has been arrested

within the sherilfdom, and the action is one which would be competent to

the Court against a Scotsman subject to its jurisdiction (Slierifl" Court Act,

1877, s. 8, subs. 4). The Sheril'l's have also a power within their jurisdic-

tion of detaining any foreign ship which has done injury to any ja'operty

belonging to Her Majesty or any of Her Majesty's subjects, found in any
port or river of the United Kingdom, or within tlirce miles of tlie coast,

until security has been given to answer for the injury (Merchant Sliipping

Act, 1894, s. 688). But it is thought this would not confer jurisdiction to

try the cause, unless it was otherwise competent, in the Sheriff Court.

(For details as to the circumstances in which jurisdiction may be founded

by arrestment, see Arrestment Jurisdictionis fundand^ causa.)

5. Arrestment of the Debtor's Person in Meditatione fugte.—A foreigner

who has been arrested under such a warrant (as to which, see Diligence,

vol. iv. 230) is subject to the jurisdiction of the Scotch Courts. Tlie juris-

diction depends upon analogous principles to those on which jurisdiction by
arrestment of moveables is founded : and, accordingly, it is in itself sufficient

to found jurisdiction, although the defender would not otherwise be subject

to the jurisdiction of the Courts (see Ld. Wood's judgment in Mnir, 1861,

23 D. 1232; see also Ersk. i. 2. 19-21; Morison, 1867, 5 M. 136; Burn,

1828, 7 S. 194; Irrine, 1869, 7 M. 723). Imprisonment under such war-

rants is now incompetent, except in the few cases in which imprisonment

after decree is still competent, viz. : For (1) taxes, fines, or penalties due to

Her Majesty, and assessments lawfully imposed ; and (2) sums decerned for

aliment (Debtors Act, 1880, s. 4; Rart, 1890, 18 E. 160). Such warrants

cannot be executed beyond the territory {Adam, 1887, 14 11. 800).

II. Jurisdiction in Real Actions.

In actions which have for their sul)ject-matter the determination of

the right of possession in, or ownership of, or of other right in land in

Scotland, the Court has jurisdiction ratione rci sitcc, although the parties

who may have to be called as defenders to the action are not otherwise

subject to the jurisdiction (Ersk. i. 2. 17 ; Williamson, 1635, Mor. 4815).

It is the only Court competent to determine sucli rights ; and, accordingly,

not only has jurisdiction, but exclusive jurisdiction (Story, ss. odo, 554

;

see also Ashhurton, 1892, 20 R. 187).

It has been laid down by the House of Lords in an English case, that

the Courts of the situs are not only exclusive as regards all (luestions of

title, but also in actions of damages for trespass, as the question involvcil

in such actions, and the rights of parties, depend on the title. The mere

fact that the question is raised in an action of damages does not change its

essential character. Accordingly, the Court refused to entertain an action

of damages for trespass to lands situated abroad {British South Afriea Co.,
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[1893] A. C. 602 ; see Ld. Herschell's judgment). Where, however, the

question involved, cilthough having reference to land, depends upon con-

tract or other considerations not peculiar to the ownership of land, the

question of jurisdiction will he determined according to the rules which

regulate jurisdiction in personal actions (see Dicey, Conjlid of Lcncs,

PI? 216, 218).

On the same principle, the Court has jurisdiction to determine questions

with reference to moveable property which is in manibus cura\ Accord-

ingly, where moveables have been placed in manibufi curcv by the raising of

an''action of multiplepoinding, the Court has jurisdiction to determine all

questions regarding such moveables, both against persons resident in the

territory and against foreigners. The jurisdiction arises ratione rei sita-.

The fmid being in the luinds of the Court, the Court has both the duty and

the power of distributing it according to the rights of parties, whatever be

their residence or domicile {Mansfield, 1795, ^lor. 2594, 2 Bell, Com. 68

;

Miller, 1838, 16 S. 1204; Croclhart, 1852, 15 D. 202; Black & Knox, 1805,

^lor. App. " Foreign," No. 7). But the jurisdiction thus exercised relates

exclusively to the fund in question, and, accordingly, a foreigner claiming in a

multiplepoinding docs not subject himself to the jurisdiction of the Court

in other matters by reconvention {Bell, 1852, 14 D. 837). Similarly, the

Court has jurisdiction, where necessary, to regulate the possession of, or

prevent interference with, moveal^le property situated within the territory

{Jones, 1862, 24 D. 319, Ld. Pres. IngUs, at 322). So also, where a wrong

is being committed within the territory, the Court has jurisdiction to

prevent it, although the wrong-doer is not subject to the ordinary jurisdic-

tion of the Court in personal actions {Waycjood, 1885, 12 B. 651).

III. Jurisdiction in Divorce.

While there are many actions in which the status of an individual may
be in question, the action of divorce differs from all others in this, that

in it the Court is asked to dissolve the marriage bond and thus change tlie

status of the individuals concerned. And as the status of an individual

is determined l)y the law of his domicile, so the Courts which have juris-

diction to alter his status are the Courts of his domicile. The law both of

England and Scotland is now definitely settled, to the effect that the domi-

cile'of the parties is the sole ground of jurisdiction in cases of divorce, l)y

the case of Lr Mrsvrier, [1895] A. C 517 (see Divorce, vol. iv. pp. 310,

311; Domicile, Mafrimonicd, vol. iv. p. ;527). There are many other

actions in which questions of status are involved, such as declarators of

marriage, of nullity of marriage, of legitimacy or bastardy ; but in these

the jurisdiction of the Court is not invoked to alter tlie status of any

person. It f(jllows that the (piestion of jurisdiction in such cases depends

upon wliolly different considerations. Thus in actions of declarator of

marriage, jurisdiction has been held to arise ratione contractus against a

defender personally present in Scotland, tlie ])lace of tlie contract, though

not domiciled there (see supra). So also, in declarators of nullity of mar-

riage, the Courts of the place of celebration have been held to have juris-

diction, although none of the parties are domiciled or resident tliere {Sotfo-

7/i«yrr, 1877, 3"
I*. 1 1. 1 ; Dlcoy, CoJifiiH 0/ Zaw.s, 276). Westlake (p. 82)

regards the residence of the defender as a good ground for jurisdiction in

such an action (see Mariuage). So also, in cases of docLualor of legiti-

macy, the jnrisrliction of the Court will not depend u])oii the domicile of

the piirsuer, but upon whcthci-, in the circuinstances of the i)articular

Ciise, there is jurisdiction against tiie ilcfender. Tims, for cxami)le, where a
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declarator of legitimacy is combined witli, and ancillary to, a declarator of
a right to succeed to heritable estate in Scotland, it is thought that the
Scotch Courts would certainly have jurisdiction to entertain it. Where, on
the other hand, the action does not affect Scotch heritage, and the defenders
are not personally subject to the jurisdiction of tlie Scotch Courts, the
Court will not have jurisdiction {Modcy, 1888, 16 R 78). In Enc-laiid
jurisdiction in declarations of legitimacy is regulated by the Legitimacy
Declaration Act, 1858 (21 & 22 Vict. c. 93), but this Act does not apply
to Scotland. So also residence without domicile would probably be
sufficient to give jurisdiction in cases of restitution of conjugal lights, or
judicial separation; and in cases of aliment the most tempoiaiy residence
would be sufficient (Ld. Watson in Lc Mesurier, [1895] A. C. 517, y. 526

;

see supra).

IV. JUEISDICTION IN BaNKKUPTCY.

The Scotch Courts have jurisdiction to award sequestration of the
estates of any living debtor, who is subject to the jurisdiction of the Court,
upon his own petition, with the concurrence of creditors to a certain amount
(Bankruptcy Act, 1856, s. 13). A person is subject to the jurisdiction of
the Court within the meaning of the Act when he is resident withhi the
territory in the sense required to found jurisdiction in personal actions as
above explained, but not when he is only subject to a limited effect onh', as
by arrestment, ratione contractus, or reconvention {Joel, 1859, 21 D. 920 ;

Goetzc, 1874, 2 E. 150; Thomson, 1862, 24 D. 331; Croil, 1863, 1 M. 509)."

It is not certain whether the possession of heritage would be sufficient, but
it is thought it would be (Ld. J.-C. IngHs, Joel, siqjra, p. 938).

"Where the petition is at the instance of creditors, the debtor must not
only be subject to the jurisdiction of the Court as above explained, but the

Court can award sequestration only if the debtor be notour bankrupt, and
if he has resided, or had a dwelling-house or place of business, in Scotland
within a year before the date of the presentation of the petition ; and in

case of a company, if it be notour bankrupt, and if within sucli time it has
carried on lousiness in Scotland, and any partner have so resided or had a

dwelling-house, or if the company have had a place of business, in Scotland.

Sequestration may be awarded of the estate of a deceased debtor who at

the date of his death was subject to the jurisdiction, at the instance of a

mandatary or of creditors duly qualified.

Secpiestration being a universal transference of the debtor's property,

there cannot be two sequestrations ; and, accordingly, if sequestration or its

equivalent has been awarded by a foreign Court of competent juris-

diction, sequestration in this countrv will be refused (Goetzc, 1874 2 K.

150).

This rule is juris gentium, and depends upon the principle that in

universal transferences of moveable property the law which rules is the

law of the domicile, and accordingly the appropriate Court to ellect the

transference is the Court of the domicile. The principles of international law

applical)le in all questions of jurisdiction in baidcruptcy were sunnncd u]>

by Ld. Pres. Inglis in these four propositions {Phosphate Sewage Co., 1878,

5 E. 1138): (1) When the Court of the domicile has vested the movealde
estate for distribution, no part of it can be touched or affected except

through these proceedings, and by the order of that Court. Its jurisdiction

is exclusive. (2) Where the bankrupt is a trading company with more
than one domicile, the process may be instituted in the Court of either

domicile, but that Court in which proceedings are first instituted has

S. E.—VOL. VII. l/i
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exclusive jurisdiction. (3) Tliese principles do not apply to real estate

situated beyond the country of the domicile. But in questions between

ditlerent parts of her Majesty's dominions, tliis is regulated by Statute (19

& 20 A'ict. c. 79, s. 102). (-4) Tlie trustee or assignee in the proceedings is,

in 'his character as such, subject only to the jurisdiction of the Court

to which he owes his title, and creditors claiming to participate m the

distribution nnist resort to that Court to make good their claims. (See also

Strothcr 1803, :Mor. voce "Forum Comj^etcns," App. No. 4; Mking, 1805,

cited Bell Com. ii. 571, note; 2 Dow, 230; Maitland, 1808 Mor. " Bankrupt,"

App. No. 20 ; Royal Bank, 20 Jan. 1813, F. C. ; Roy, 12 D. 1028.)

The word " domicile," in this connection, is used in the same sense as

in cpiestions of succession, for the rule in both cases is founded on the same

principle, viz. that moveables follow the person

—

mohilia sequuntur persona.

But it is to be observed that the matters to whicli the Courts in this

country must have regard, in determining whether they have jurisdiction,

have been deHned l^y Statute. And, accordingly, in a])plying the rules of

international law above noticed to Scotch sequestrations, the Court, it is

conceived, will regard the question of domicile as determined if the

requirements of the Statute are satis tied. In other words, the Legislature

has specified the matters whicli must be looked to in determining the

question of domicile. If these matters are present, the Court has jurisdiction,

and will vest and distribute the estate, wherever situated, according to the

law of Scotland. So also, where the process has been instituted in a foreign

Court wiiich recognises the same principles of international law, and

purports to exercise jurisdiction ratione domicilii, the Court would, it is

thought, treat the exercise of jurisdiction by the foreign Court as con-

cludinc^ the question of domicile, and recognise the process accordingl)-

{Goctze, supra; Wa.ycjood, 1885, 12 E. 651; Wilkic, 1870, 9 M. 168).

But while the Court will decline to award sequestration wliere the

existence of a proper process in a foreign country is brought under their

notice, it does not follow that an award of sequestration in terms of the

Statute is null because of the existence of a prior process before a competent

foreign tribunal {Gibson, 1894, 21 E. 840, Ld. Young, 847).

V. JUKISDICTION IN THE WINDING UP OF COMPANIES.

The Court of Session has jurisdiction in the winding up of all conq)anies

registered in Scotland (Companies Act, 1862, s. 81).

In the case of an unregistered company, which means any ])artnership,

association, or conqjany, except railway conq)anies incurporatcd by Act of

Parliament, consisting of more than seven members, and not registered under

the Companies Acts, the Court of Session has jurisdiction if the comi)any

have its principal i)lacc of business in Scotland, or one of its principal places

of business (Companies Act, 1862, s. 199). It has also jurisdiction in the

case of a conq»any incorporated in a foreign country and having its principal

jjlace of business there, but which has an office and assets in Scotland ;
and

the fact that there is a f(n'eign li(|uidatioii pcnilin- docs iiol jiHItI the juris-

diction of the Court to make the order, tJHJUgh this will geneially be made

ancillary to the li(piidation in the coiuitry of the domicile {MarshdU, 1895,

22 E. 697; Jiuckley, p. 466, 7th ed., and case there cited). But there is no

jurisdiction where the company has no office or branch, but carries on

business by means of agents {Lloyd, Gdnircde Italiano, 29 Ch. D. 219).

(See on the whole snl)jcct of winding np such f'oni])anics, I'nckley, note

to sec. 199, 7th ed., pp. 464 r( srrj.)

Sec Joint Stock CoMrANii'S.
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VI. JuuisDiCTiOxN IN Succession and Ad.ministuatiun.

The jurisdiction of the Court in actions brought against executors or
trustees with reference to the succession of deceased persons, while it ma}-
be sustained upon the same grounds as in ordinary petitory actions,
depends in certain circumstances upon a wider foundation. Further, the
Court, although possessing jurisdiction, exercises a discretion in determining
wlietlier it will entertain the case upon considerations of convenience.

The Court has jurisdiction to appoint and confirm executors wherever a
person dies possessed of estate situated in Scotland, and in the case of such
executors the Court has jurisdiction to entertain actions a<>-ainst tlici

deceased have been transferred by him to trustees, to be administered and
distributed by them, the Courts have jurisdiction to entertain actions against
such trustees in regard to the estate, independently of other grounds, where
the trust is one constituted in Scotland and to be executed there (Kcnncdu
1884, 12 E. 275, Ld. M'Laren, 282: Orr-Ewlng's Trs., 1885, 1?. IJ. H. L.

]'

Ld. AVatson, p. 23; Euhcrtson's Tr., 1888, 15 11. 920; Ashhurton, 1892, 20 11
196). The ground of this jurisdiction is thus stated by Ld. M'Laren in
Kenned//: "The obligation of trustees to account for their administration is

one and indivisi1:)le, and is in general to be enforced by an appeal to the
Courts of the country in which that obligation is to be fulfilled, and in which
the trust is to be executed." And Ld. AVatson {Orr-Ev:i,}ffs Trs., 1885, 1;J

R. H. L. 23) said :
" In my opinion the trust created ]»y the mortis causa

disposition and settlement is a Scotch trust, and primd facie his trustees are
amenable, in all questions touching the administration of the trust estate, to
the jurisdiction of the Courts of Scotland." (See also Tlioutson, 1895, 22 E.
866.) This general ground of jurisdiction over Scotch executors and trustees
does not displace the ordinary methods of determining jurisdiction. Accord-
ingly, trustees or executors, if subject to the jur'isdiction of the Scotcli
Courts on any ordinary ground, may be sued in Scotland in matters relating
to the trust or executry estate. Thus if the subject of the trust Ije heritable
estate in Scotland, the Courts will have jurisdiction (Charles, 1868, 6 M. 772,
per Ld. Pres. Inglis

; Martin, 1879, 7 E. 329). So if a trustee is subject to
the jurisdiction of the Courts in personal actions, the Courts have jurisdiction
over him in actions with reference to the trust estate {Ferguson, 3 V. 510,
per Ld. Loughborough: Rohertson, 1843, 6 D. 170; Cruikshank, 1843, 5 D.
733 ;

Ferguson, 1853, 15 D. 637 : Thomson's Trs., 1851, 14 D. 217 : Mamlistci^s
Exrs., 1834, 13 S. 171 : Boc, 1857, 20 D. 11 : Ferric, 1831, 9 S. 854: Bohertson,
18 Feb. 1817, F. C, note; Frcston, 1841, 2 Eob. 88; and see review of cases
by Lds. Selborne and Watson in Orr-Fiving's Trs., 1885, 13. E. II. L. 1).

Jurisdiction founded by arrestment would appear to be in this respect tlie

same as other giounds of jurisdiction in jjersonam {Young, 1838. 16 S. 572:
MMorine, 1845, 7 1). 270: Campbell, 1809, Plume, 258: Bigbi/, 18S3, 11 S.

256 ; Banhen, 1840, 2 D. 717 ; Inneraritg, 1840, 2 D. 8\?^).

But the exercise by the Scotch Courts of jurisdiction over foreign

trustees and executors is regulated by considerations oi forum convenicn.^.

The Court, in dealing with such cases, exercises a discretion conditioned by
the true and legitimate interest of the executry estate (Clements, 1866, 4 ^i.

592, per Ld. Pres. Inglis). The general rules which are followed in

determining tlie action of the Court in such cases are these: (1) Tlic

action will bi^ sustained wliere the trustee cannot di' will imt account in
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the proper forum {Peters, 1825, 4 S. 107). (2) If the trustee can be called

to account, and is willing to account in the proper forum, the action will

be dismissed {Browns Trs., 1830, 9 S. 22-1). (o) If it be doubtful whether

the Courts of the forum conveniens can give the pursuer a full remedy, the

Court will sist procedure with the view, if necessary, of aiding the action

of the foreign Court {Maernasfcr, 1833, 11 S. G85). {Orr-Eu-infjs Trs., 1885,

13 R 1, Ld. Watson, pp. 27 c( scq.: Sim, 1892, 19 E. 665; see also

Si/dnei/, 1897, 34 S. L. E. 532.)

See FoRU.M nox coxyexiens.

\'II. JUPilSDICTIOX OX THE GkOUXD OF EECONVEXTIOX.

Where a foreigner brings an action in the Scotch Courts, he is, upun

considerations of equity, barred from pleading want of jurisdiction in an

action brought against him by the defender which is necessary for the

complete determination of tiie rights of parties which are in dispute.

In these circumstances the foreigner is said to be subject to the jurisdiction

exreconventionc. The doctrine of reconvention as it existed in the law of

Kome, and has been received and applied in Scotland, is elaborately dis-

cussed by Ld. J.-C. Inglis in Thompson, 1862, 24 D. 331. The result

is thus stated: " lieconvention ... is a rule devised entirely for the

protection of a defender and fur the speedy determination of counter claims

—that the claims must either arise in eoclem 'ncfjotio or he cjusdcm r/eneru,

and that the rule will only apply where the two claims, the convcntio and

the rcconventio, may be tried simultaneously, and terminated either by a

single sentence or by two sentences, either contemporaneous or nearly

contemporaneous " (p. 344). Lds. Xeaves, Mackenzie, and Jerviswood

give, as examples of the circumstances in which it will apply, the case where

a foreigner sues upon a deed which is impeached by the defender (tii

grounds which require a process of reduction, the foreigner being then

bound to sulnnit to the jurisdiction in the action of reduction ; the case of

a counter claim giving rise to a plea of compensation or retention, but which

requires to be constituted by action ; and the case of a defender who has

claims against the foreigner in 2Mri mcderid, which might otherwise be left

in abeyance. Eeconvention has accordingly been held to ai)ply in a

reduction Ijy a trustee in a sequestration of a preference claimed by a

foreign creditor who had claimed in the sequestration {Ord, 1847, 9 D. 541)

:

in an action for redelivery of goods by a trustee in a sequestration against

a foreign creditor who had claimed {Burr, 1879, 7 E. 247) ; in a counter

action of damages for collision at sea {Morrison A Milne, 1866, 5 M. 130);

in an action to restrain a foreign company, wliich had claimed in a Scotch

liquidation, from proceeding in a foreign Court {Ccdifornia Bedwood Co.,

1886, l."'» E. 1202): in a suspension and interdict against foreigners, who
had I'aised action in Scotland, proceeding to ])ave the same qiu^stion

determined in a foreign Court {Umrson, 1860, 22 1). 685); in an action fif

damages for the o])i)ressive use of diligence on the dependence of an action

by a foreignei- {Bud/ic, 1852, 15 ] ). 267). It has been held not to apply

to an action of damages for assauR and slander against a foi'eigner who has

brought an action for a judgment debt (Thompson, si/pra); to an action

against a foreiuncr claiuiinii in a niultiiilei)oin(Hn''' bv a creditor who had

MO connection with the muki])le])oinding {Bi/l, 1852, 14 1 ). 8.">9): or to an

action upon a bill against an Ijigiishwoman who had brouglit a sus])C!nsion

and interdict against the holdei' from noting, jnotesling, or charging n]ion

it, which had l»ecn dismissed upon the liohlci- undertaking not to do

Huuiiiiary diligence upon it. Jt was held that the piocess of suspension,
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which was forced upon the defender in order to prevent an illegal u«e of

summary diligence, inN(;lved no submission to the jurisdiction upon the
question uf hability upon the bill (Duris, 1897, 24 1{. 297). An incidental
petition for recall of arrestments by a foreigner is not a ground for the
plea (Goodwin, 1871, 10 M. 214). To give rise to the plea in any circum-
stances, there must be a depending action between the same parties in

Scotland when the action is brought, or when the objection to the
jurisdiction is pleaded {M'Eiran's Trs., 1852, 15 D. 265 ; Lon(jv:orth, 1868,

7 INI. 70 ; Morrison & Milnc, 1865, 5 M. 130 ; Whytr, 1846, 8 D. 952).

VIII. Jurisdiction by Prorogatiox.

A defender may by consent waive objection to the jurisdiction of the

Court. The jurisdiction is then said to Ije prorogated. The consent may be

either express (Mackay, Manval, p. 63 ; Longmuir, 1850, 12 D. 926 ; Irvine,

1869, 7 M. 723) or tacit, Ijy pleading without protest against the jurisdiction

(Mackav, Manual, pp. 63, 65; Service, 1627, Mor. 7305; Ersk. 'i. 2. 29; A.
V. B., 1628, Mor. 7306 ; White, 1846, 8 D. 952 ; Forrest, 1845, 4 Bell's App.

197). Opinions were expressed in one case that a foreigner could not

prorogate the jurisdiction of the Court of Session ; but the opinions were not

necessary to the decision of the case, as it was held that there had been no
prorogation (Beoch, 1831, 9 S. 588). A defender who states the plea of no
jurisdiction unsuccessfully is not held to waive his objection Ijy stating oj.her

defences (Shaw, 1696, Mor. 7314). A defender can only prorogate the juris-

diction to the effect of waiving objections personal to himself. He cannot

confer jurisdiction in an action not competent to the Court. Thus he cannot
1iy prorogation give jurisdiction to a judge who has retired from the bencli

(Lines, 1827, 6 S. 279), nor to a judge outside his territory (Ersk. i. 2. 29),

nor in a case in which another Court has exclusive jurisdiction, (Ersk. i. 2.

72; Kcimecly, 1611, Mor. 7307; A. v. B., 1618, Mor. 7407; MDuff, 1586,

Mor. 7304; Clark, 1783, Mor. 7532; Lairrie, 31 Jan. 1812, F. C). So

jurisdiction cannot be prorogated in an action of divorce where the parties

are not domiciled in Scotland (Biiujcr, 1840, 2 D. 307). When the Court

has no jurisdiction to entertain the cause, it is pars judicis to take the

objection, notwithstanding that the defender does not plead it, or agrees to

waive it (Bedding, 1888, 15 R. 1102, a case of divorce; Bcid, 11 Jan.

1814, F. C).

IX. Criminal Jurisdiction.

The principal circumstance which determines jurisdiction in criminal

cases is the locus delicti. If a crime be committed in Scotland, no matter

by whom, the Scottish Courts have jurisdiction to try and punish the

offender. It is of course also necessary, before the offender can be tried and

punislied, that he be apprehended and lirought l)efore the Court. In this

respect criminal jurisdiction resembles civil jurisdiction ratione contractus,

and in order to its completion it is necessary not only that the crime l)e

committed within Scotland, but that the criminal be apprehended there

(Hume, ii. 57). It is generally true that unless the crime be connnittcd in

Scotland, and unless the criminal be apprehended and In-ought before the

Court, tliere is no jurisdiction. But to this rule there are exceptions:

(1) The jurisdiction of the Courts in the case of treason is founded, not upon

the locus delicti, but upon nationality, and accordingly the Courts have juris-

diction to try and punish the crime of treason by a British subject, whereve_r

it may have been committed (Hume, ii. 50, and cases of Kirkpatrick, I66.1,

and kacdoncdd, 1747, there reported). (2) If crime be committed by a
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Scotsman in Scotland, even if there upon a visit only, the Court has jurisdic-

tion, if the criminal be not a}ipvehended, to pronounce sentence of outlawry,

and single and liferent escheat (Hume, ii. 50, and case of CressiaU, 10 Feb.

1770, there reported). But it is not so in the case of a foreigner who is

under no obligation to remain and answer in the Scotch C'ourt, and whose
absence cannot therefore be regarded as contemptuous (Hume, ii. 57).

(:')) The Court has jurisdiction to try and punish the crime of piracy irrespec-

tive of the nationality of the offender or ship (Hume, i. 480), to try offences

committed by a British subject on board a British ship on the high seas, or

in any foreign port or harbour, or on board any foreign ship to which he

does not belong, and otfences committed by a foreigner on ])oard a British

.ship on the high seas (Merchant Shijipiug Act, 1894, s. G8G). Under the

Coining Act the Court has jurisdiction to try coining offences connuitted at

sea on ships registered at a Scottish port (24 & 25 A^ict. c. 99, s. 36).

(4) Oflences against the Foreign Enlistment Act (33 & 34 Vict. c. 90) are

triable by any Court before which the accused is brought, wherever the

offence may have been connuitted. Under statute the English Courts have

jurisdiction over any person who conspires or incites to murder any person,

whether a British subject or not, and whether within the Queen's dominions

or not, and to try any murder or manslaughter connuitted on land out of

the United Kingdom by a liritish subject (24 & 25 Vict. c. 100, ss. 4 and 9);

but this Act does not apply to Scotland.

The jurisdiction of the Courts extends over the whole territory of

Scotland, including ports, harbours, navigable livers, aud anchoring grounds
(leiris, 1858, 3 Irv. 16 ; M'AlUdcr, 1837,'" 1 Swin. 587). The question of the

jurisdiction rtf the Courts over the territorial waters, i.e. oN'cr waters within

cannon-shot of the coast, has never been raised in Scotland. It was raised

and decided in the negative in England in the case of TJie Franconia {R. v.

Kryn, 1876, L. B. 2 Ex. Div. 63).
^
Thereafter the Territorial Waters Act,

1878 (40 & 41 Vict. c. 73), was passed. This Act declares the jurisdiction of

Her ^lajesty to extend over the open seas adjacent to the coasts of the

United Kingdom, and all other parts ui her douiiuioiis, to such a distance

as is necessary for their defence and security. It declares any offence

committed in waters within a marine league of the coast to be within the

jurisdiction of the Admiial, i.r. the Aduiiralty of England and Ireland, but
provides that proceedings shall not be taken agaiust a foreigner without the

consent of the Secretary of State. This Act includes offences connuitted

witliin the territorial waters of Scotland, but it confers jurisdiction for the

trial of such offences upon the Courts of England and Ireland only.

As a crime may be made up of acts aud occurrences hapjteuiug in

dilferent i)laces, it may, in certain cases, be diiHcult to determine whether
the crime was committed withiu the jurisdiction or uot, and crimes are so

diverse in their nature and incideuts that no gcnciid lule can well be laid

down. (See discussion of this (|uestion in >^[v\>\u'U, Jlis/. a/' CrimiiKt/ Loir,

ii. 9 d Hrq.; Krji,,, 187G, L. \{. 2 Ex. Div. 63, Denmau. J.," 103: Coleridge,

C. J., 158; Cockburn, C. J., 232-23.5.) It is ilecidcd that there is jurisdic-

tion where a forgery, fabricatrd in England, is uttered in Scotland (Hume,
ii. 53, 54, and cases there; Ifintiphrri/.H, 1839, liell, AWr.s, 148); where it is

uttered in Scotland by Ix'ing ])Osfe(l in a letter addressed to luigland

(Jrjfrrya, 1842, 1 Ih'oun, :527, Bell, yolr^, 149); where goods are obtained in

Englanrl by a fraudulent letter despatched from Scotland {Withcrhujton,

1881, 4 Coup. 475, 8 It. J. C. 1 1, in whicji the ])revious cases arc reviewed),

and ricr rr/'sd (JJrfii/hiiri/, 1872, 2 ('ouji. ."'11): whei-(> money is obtained in

Scotland l»y a fraudulent advertisemeni in iMiglund (A/Ifin, 1.S73, 2 Coup.
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402); wliuie a Scotch bankrupt uplifts muuey iu England to defraud his

creditors {M'Kay, 186G, 5 Irv. 329). Thieves and resetters found in posses-

sion of stolen property may be tried where they are apprehended, the crime

being continuous. This is both at common law and by statute (Hume, ii.

54, and cases cited Macdonald, Crim. Lmo, 249, note 1 ; Acts 13 Geo. iii. c.

31, ss. 4 and 5 ; 44 Geo. iii. c. 92, ss. 7, 8 ; 24 & 25 Vict. c. 96, s. 114). This

applies only to the theft or reset which is continued by the possession, not

to any peculiarity in the manner of taking, as by housebreaking or the

like (Hume, ii. 55 ; AHson, ii. 78, 79). Under the Post Otfice Act (7 Will. iv.

and 1 Vict. c. 36, s. 37) the Courts of every place through which the letter

or article which is the subject of the oflence passes have jurisdiction ; and

in second offences of coining, the Court which tried the first offence has

jurisdiction as well as the Court of the locus (24 & 25 Vict. c. 99, s. 28).

Supreme criminal jurisdiction in Scotland is exercised by the High Court of

Justiciary (see Justiciary, High Court of ; Sheriff Court ; Magistrate).

Jtirispf*lldcnC6 (jurispo'udentia, or, separately, p7<(/ew^m /ims)

meant originally skill in Jus (q.v.) ; and ultimately came to mean the science

and art of law in the widest sense, as in Ulpian's definition :" Jurisprud-

ence is the knowledge, (notitia) of things human and divine, and the science

(scientia) of the just and the unjust " (Dig. i. 1. 10. 2).

In French usage jurisjjrudence signifies the large body of principles,

historical and theoretical, lying outside of codes and statutes, an<l elaborated

by theoretical writers and the law courts, but absolutely essential to the

administration of law (Austin, Jur. 670 ; Merlin, Ei^p. de Jur., s.v.).

In both English and French the meaning approaches law, or a body of

law, but with the implication that it is arranged or administered on some

scientific principle (e.g. Story's Equity Jurisprudence). This is the explana-

tion of such phrases as jurisprudence veterinaire : medical jurisprudence

(now discarded in Scottish usage) as applied to a body of rules of evidence

on medical subjects (cf. Dalloz, Jurisprudence ; Sirey, Eecueil General, where

JurisjJrudence de let Cour de Cassation is meiely a collection cf decisions of

this Court; von Ihevm^, Die Jurisprudenz des tCiglichen Lehcns (The Lclw

of everydi'.y life)).

In ordinary usa^je jurisprudence now signifies : (1) the science of lights

or of duties, and (2) the science of laws. Eights (with their correlative

duties) and laws aie distinguishable but inseparable. No discu-sion of one

without the otheis would be intelligilde, and so tlie title juiisprudence is

applied to either the discussion of topics lying on the border-land of law

and some otlier science, or philosophy or political history, but with no

immediate practical ajiplication, or to a more strict and abstract view

of the ordinary rules of law (cf. Pollock, Essays in Jurisprudence and

Ethics, i.).

The practising lawyer finds the science necessary for his purposes iu

the style books and books of procedure, and more recently in the works of the

institutional wiiters, and finally in such general works as the first chapter

of Bell's rrineipjles, Broom's Jcgcd Maxims, and Lindley's Jurisprudence (of

which see preface). But the criticism, amendment, imytrovement, and.-^iuipii-

fication ol the law and its forms can only be attained by a wider survey of

the subjert, iind this divides itself into three l^ranches: (1) the histoiieal

and arelufological
; {2) the ethical, i)olitic:il, and ecoiK niical ;

and (3) the

logical or formal. The bent of philosopliical juiisprudence in any rountiy

is generally determined by its political and legal institutions and the
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problems of law reform presented, lu Germany the ethical side has been

much cultivated, and in England the logical. " Our English lawyers have

no philosophy of law" (Pollock and Maitland, Hist. i. 153). On the other

hand, Scotland, owing to the position held by the civil law in this country,

the deference paid to the authority of Continental civilians, and the system

of legal education in this respect, goes with the Continent. Eecently legal

history has attracted much attention in England (see Miller, The Za7v of

Nature and Nations in Scotland i.).

A fairly complete liibliography of the subject will be found in Miller's

PhilosojjJu/ of Law (London, 1884), p. 408, and Hastie's Kant, p. xxvii.

In addition, the following may be referred to:—(1) Historical: Hearu,

Aryan Household; Maine's Works; Pollock and Maitland, History of

English Law ; Muirhead, Boman Imw ; and articles in the Juridical Eevicw

and Zrtw Quarterly. (2) Political and Etliical : Dicey, Laiv of the Constitu-

tion ; Seeley, Political Science ; Fitzjames Stephen, Liberty, Equality, and

Fraternity, and other works ; Leslie Stephen, Social Rights and Duties
;

Spencer, Ethics; Justice ; and Sociology ; T. H. Green, Princijiles of Political

Obligation ; D. G. Eitchie, National Rights ; Hastie, Kant's Philosophy of

Law ; and Puchta's Jurisprudence ; Hegel's Philosophy of Right, by Dyde
;

]Miller, Philosophy of Law. (3) Logical : Pollock, First Book of Juris-

jjrudence ; Holland, Jurisprudence.

See Laav ; Lnternatioxal Laav.

Jury.—[See Challenge of Jurors; Citation of Jury; Oath of

Jurors; Jury Trial; Criminal Prosecution (Solemn); Verdict.]

In a criminal trial five special and ten common jurors are balloted. If

the accused be a landed man (i.e. a landed proprietor), he is entitled to have

a majority of lauded men on the jury (Alison, ii. 386 ; Hume, ii. 311
;

Macdonald, 446). Although at one time it was the practice to allow to a

foreigner the indulgence of having foreigners on the jury, this is no longer

so. The jury are no longer supplied with copies of the indictment or lists

of cases (Criminal Procedure (Scotland) Act, 1887, s. 67), unless there is

some special reason for this—such as the complexity or extreme length

of the charges.

When the jurors have been sworn, there must be no private communi-
cation between them and any person. They must not leave the Court

except under the charge of an (jificer of Court, until their verdict has been

returned, or until they have been discharged (Hume, i. 417). Any corrupt

communication with the jury or a juror by tlic prosecutor, or any other

peison, to the prejudice of the panel, entitles the panel to absolvitor

(Hume, ii. 404). If at an early stage a juroi- become ill, it is competent,

with consent of accused, to ballot another, and to re-swear the whole, the

witnesses deponing again to tlie notes of thcii- evidence {M'Nnmara, 1848,

Ark. 521 ; Lundie, 18G8, 1 Coup. 86).

If botli prosecutor and accused consent, a jury wliich has been balloted

for a previous case may be taken to try another case (6 Geo. iv. c. 22, s. 18)

;

and this is frequently done in practice.

Jury Trial.— T. Origin of Jury Trial .and Constitution
or Jury.—Trial by jury in civil causes was made part of the judicial

proccduie of Scotland in tlio year 1815. P>y the Statute 55 Geo. III. c. 42,

on the proandile that trial by jury in civil causes would be attended with
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beneficial results tu the adininistmtioii of justice in tiiat ])ait of tlie

United Kingdom of Great Britain and Ireland called Scotland, provisions

were enacted for the trial of certain causes Ijy jury. By 59 Geo. in. c. :'>5,

the scope of the above Statute was extended, and the institution of jury

trial, which by the original Statute was limited in point of time, was made
permanent. By the Judicature Act, 1825, 6 Geo. iv. c. 120, the powers of

the Jury Court were still further extended. Under all these Statutes trials

by jury were conducted by a Court separate and distinct from the Court of

Session, called the Jury Court. This Court consisted of three judges (after-

wards increased to five), called the " Lords Commissioners of the Jury Court in

civil causes," and possessed a separate and suitaljle estal)lishni('nt of clerks

and other officers. As originally established, however, it had no independent

jurisdiction, but was regarded as a judicial connnission for the ascertain-

ment " of certain facts deemed pertinent to a cause by the judges of the

Court by whom the issues were remitted to the Jury Court to be tried."

The semi-independence of the Juryj Court was found to be inconvenient,

and in 18;50 the Court was abolished, and it was enacted that all trials

by jury in civil cases should take place in the Court of Session,

The number of a jury in a civil cause is twelve. The qualification of

common jurors is regulated by 6 Geo. iv. c. 22, s. 1. Everyone is qualified

who, at the time of the trial on which he may be required to serve, has and

is seized " in his own right, or in the right of his wife, of lands or tenements,

of an estate of inheritance, or for his or her life, within the county or

shire, city or place, from whence the jury is to come, of the yearly value of

five pounds at the least, or shall be then worth in goods, chattels, and

personal estate the sum of two hundred pounds sterling at least." Certain

persons are exempted from serving: All peers, judges of the Supreme
Courts, sheriffs of counties, magistrates of royal burghs, ministers of the

Established Church, and other ministers of religion who shall have duly

taken and subscribed the oaths and declaration required by law, and

whose place of meeting shall be duly registered, and parochial school-

masters, advocates practising of members of the Faculty of Advocates,

Writers to the Signet practising as such, Solicitors practising before

the Supreme Courts, procurators practising before any inferior Court,

having severally taken out their annual certificates, clerks or other

officers of any Court of justice actually exercising the duties of their offices,

jailers or keepers of houses of correction, professors of any university,

physicians and surgeons duly qualified as such and actually practising,

officers in the navy or army on full pay, officers of customs and excise,

messengers-at-arms and other officers of the law ; also lighthouse-keepers

and income tax commissioners (6 Geo. iv. c. 22, s. 2 ; 32 & 33 Vict. c. 36 ;
34

& 35 Vict. c. 103 ; :Mackay, Manual, p. 347). Not less than thirty-six and

not more than fifty jurors are cited. A list of these has to be returned by

the Sheriff of Edinburgh or of any other county or counties ;
" but so that

one-third of the number of jurors required, or if the number required

cannot be divided equally into thirds, a number as near as may be, at the

discretion of the Sheriff, shall be persons qualified as special jurors and

distinguished in the return accordingly ; in the event of the list to be taken

from the general jury book, as provided in the said Act, not being found

to contain the said proportion of sjecial jurors, the deficiency shall be

supported by names to be taken from the special jury book" (31 & 32 ^ ict.

c. 100, s. 45). As to the citation of jurors, it is" provided that the shenlf

clerk of the county in which any juror is to be cited shall " fill up and sign

a proper citation addressed to each such juror, and shall cause the same to
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be trausiuitted to hiin in a registered post letter directed lu him ;lL his place

of residence." The remuneration to jurors is at the rate of ten shillings a

day. Tlie jurors are chosen in open Court by ballot from the list of persons

summoned. The name of each person summoned is written on a piece of

paper ; these papers are put in a box and lots drawn in the usual way.

If any of the persons thus drawn do not appear, or are challenged with or

without cause, another is drawn in his place. Tlie jury consists of eight

common and four special jurors. It may be added that if any of the persons

summoned fail to appear, they may be fined unless their excuses are

admitted by the presiding judge (s. 44). Each party has a right to challenge

four jurors without cause. In addition to these, any juror may be challenged

as a party interested.

Special Jury.—If either ]»arty intends to apply for a special jury, notice

of motion must be given to the other party within four days after giving or

receiving notice of the trial ; this notice must be lodged and served thirty-

six hours before the motion is moved in Court. If a special jury is ordered,

the record and assistant clerk in the office in the Register House shall

transmit the order to the Sheriffs, Sheriff-Substitutes, or clerks in the district

from which the special jury is to come, requiring them forthwith to return the

names of thirty-six persons qualified to be special jurymen. As soon as the

thirty-six names are received, the clerk gives forty-eight hours' notice to the

]jarties' agents to attend at the Register House for the purpose of reducing the

jury to twenty ; after the jury is reduced, precepts are issued to summon the

jury (A. S., 16 Feb. 1841, ss. 14, 15). The qualifications for a special jury-

man are regulated by 7 Geo. iv. c. 8, s. 1. The granting of a special jury is

in tlie discretion of the Court.

II. What Cases are tried by Jury.—By the Judicature Act, 6

Geo. IV. c. 120, s. 28, the following list of cases to be tried by jury was
enumerated :

" All actions on account of injury to the person, whether real

or verbal, as assault and battery, libel or defamation ; all actions on account

of any injury to moveables or to land, when in this last case the title is not

in question; all actions for damages on account of breach of promise of

marriage, or on account of seduction or adultery ; all actions founded on

delinquency or quasi-delinquency of any kind, where the conclusion shall be

for damages only and expenses ; all actions on the responsiliility of ship-

masters and owners, carriers by land or water, innkeepers or stablers, for the

safe custody and care of goods and commodities, horses, money, clothes,

jewels, and other articles; and, in general, all actions grounded on the

principle of the edict Nautce, Cauponcs, Stabvlarii ; all actions brought for

nuisance; all acts of reduction on the head of furiosity and idiocy, or on

facility and lesion, or on force and fear ; all actions on policies of insurance

for maritime or fire or life insurance; all actions on charter parties and bills

of lading: all actions for freight; all actions on contracts for the carriage of

goods by land and watei' ; and actions for the wages of masters and mariners

of ships and vessels." liy the Court of Session Act, 18r)0, 1.'^) & 14 Vict,

c. .jG, proof on coniniission was allowed in ])lace of trial by jury in all cases

above enumerated, except in actions for libel or for nuisance, or such as are

pro])erly and in substance actions of damages. Then by the Kvidcnce Act,

180G, 20 & 30 Vict. c. 112, s. 2, it was enacted tli;it tlie Lord Ordinary, with

consent of ])arties or on sjiccial cause shown, miglit dispense with a jury in

any cause in dependence before liini. These latter Acts give considerable

latitude to the discretion (»f the juilge before whom the case is called, and
the Inner House will not readily interfere with tliis discretion. As to what
cases will in praftice be sent to a jury, it is not easy to he specific, but it
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may be Uikeu tliat, generally speaking, all actions of ilaniag(/s, wlieliier fur

accident (M'^Lroi/, 1881, 9 R. 100), defamation, or nuisance, all actions as to

public rigbts-of-way (Fatcrson, 1893, 20 11. 370), and actions of reduction of

deeds on tbe ground of tbe incapacity of tbc maker, or of facility and cir-

cumvention (Clark, 1885, 13 R 313), will be sent to a jury, unless special

cause be sliown, or unless parties consent to a proof in tbc ordinary way.

Actions of declarator of rigbts-of-way are not mentioned in tbe list of cases

enumerated in tbe Judicature Act, and tbere is a divergence of opinion as to

wbetber sucb actions ougbt to be sent to a jury, Ld. M'Laren being strongly

of opinion tbat tbey ougbt not (Frascr Tythrs Tr$., 1890, 17 K. 670), and

tlie late Ld. Benbolme sbaring tbe same view {Macfie, 1872, 10 M. 408). liut

wbetber rigbt or wrong, tbe practice appears to be, in general, to try sucli

actions l)y a jury; in Blair, 1884, 11 R. 515, tbe Lord Ordinary (Ld. Fraser)

observed :
" I bave examined tbe cases on tliis subject for tbe last tbirty years

to ascertain tbe practice of tlie Court ; and—setting aside tbe special case

of Macfie v. Strirarf, reported in 10 M. 408— 1 can only find two classes of

cases involving claims to a rigbt-of-way wbicb were not tried by a jury "

;

and Sheriff' Mackay states in bis Manual of Practice, p. 325, tbat such actions

are generally tried by jury. There are, however, exceptions to the rule.

Thus where, in the opinion of tbe Court, the (|uestions at issue were of too

complicated a nature to be tried by jury (Macfie, 1872, supra), or where tbe

right-of-wav formed the subject of a correspondence in the public press

(Macphcrson, 188G, 14 E. 7 ; Blair, 1884, 11 E. 515 ; cf. Hope, 1898, 5 S. L.

T. No. 433), or where tbere was a strong popular feeling on the question

(Frascr Ti/tlers Trs., 1890, 17 E. 670), or where there was a mixture of law and

fact (Laidlaw, 1874, 2 E. 148), the Court ordered tbe case to be tried without

a jury. In actions of damages, also, the Court will dispense with a jury in

exceptional cases, thougli tbe mere fact tbat the probability tbat only a trifling

award of damages will Ije recovered is no reason for withdrawing an action

from tbe general rule (Rhind, 1893, 21 E. 275; Crcdjh, 1892, 19 E. 580:

Donnachie, 1892, 20 E. 210 ; see also Appeal for Jury Trial (vol. i. 262)).

III. 'J'/ME AXD Place of Prial.—After issues have been adjusted

and approved, the Lord Ordinary, on the motion of either party, may
" appoint a time and place for the trial of sucb issue or issues, such time

being as soon after the date of such approval as with reference to the

proper trial of such issue or issues conveniently may be, and, except upon

special cause shown, not later than three weeks from tbe date of such

motion ; and such trial shall proceed at the time and place so appointed

unless at the time of such appointment one or other of tbe parties shall

intimate to the Lord Ordinary that he objects thereto, in which case the

Lord Ordinary shall report the matter to the Court, by whom it shall be

fixed when and where the trial shall proceed" (13 & 14 Viet. c. 3.6, s. 40.

This section does not supersede sec. 46 of k. 8., 16 Feb. 1841 ;
Hampton,

1885, 12 E. 969). If tbe trial takes place during session, the Lord Ordinary

before whom tbe cause depends, presides; if at the sittings in vacation, one

of the judges of the Division usually presides. If the trial is to be held by

the Lord Ordinary during session, notice of trial to tbe opposite party is

not required, a motion before a Lord Ordinary to fix tbe date of ^trial

being equivalent to notice for the sittings (M'NciU, 1853, 15 D. 582).

Where the pursuer gave notice of motion for the sittings, and the defender

thereupon moved the Lord Ordinary to appoint the place and time of

trial, the Court lield that the defender's motion was not incompetent,

and that the duty of the Lord Ordinarv was to report (7?<7/, 1862, 24 D.

603).
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IV. Notice of Trial.— If either party desires the trial tu he held at

the sittings, notice of trial must he made to the opposite party. Notice of

trial is recrulated hy A. S., 24 Fel). 184G. It is therein enacted that as

soon as the issues are finally lodged, the pursuer may give notice of trial.

If he fails to do so within ten days, or if ho countermands the notice duly

given, the defender may then give notice to the pursuer, or countermand it.

If defender countermands, the right of the pursuer revives for ten days

lifter the date of such countermand ; in case either party countermands his

notice, it is competent for the Court or judge to fix the time of trial on

cause shown by the opposite party {Evans, 1886, l:] E. 1103). Except for

failure to conform to the regulations here laid down, the pursuer does not

easily lose his right to lead in the matter of notice. If he exercises his right

discreetly and reasonably, it ought not to be interfered with, unless some

special cause, in the way of expediency or as matter of justice between the

parties, be shown for controlling \mn{Bcll, 1802, 24 D. 603, per Ld. J.-C. Inghs:

.see also M'Ndll, 1853, 15 D. 582 ; North British Ewy. Co., 1865, 3 M. ;".40 :

Mvshrt, 1856, 18 I). 486 ; Lauder, 1857, 20 D. 71). Notice of trial must

be given fifteen days previous to the trial, if the cause is to be tried m
Edinburgh: if the trial is to be on Circuit, notice must be given on or before

the second last day of session immediately preceding the Circuit at which

the cause is to be tried (A. S., 16 Feb. 1841, s. 12). After notice has been

given to the opposite party, if he desires to have the place of trial changed,

he must, within four days from the receipt of such notice, make a^motion

for that purpose in the Division to which the cause belongs {ih. s. 13). All

regulations as to notices of trial are the same in the case of a new trial as

in tlie case of tlie original trial {ih. s. 41). In all cases where notices of trial

or countermands of such lujtices " are directed to be given under this Act of

Se<lerunt, the principal notice, signed by the agent, shall be lodged in the

Jury Otlice in the Eegister House, and a copy served at the same time upon

the'agent for tlie opposite party: and where the motion is to be made before

the Division, a copy of the notice must also be lodged with the Keeper of

the Inner House Ifolls ; and in all cases in which any number of days'

notice is required to be given for business to be done, the days are to be

computed by excluding the day on which the notice is given, ancl including

the day on which the business is to be done" {ih. s. 44). By A. S., 22 June

1850, it is enacted that "when a notice of trial has been given by either

party in a cause for the sittings after the winter session of the Court, or for

the sittings after the summer .session of tlie Court, or for the sittings in the

Christmas recess, it sliall not 1)0 competent to countermand such notice

after the exjiiry of the time witliin wliich notices of trial retiuire to ])e

given for such sittings; i)rovided always that it shall be competent for

either party, after the expiry of such time, to apply to the Court to post-

pone the trial, for any cause \vhich could not have been foreseen previous

to the expiry of such time; and it sliall also be competent to make such

ay.plication, after the termination of the scs.sion, to the judge who is to

preside at the trial, or in his absence to the Lord Ordinary on the Bills, it

being shown to the satisfaction of such judge or Lord Ordinary that the

ay)])lication could not have been made to tlie Court during session." Taking

this section of A. S., 22 Juno 1850, along with sec. 44 of A. S., 16 Feb.

1841, and A. S., 24 Feb. 1816, the Court were of opinion that the 44th

section of A. S., 1841, could not ho held to be in force to the effect that

any failure to comjily with any i)art of its directions must necessarily be

followed by a nullity, and conserpKjntly the Court held that, where the

countermand was given to the ojipositc party within the time prescribed by
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the Act of 1859, the faihu-e to lodge the (hijihcate eounleniiand ou the
proper date inferred no nullity as regarded the countermand {Gon/on, 1865
;! M. 595).

V. PosTPOXEMENT OF Trial.—At any time hefore the jury is

empannelled and sworn to try a cause, it is competent " to a})ply to put ofl"

the trial on account of the unavoidable absence or sickness of a material
witness, or for other sullicient cause, to the satisfaction of the Court, and
supported by oath or athdavit, if the Court sliall so require ; or in vacation,
by the judge before whom motions are to be heard as before directed

; and
upon payment of such expenses as shall have been incurred by tlie o])]iosite

party in consequence of the delay of the trial " ; if the reason for postpone-
ment be known during session, the motion must be made in session, upon
notice to the opposite party (A. S., 10 Feb. 1841, s. 25).

y\. Abaxdonmext.—If it shall appear to the Court tliat a party lias

aliandoned his suit, or if the pursuer, or the party appointed to stand as

pursuer, shall not proceed to trial within twelve months after issues have
been finally engrossed and signed, the Court shall proceed therein as in

cases in which parties are held as confessed, unless sufficient cause be shown
for delay to the satisfaction of the Court. And in case either i)arty shall

not appear at the trial, after due notice has been given, the party appearing,
if pursuer, is entitled to lead evidence and obtain a verdict ; if defender, he
is entitled to a verdict without evidence. If the party appearing declines

to proceed in this manner, the judge shall certify to the Division the fact <»f

non-appearance, and the iJivision shall proceed as in cases in which parties

are held as confessed ^Ilo8s, 1889, 16 li. 871), unless it shall be sliown to

the satisfaction of the Court that the failure to appear was caused by
some sufficient cause (A. S., 16 Feb. 1841, s. 46). This section does not
apply where a trial has taken place, a verdict been returned for the
pursuer, and that verdict set aside, and the pursuer has thereafter for

twelve months failed to take any further step {Macfarlane, 1892, 19 li.

953). By the 10th section of the Judicature Act, 6 Geo. iv. c. 120, the

pursuer may, after closing of the record, abandon his action on payment
of full expenses, and bring a new action, if otherwise competent. But
where, after the minute of abandonment was lodged, the pursuer failed

to pay the expenses, the pursuer was lield to have lost the privilege of

abandonment, and the defender was assoilzied {lioss, 1889, 16 R. 871). The
46th section of A. S., 16 Feb. 1841, above mentioned, is not superseded by
sec. 40 of the Court of Session Act, 1850, 13 & 14 Vict. c. .".6 {Hampton;
1885, 12 R. 969).

A' 1 1. Procedure prior to Trial.—Up to the date of closing the
record tlie procedure is the same as in ordinary Court of Session actions.

After closing the record it is customary, where a jury trial is asked for, for

the pursuer to ask an order for issues. If this course be followed, and
issues ordered, parties may discuss the relevancy of the action on tlie adjust-

ment of issues. It is, however, not uncommon for the case to be sent to

the procedure roll for discussion on the relevancy. This may be done if it

is obvious that a long and difficult discussion will ensue, or where the

parties agree to ask for this course to be followed. The advantage of the
discussion taking place on the issues is that all the averments and conten-
tions of the pursuer are focused in the issue, and the judge is enabled, by
consideration of it, to discover at a glance the position of the pursuer, which,

in the absence of an issue, might cause both trouble and delay. If issues

are ordered within eight days, parties should lodge them two days before

the day so fixed. By 31 & 32 Vict. c. 100, s. 27 (•'!), it is provided that if



238 'TUPvY TKIAL

the parties consent, or if the Lord Ordinary considers it expedient, the Lord

Ordinary may order the case to be tried \yithout the adjustment of issues.

This Nvas done in the case of Brannan, 1884, 12 E. 61, and the Lord Justice-

Clerk (Moncreilf) obseryed that %yhere such a course is followed, it is quite

improper for the jury to haye the record itself in their hands ;
the proper

com-se is for the judge to put before the jury the points that arise on the

record. If issues, \\\\ii\\ ordered, are not lodged within the time appointed,

it is competent fur the opposite party to enrol the case, ami to take decree

by default (A. S., 1-" July 1865, s. 12). After issnes haye been finally

adjusted, a canse neyer falls asleep. If, ho^yeyer, the pursuer, or the " party

appointed to stand as pursuer in tlie issue," fails to proceed to trial in

twelye months, the Court shall proceed as in cases in which parties are held

as confessed (A. S., 16 Feb. 1841, ss. 46, 47). The Court will refuse decree

if they are of opinion that sutticient canse has been shown for the delay.

See Issues.

VIII. Fnocekdixcs at the Trial.—A. Vrocadarn.—As soon as the

jury is empannelled and sworn, it is the duty of the Clerk to read the issues

"to the jury; after which tlu' junior counsel for the pursuer opens the case.

The evidence for the pursuer is then led. When the i)ursuer's eyidence is

closed, the junior counsel for the defender opens his case ; then follows the

defender's eyidence ; when it is closed, senior counsel for tlie pursuer replies,

and is followed by senior counsel for the defender. If the defender leads

no proof, however, pursuer's counsel has no right of reply (A. S., 16 Feb.

1841,8.27).

li. Excrptions.—Wiifu an c.xceiitiou is taken in the course of a jury

trial, a note thereof shall be taken by the judge, or, if he shall so direct or

the party excepting shall think proper, a note thereof shall be %vritten out

and signed l)y such party or his counsel, and also by the judge, at the time

(;31 & :32 Vict. c. 100, s. 84). Tlie instrument containing an exception is

called the l)ill of exceptions ; it contains a distinct statement of the excep-

tion so noted, with such a statement of the circumstances in which the

exception was taken (including, if necessary, a statement of the purport of

the evidence) as, along with the record in tlie cause, may enal)le the Court

to judge of such excei)tion ; uidess the l)arty, or the ])residing judge, or the

Court 'considers it desirable, it is not necessary to submit to the Court the

notes of evidence or the documentary evidence adduced at the trial
:

if

these are submitted to the Court, they form no part of the l)ill of excep-

tions. See Bill of Exceptions.

C. rrodticAion of JJ()cumcnts,<;tc.—All writings which arc meant to be put

in evidence at the trial of a cause must be lodged within eight days before

tlie trial with the clerks in tlie llegister House, and notice must 1>e given

[i) the opjxtsite party that they are lodged. If, however, either party has

failed to lodge within the recjuired time, and if it can ])e shown to the

satisfaction of the judge that they could not l)e lodged in time, they may

be admitted (A. S.,'lG Feb. 1841, s. 10). All jJans, maps, models, or other

such pi-oductions to be used ;i1 the trial, must also be lodged with the

clerks at the llegister House eight days l)efore the trial (s. IM). The eight

days include either the day when the ])roductions are made or the day of

trial (Mackay's Munnal, ]).\".4:;). liy sec. 20 of the above Act of Sederunt

it is provided that "when it is deemed necessary by either of the ])arties

that the original of any registered instrument, or any recorded j-roeess, or

any process (le)iending, or that may have depended, in any other Court

shall 1)C lodged in i.roresa, it shall be comi)etent for the l)arty to apply to

the Lord Ordinal v in the cause before the issues arc signed, and thereafter
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to the Court, or in vacation as after directed, for a warrant U) authorise and
direct the Lord Clerk Register and his deputies, or the keeper of any otlier

register, in whosi custody the instrument or process is i)reserved, or the

Clerk of any Court before which such process is depending, or may have
depended, to deliver u]) the same to the clerks aforesaid, at tiie ofhce in the

Register House, in order to be produced at the trial, upon delivery of tiie

warrant, and a proper receipt and obligation for redelivery after the trial;

and provided such application has been intinuited U> I he agent of the

opposite party, and also to the Lord Clerk Register or his deputies, two days

before such application is made, it shall be competent to the Lord Ordinary,

or the Court, if tliey shall see cause, to grant such warrant in such terms

and under such conditions and qualitications as may be deemed necessary."

Along with the documents produced there ought to be an inventory. No
document will be rejected by reason of the omission to fix a stamp, or by
reason of the insulhciency of tlie stamp, provided the party tendering the

same shall, before the conclusion of the trial, pay into Court a sum of

money certified b}' the judge to be the amount of stamp duty chargeable,

along with the penalty. The judge's decision on the matter is not subject

to review (;31 & 32 Vict. c. 100, s. 41). See Evidkxce.

D. Notes of Evidence.—Prior to the Court of Session Act, 1868, the only

competent record of the trial was the judge's notes. These notes are still

used by him in charging the jury. Where the parties agree, however, the

evidence taken in shorthand and extended by the shorthand writer may,
with the judge's consent, be subsituted for the judge's notes for all purposes

;

and if this be done, it shall not be competent to ask for the judge's notes

(31 & 32 Vict. c. 100, s. 27).

E. Judi/e's Charge.—The duty of the judge, after the evidence has been

led, is to charge the jury on the whole case. It is customary for him to

give a brief resume of the evidence on both sides, suggesting, if necessary,

what he considers the proper and reasonable view of the facts ; it is not,

however, indispensable for him to mention the facts at all, if he is of

opinion that the jury require no guidance, or if the facts are still fresh in

the minds of the jury. His main duty is to state the law- applicable to the

case in such a manner that the jury can have no doubt as to what the

law is.

F. Verdict.—The jury, if unanimous, may return a verdict immediately

after the charge ; if not unanimous, a verdict cannot be returned within

three hours. After three hours, a verdict by a majority may be returned.

In cases of equality the juror first sworn has a casting vote. The verdict

ought to deal separately with each of the issues. In England special

verdicts are common. A special verdict is one where the jury return

certain findings in fact, leaving it for the judge to apply the law ; though n(»t

unknown in practice in the Scotch Courts, such verdicts are now almost

obsolete {Murray, 1870, 9 M. 198; A. S., 10 Feb. 1841, s. 31). The
verdict, to be final, must be applied liy the Court. This is done by motion by

the party for whom the verdict has been found. If the cause has been tried

in session, such motion may be made at any time after the expira-

tion of ten days after the trial ; if in vacation, the motion may be made at

any time after the expiration of six days after the commencement of the

next session (A. S., 16 Feb. 1841, s. 34). On the motion to a])ply the

verdict it is competent for the Court to amend the verdict if it does not

express properly the intention of the jury {Marianski, 1854, 1 ]\Iactj. 766).

I>y the Court of Session Act, 1868, s. 36, it is provided that " the judge at

the trial may direct the jury upon any matter of law (subject to the opinion
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of the Court upon such direction), and with hbertv to either party to move

the Court to enter the verdict for such party, although returned against

him, if the Court shall be of opinion that such direction was erroneous, and

that such party was truly entitled to a verdict. The opinion of the Court

upon any du-ection so given may be obtained upon motion to enter the

verdict for the party moving ; and if the Court shall be of opinion that the

direction was erroneous, and that the party moving is truly entitled to the

verdict in whole or in part, they shall direct the verdict to be entered by

him, m wliole or in part, either absolutely or on such terms as they may

think tit, otherwise they shall refuse the motion ;
or they may, if necessary,

setasiile the verdict and order a new trial; provided also that in such

applications, as well as in motions for a new trial, it shall not be necessary

to print the notes of the evidence for the use of the Court ; but the judge's

notes may be produced at any time if required." After the jury has been

discharged it is incompetent to show by the evidence of jurymen that tlie

verdict does not correctly express the intention of the jury {Piric, 1890,

17 E. 1157).

IX. /t'AT Trial at Circuit Courts.—Instead of a trial being held

at the sittings or by the Lord Ordinary, it may be api)ointed to be tried at

Circuit. If a trial is to be held at Circuit, it must be held at the Circuit

which has jurisdiction over the place to which the subject-nuxtter of the

action belongs (iMaciniosh , 1871, 9 M. 698). Notice of the trial must be

made in the ordinary way. By the Court of Session Act, 18G8, s. 46, it is

provided that " where a cause is appointed to be tried at any Circuit town

in any period of vacation or recess, and no special diet is tixed for such

trial, it shall be lawful for either of the judges presiding at the sittings of

the Circuit Court of Justiciary in such Circuit town to try the same, and

such trial may proceed either at the same time with the sittings of the said

Circuit Court of Justiciary or at the termination thereof." It is provided

by the Court of Session Act, 1868, s. 50, tliat agents entitled to practise in

the inferior Courts may attend a jury trial on Circuit as sole agent in the

cause. The permission to hold jury trials on Circuit has not been taken

advantage of to any great extent, and the practice may now be regarded as

having fallen into desuetude.

X. Appeals for Jury Trial.—By the Court of Session Act, 1868, it

is provided that it slmll lie lawful, by note of apjjcal under this Act, to

remove to the Court of Session all causes originating in the inferior Courts

in which the claim is in amount above £40 at the time (31 & '^2 Vict.

(• 100 s 73). Tliis power is suljject to the conditions specified in the

.I'udiciiture Act, 6 Geo. iv. c. 120, s. 40 {Willison, 1893, 20 R 976). The

(Jourt may either remit to one of the Lords Ordinary or a])point one of its

own number to preside at the trial. The appeal is taken against an inter-

locutor in the SherilV Court allowing a jaoof, and must be i»resented witlhn

fifteen days after the ilate of such iiiteilocutor. AVlien once the appeal is

lodged, it supersedes Uir innnf. In tlie case of Cochrane, 1883, 10 R 1279,

the Court stated it to be its opinion that l)y an a]»peal " the case is removed

from the Sherid' Court, and that it may be dealt with in the same manner

as if it lia<l originated in the Court of Session"; and in a sul)se([uent case

this Htatcmeiit was founded on by one of the parties, who claimed that, as a

result, it followed that the Court were not empowered to send the case back

to the Sherifr Court for ]jroof. Tliis view, however, was not accei)tcd

(L'rfhii/y, 1886, 13 B. 882). The Court lias a discretion in tlie matter

{Ci'.nninf/hfim, 1893, 21 B. 19). WJierc the action, though nominal, was in

reality an action involving the question of rosting-owing, the Court remitted
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to the SherilTfor i)roof (Ciouiiuf/haw, 1893, 21 li. 19) ; again, where the action
was for (laniages by a tenant for illegal removal, and the case was a trifling

one, the Court remitted to the Sheriir {Nicol, 1893, 20 U. 288). On the other
hand, the Court refused to remit where the ground for doing so was that
the Sheritr knew the circumstances of the case, he having already settled

an action dealing with a claim connected with the same subject-matter
{Johnstone, 1894, 21 E. 777); but in a subsequent case it was observed that
the case of Johnstone laid down no general rule {Craioforcl, 1895, 22 R. 367).

It is competent for the Court, on an appeal for jury trial, to remit the
question, not to the Sherilf, but to a Lonl Ordinary, for proof without a

imy {Willing & Co., 1892, 20 E. 34; Jaidlcm, 1874, 2 li. 148).

[See jMackay, Practice, vol. ii. pp. 30 et seq[. ; Mackay, Manual, pp. 325 et

seq. ; Macfarlane, Practice in Jury Causes.]

Jus, in Roman law, has two main significations: (1) law, norma
agendi, the system of rules regulating the actinns and relations of men, e.g.

jus civile, jus puhlicum, etc.
; (2) xi'j}\t,facultas agendi, the power or authority

to do a thing, e.g. jus commcrcii, jus in re oliend. In this, second sen-e the

term was used to denote the wliole sum of a man's rights, e.g. an heir was
said to enter in omne jus of tlie deceased. The term jus has other special

meanings in Roman law. Thus it denptes law with a human sanction as

opposed to/«s, law with a religious sanction, and, in the later em])ire, it was
used to describe the law contained in the writings of the jurists, as distinct

from leges, the. enactments of the emperors. Jus also denotes the phice in

which justice is administered, or the presence of the magistrate, as in the

phrases in jus vocatio and in jure cessio. So, in an action, the proceedings

before the ma<^istrate were said to be injure, as opposed to those before the

judex, which were injudicio.

There were three factors in the development of jus in Rome, jus civile,

jus gentium, and jus naturale. Jus civile was the old rigid and technical

law, applicable onlv to Roman citizens. Jus gentium was an equitable

system, free from formalism, built up mainly by the peregrine pnetors, and
applicable to all free persons, whether Romans or foreignei'S. Jus naturale

was an a|)plication to legal rehitions of the central principle of the Stoic

philosophy—a type of perfect law, inherent in the nature of men and

things, to which it was the duty of law-givers to make enacted laws

conform.

The law of Rome was divided into jus publicum and jus privatum. Jus

publicum is that which relates to the State, and comprehends the law of

religion and constitutional law. Jus 2Jrivatum is that which has to do with

the relations of private individuals. Another division was that into jus

seriptum, or written law, and jus non seriptum, or law based on immemorial

usage.

The subject-matter oi jus privatum is distributed by Gains and Justinian

in their Institutes under the heads of persons, things, and actions.

The sources of the jus seriptum are enumerated by Justinian as

follows :

—

Leges, enacted by the people in the comitia centuriata
;
plcbiscita,

enacted by the concilium 2'>lchis\ senatus-consulta, onlinances of the senate;

principum placita, consisting of epistola;, rescripia, or mandafa, addressed to

individuals, and determining doubtful points, rffcrf^« or judicial .sentences, and

edicta or laws generally binding ; magistratuum edicta or jus honorarium.
;

and the responsa prudentium, opinions by the juris consulti who were

officially authorised to interpret the law.

S. E.—VOL. VII. 16
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Jus accresccndi.—See Accretion.

Jus crcditi.—In a wide sense, this term may be applied to the

ricrht which is stated in the creditor in any personal obligation, and which

may be enforced by personal action. It has been used to describe such

widely differing rights as those of partners in private or public companies,

and of heirs mider marriage contracts, entails, and trust deeds. In this

sense it is equivalent toi^s ad rem, and covers the whole range of obliga-

tion • beinc' distinguished, on the one hand, from a mere spes, which confers

no jus whatever, and, on the other hand, from a real right or jus m re,

which founds a preferential right. (For a suggested, but, it js thought an

unfounded distinction heUxeenjus ad rem and Jus credih,&ee Mmond, 185h,

3 Macq. pp. 122, 129.)
, . i

•

The term jus crediti, however, is now generally understood m a more

restricted sense as descriptive of the rights conferred under contracts ot

marriacre, or deeds of a like nature for settling provisions upon wives and

children of a marriage. It is in this restricted sense that the subject is here

more particularly treated.
.

1. Essentials of a 2rro2)er Jns crediti.—To the creation of a j us crcditt m
the proper sense of the term there are two essential factors, which must be

carefully distinguished. (1) A present right must be stated in the creditor,

which (2) mus't avail in competition with onerous creditors. For a jus

crediti is
" a right which entitles the parties vested with it to compete with

onerous creditors on a deficient fund"(Ld. Benholme, Wilsons Trs., 1856,

18 D. 1096, p. 110-4). Any right which falls short of this is not a trnQ jus

crediti ; any right which has a higher effect, and which confers a preference

upon the holder, is no longer a jus crediti but a real right.

(1) A present right must be stated in the creditor. It need not

necessarily, however, be presently exigible, for an obligation to pay or deliver

at a future date will create a present right in the creditor, vesting in him

from the date of the obligation. As the determination of this first point

depends primarily upon the intention of parties, and the ascertainment of

the import of the deed granting the right, it becomes a question of con-

struction in each case whether or not a present right effectual against the

granter and his representatives has been conferred.

(2) The right conferred must also be effectual against creditors of the

granter. It i? solely in this connection that considerations of oncrosity in

tlie grant or of solvency in the granter become relevant, as defending the

right against challenge by creditors either at common law or under the

statutes relating to insolvency and bankruptcy.

2. Provisions to Wife.—Under tlie ordinary forms of antenuptial con-

tracts the wife has njus crediti for her provisions. Slic receives the char-

acter and rights of a creditor of her husbiuid, and ranks jx^'^'i' 2'>ct^ssu witli

other creditTns, either absolutely, or contingently, upon her survivance of

her husband (Ersk. iii. 9. 22, iii. 8. 36, note ; Menzies, Convey. 445 ;
Wilsons

Tr8.,sup., 8. 1). lint she has, fjua wife, no preference beyond what she may

establ ish'by diligence (/vci7/i, ](;88, Mor. 11833; Allan, 1713, Mor. 11835;

liell, Com. i. 683). Wheie ])rovisions in favour of a wife are of a testa-

mentary nature, it will not confer a jus crediti u])oii her that tliey are

contained in an antenuptial contract (see Grant, 1872, 10 M. 804).

In a question with cnMlitors, however, provisions to a wife, even if con-

tained in an antenuptial contract, may not avail ; for, although the husband's

insolvenfy is not here a relevant plea (Ersk. iv. 1. 33 ; see Thoirs, 1729,
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]\Ior. 984), in the ubseuce of anything of the natuie of fiiiutl (see IVood,

1680, Mor. 977; Jl^atsoii, 1874, 1 R. 882), the onerous consideration of the
marriage fails in so far as the provisions exceed what is fair and reasonable
(Duncan, 1785, Mor. 987 ; M'Zachlan, 1824, 3 S. 192 ; Watsoyi, v.s.). But
" the excess must be gross, and rationality will not be measured in nice
scales" (Ld. Neaves, Carphin, 1867,5 M. 797, p. 804).

In the case of marriage contracts or other deeds which are executed
after marriage, the highly onerous cause which supports antenuptial provi-

sions in a question with creditors is awanting, the parties being no longer
independent contractors. For such provisions, therefore, a wife has no jus
crcditi unless the husband was solvent at the date of granting them, and
then only to a reasonable amount {Jeffrey, 1825, 4 S. 32; Sliarp, 1839, 1 L).

396; Craig, 1861, 4 Macq. 267; Walkinshaw's Trs., 1872, 10 M. 763; see

(ruthrie, 1846, 9 D. 124). Erskine (iv. 1. 33) states that postnuptial provi-

sions to a wife, so far as rational and without fraud, may be sustained, albeit

the husband were at the date of granting them conscious of insolvency (see

Walker, 1635, Mor. 953), but this is not now law. The insolvency of the

husband is a relevant answer against her claim to rank to any extent, liut

a conveyance to a wife stante matrimonio, granted in fulfilment of an unob-
jectionable obligation in an antenuptial contract, is, of course, effectual to

her as being granted for an onerous cause (CaiivphcU, 1778, Mor. 1000).

Postnuptial provisions, however, which remove restrictions upon, or vary in

her favour the wife's antenuptial provisions, confer upon her no jus crcditi

so as to compete with onerous creditors (J/c/c/ac/i/a??, 1839, 1 D. 1177; see

Donations Inter virum et uxorem; see generally, Fraser, H. & W. ii.

1347 seq.; Bell, Com. i. 683, 687; Brodie's Stair, 98, note; Menzies, Conxcy.

454).

3. Provisions to Children: No jjroper 3 \\^ oxqAiH conferred.—In the case

of provisions to children and heirs of the marriage, there is a presumption

against an intention by the father to confer upon them a present right of

credit, so as to clothe them during his life with the character and rights of

true creditors {Gordon, 1748, Mor. 12915; affd. 1 Pat. 493 ; for the origin

of this presumption, see Hcrries, Fca-quhar, & Co., 1838, 16 S. 948, p. 964),

and under the ordinary styles of contracts the right of the issue of the mar-

riage will be held to be a mere s'pes successionis—a spes, however, which, as

explained below, is defeasible only by the father's onerous deeds.

Where no actual benefit or interest can be claimed or taken in the

father's lifetime, there is no jus crcditi vested in the children as against

onerous creditors of the father (Ld. Moncreiff, Goddard, 1844, 6 D. 1018,

p. 1024). Accordingly, where heritage is provided, or a sum of money
made payable to the heirs or children of the marriage at or after the

father's death, whether by antenuptial contract {Brown, 1 Feb. 1820, F. C.

;

Browning, 1837, 15 S. 999 ; Goddard, sup. ; Arthur, 1870, 8 M. 928 : see

also Ld. Eutherfurd Clark, Gillon s Trs., 17 E. 435, p. 441), by postnuptial

contract {Strachan, 1754, Mor. 996), or bond of provision (Geddes, 1836, 14

S. 10S4), no jus crcditi is thereliy conferred upon them to the effect of

enabling them to compete with onerous creditors, even as to debts con-

tracted after the marriage {Grahame, 1677, Mor. 12887). And where the

deed does not confer a jus crcditi, the adjection of a clause giving a right

of action, or authorising diligence at the instance of the cliildren or persons

named for the purpose, will not change the character of the rigiit (see Ld.

Medwyn, Goddard, su])., p. 1023 ; Ld'. Ardmillan, Wilsoii's Trs., s»p., s. 1,

pp. 1115, 1117, 1128). Nor will an obligation to grant infeftmeut in terms

of the contract {Cunynghanic, 1804, Mor. 13029), or to secure the children's
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provisions {Arthur, sup. ; Ld. Medwyn, Hcrrics, sup., p. 972), or an express

clause of warrandice {Fulton, 1811, Hume, 533; Cunninr/hamc, 20 Dec.

1810, F. C. p. 107), have any such effect. Even where infeftment has been

taken in security of tlie children's provisions, the security, heing merely

accessory, has been held not to alter the character of the principal obliga-

tion {Brown, sup. ; Ld. Moncreiff, Goddard, sup., p. 1025 ; M. Bell, Convey.

895 ; but cf. cases of Bushhy, inf., s. 4, and Ilerries, sup.). This, however,

may become important in a question mfcr hcrcdcs, for such a conveyance in

security will there confer a preference to the extent of tlio subject secured

(see Ld. Medwyn, iTemcs, sj^jo., p. 972; Ld. Benholme, Wilsons Trs., sup.,

s. 1, p. 1105; Walkinshaio, 1872, 10 M. 763).

4. Provisions to Children: Jus crediti conferred.—Where, on the other

hand, a provision to children is so conceived tliat there may be a direct

interest accruing during the father's lifetime, this will be in general con-

strued as conferring a. Jus crediti (Ld. Moncreiff, Goddard, sup., s. 3, p. 1023).

As, for example, where there is an obligation to infeft the heir at a deter-

minate day or age {Bour/las, 1724, Mor. 12910), or where a provision is

made payable at the majority or marriage of the child {BallimjaU, 1759,

Mor. 12919 ; Lyon, 1724, Mor. 8150, 12909 ; Cruikshank's Trs., 1853, 16

D. 7; see Jolly, 1824, 2 S. 730), or at the dissolution of the marriage

(M. Bell, 894). If the provision is to bear interest from a term which may
arrive during the father's life, tliis will confer &fus crediti, not only to the

extent of tlie interest, but also for the principal sum, though the latter

may not be payable till the father's death {Mackenzie, 1792, Mor. 12924;

affd. 3 Pat. 409, 417 ; see Herries, supra, s. 3, p. 967). But the payment
must not be subject to any condition or contingency (Menzies, Convey. 447).

So, where provisions to younger children, although declared payable at

majority or marriage, were contingent as to amount upon the father's estate

devolving at his death upon children of a first or a subsequent marriage,

the younger children's right to o, jus crediti was negatived {Mactarish, 1787,

Mor. 12922 ; but cf. BaUinyall, sup.). If no date for payment be expressed,

e.g. in a bond of provision, the obligation will in duhio be lield to confer no

present right (Menzies, Convey. 459).

Upon the same principle, if there be a clear intention to restrict the

fatlier's control over the property during his life in favour of the issue of

the marriage, e.y. where tliere is a clause restricting his right to a bare life-

rent, or an obligation to denude in favour of trustees, or to entail the lands

(Ld. Neaves, Wilson's 2Vs.,sup.,s. 1, p. 1109; Herries, siip.,^. 3), a, jus crediti

will be held to have been thereljy constituted in the children, entitling

tliein to compete with onerous creditors (Ersk. iii. 8. 40 ; Bell, Com. i. 686
;

Menzies, Convey. 679). Even where the terms of the deed might woi per se

confer a, jus crediti, security for the provisions by the infeftment of trustees

for the children may overcome the presumption against a jus crediti having

been constituted {Herries, sup., s. 3). And the intervention of trustees may
in such cases operate so as to secure a piefercnce if the trustees be infeft

in lands {IJushhy, 1825, 4 S. 110), or, in the case of moveables, the money
be invested in the names of trustees for belioof of tlie issue (see Wilson's

Trs., sup.). And wliere the intention is clear to state the fee in the children,

but their right has not been perfected by inf(!ftmcnt taken, diligence done,

or assignation intimated, the chihh-en, although losing their preference, are

still entitled, in virtue of their personal right to the fee, and of the ji(s

crediti thereby created, to rank along witli onerous creditors {Scton, 1793,

Mor. 4219; /''a/con^r, 1824, 2 S. 033; 1825,3 S. 455; sec Guthrie, \U^,
9 I). 124).
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In questions with creditors, provisions in postnuptial contracts, or lionds

of provision to existing children are accounted gratuitous, and can be cut
down in competition if tlie granter were not solvent {Marray-Kjinnyn-
mound, 1746, Mor. 990 ; Cult, 1783, Mor. 974). And provisions to children
of a first marriage contained in an antenuptial contract with a second wife
are in no better position (Ilarvie, 1847, 9 I). 1420). Where postnuptial

provisions are made in implement of antenuptial obligations, the latter

must, in order to found a true, just, and necessary cause for the later deed,

have vested something more than a mere sjies in the child (Bell, Com. i.

688); and, even where a Jus crediti is conferred by the older deed, a post-

nuptial provision in implement will be exposed to cliallenge under the

Bankruptcy Statutes if it vary the obligation in favour of the child (see

Wilson's Trs., sup., s. 1, pp. 1124, 1128).

5. Reserved Powers of Husband or Father : Eights of Wife and Children

of Marriage.—The busband's oljligation in favour of the wife or cliildren of

the marriage, although it may prove ineffectual in competition witli his

creditors, is, in a question with him or his representatives, fully onerous

and binding. He is, accordingly, under an implied obligation not to defeat

the rights created in their favour by any subsequent gratuitous deed, and is

barred from disputing their right to claim as creditors. This holds good
whether the effect of the father's obligation be to confer a full Jus crediti

or a mere sjks snccessionis. In either case his power to grant onerous deeds

remains untouched ; in either case the wife or children of the marriage can

qua creditors challenge and reduce gratuitous deeds granted by him
subsequent to and in prejudice of his obligation to them. Thus, he may
sell the estate destined to the heirs of the marriage {Cunynghamc, 1804,

Mor. 13029; Cunninghame, 20 Dec. 1810, F. C). Again, he can settle

provisions, by marriage contract or otherwise, on the wife or children of a

second marriage {Duncan, 1785, Mor. 987 ;
Bruce, 1761, Mor. 13036

;

Haldanc, 1885, 13 E. 179), or upon the younger children on their marriage

{Dykes, 9 Feb. 1811, F. C. ; cf. Eiving, 1799, Mor. 12997), even though

these may entail encroachment upon provisions settled under a former

marriage contract. Such later provisions, however, must be reasonable in

amount, for to this extent only will tliey be adjudged onerous.

Gratuitous deeds, on the other hand, may be reduced at the instance

of the wife or children {Farrjuhar-Gordon, 1790, Mor. 13028; Broivning,

1837, 15 S. 999: Hairj, 1857, 19 D. 449; Arthur, 1870, 8 M. 928: E. of

Glasgow, 1872, 11 M. 218; Maude, 1878, 5 R. 570). So, a deed restricting

the heir's interest to a liferent {Speirs, 1778, Mor. 13026), or converting

the estate into an entail {Gordon, 1731, ]\Ior. 12984: Watson, 1801, Mor.

App. "Prov. to Heirs," No. 4; iMunro, 13 Feb. 1810, F. C. ; Graham, 1743,

Mor. 13010), may be challenged and reduced as gratuitous. See also

Davie, 1827, 5 S. 903; Dyhes, 9 Felj. 1811, F. C, and case of Ilyslop there

noted.

It was formerly held that the father's reserved power would sustain

reasonable deeds granted by him for other than onerous causes, but the

better opinion is to regard the father as precluded from dealing with the

settled estate except upon onerous cause {Speirs, 1778, Mor. 13026, Hailes,

806, overruling Thomson, 1762, Mor. 13018; Menzies, Convey. 456). This,

however, does not exclude a father's power of reasonable distribution of a

sum settled upon the children of the marriage. But if tlie power be

exercised so as to exclude a child from sharing, this is equivalent to a

gratuitous alienation {Campbell, 1738, Mor. 13004: 1739, Mnr. 6849:

Watson, sup.: see Gillon's Trs., 17 1:. 435). This strict limitalion of the
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father's powers was, under the former law, held not to apply to provisions

of conquest, and on a similar principle is now held not to apply to cases in

which there has heen a settlement of the unii-crsitas of an estate by

marriacre contract (Ld. Curriehill, Champioji, 1867, 6 M. p. 22 ;
Lov:dcn's Trs.,

1881, 8 E. 741; see Cowan, 1669, Mor. 12942; Oliphant, 1629, Mor. 3066).

6. Protection not extended hcijond Issue of Marriage : Jus credit! in Sub-

stitutes.—The husband's contract with the wife does not, in general, extend

beyond the issue of the marriage, instituted or substituted; as regard

substitutes to them, he lies under no restraint, tlieir rights being merely in

dcstinatione and alterable at pleasure {Cradk, 1728, Mor. 12984; 1735, Mor.

4313; Trail, 1737, Mor. 12985: Macdonald,l^11, A: E. 271; see Wilson,

1827, 6 S. 198 ; Ld. Watson, Macldc, 1884, 11 E. H. L. p. 1 5). Ihit " issue of

the marriage" may include grandchildren (J/(aT^;u</(^, 1893, 20 E. H. L.

88 ; cf. M'Murdo's Trs., 1897, 24 E. 458).

Again, the protection against gratuitous acts of the father is in general

only pleadable against the father. Upon the heir's succession the contract

is fiiltilled, and the latter may alter the order of succession as he chooses

( Menzies, C'o/nry. 677). But where the father or person in loco parentis

substitutes children to each other, with a prohibition against gratuitous

alienation, e.Kpress or implied, tliis states a jas crediti in the substitutes

wliich will prevent their disappointing each other by assigning tlieir shares

gratuitou.sly {Macrcadic, 1752, Mor. 4402: but cf. Smith, 1710, Mor. 4332).

rSimihirly, a prohibition against alteration of the order of succession by

the heir during expectancy confers a jas crediti upon substitutes, which

prevents the heir, bv arrangement witli the father, from disappointing their

rights {IFairj, 1857, 19 D. 449).

7. Dilijcncc against Father : When competent to Wife or Children.—
Where a hxWjus crediti has been vested in tlie wife or issue of the marriage,

they, or trustees for them, may avail themselves of the remedies of

creditors, and use diligence to complete their right, or in security of their

provisions. Thus, they may use inliibition against liim (Douglas, 1724,

^lor. 12910), adjudge in implement (Lgon, Mackenzie, sup., s. 4), or in security

{Ballingall, sup., s. 4). These remedies are not available to children whose

right is only a spes successionis (Gordon, 1748, Mor. 4398 ; Ld. Bannatyne,

Cunniaghamr, sup., s. 5, p. 106 ; cf. Grahamc, 1677, Mor. 12887). The almost

invariable practice which now prevails of constituting a trust for the pro-

tection of the wife and issue has largely deprived this class of case of

practical value, except as illustrative of the distinction between a i)ro]X'r

Jus crediti and a spes.

8. Free Funds primaril// chargrahtr vith Father's otirrous Deeds

:

liights of Children as Creditors inter herodes.—In a question with the fatlier,

his representatives, or tlie cautioner of tlic falluT for imi)lenient of the

marriage contract obligations (Diclson, 1707, Mor. 12938; Fothcringham,

ll'M, Mor. 12941 ; Ld. Medwyn, Ifn-rirs, sup., s. 3, p. 972) tlie wife and

children, as already stated, are regarded as creditors. Accordingly, while

the father's power to encroach on the settled funds by onerous deeds cannot

be quarrelled by them, such debts are chargeable primarily against the father's

free fund.s, and it is only when these are exhausted that the settled funds

can bo attacked (Arthur, sup., s. 3 ; CunniMr/hainc, sup., s. 5 ; F. of Weuty^s,

28 Feb. 1815, F. C. ; affd. 20 May 1818, F. C; Bethune, 1747, Kilk. 4G0).

The wife and children have therefore a right of relief against the free funds

to the extent of the cncroachiiniit ujiom their settled ])rovisionR ; even

against subjects Rul)seriuontlv a((|uiri(| liv Ihc falhfr ( lf< ii<h'r^o}i, \~'M),

Mor. 1292KJ.
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Where the father, in the exercise of his powers as fiar, sells the estate

settled upon the heirs of the marriage, he is not hound to invest the i>rice

in other lands {Cunningha me, sup., s. 5) ; and if he does, the heir cannot, on

his father's death, claim these as a surrofjatum {Cunninrjhame, sup., s. 5).

But in virtue of the father's personal obligation the heir remains a creditor

for the value of the estates, the measure of his claim being the amount for

which they were sold, not their value as at the opening to the succession

{Cunninrjhame, sup.; E. of Wemyss, sup.; Bdhunc, siqj.; see //ys/op, 1821,

1 S. 137). As already noted {supra, s. 3), diligence or security, which may

be ineffectual to secure children against onerous creditors, may yet avail to

confer a preference in a question inter heredes.

9. Jus crediti vests loithout Service: Transmissihility : Discharge.—

\

jus crediti vests without service or confirmation (see Gordon, 1821, 1 S. 185),

and the heirs of the marriage, as being creditors, may without service reduce

gratuitous deeds {Moncreif, 1759, Mor. 12871), or sue the fatherji rexjresen-

tatives to secure their provisions {Campbell, 17G3, Mor. 12885 : Wallace,

1665, Mor. 12857). And as it vests without service, so it will transmit to

heirs or singular successors though they should not be served (Ersk. iii. 8.

38, 73 ; Menzies, Convey. 676). There is no distinction in this respect

between an obligation to provide and secure heritage, and an obligation to

provide money ; for it is not the subject of the obligation, but the nature of

the right, which determines the necessity for service {Ogilvy, 16 Dec. 1817
;

see Douglas, 1870, 8 M. 374). But if the lather has actually fulfilled his

obligation by securing the provision in terms of the contract, the Jus crediti

is converted into a right of succession to the specific provisionsj:hus secured,

which must be taken up by service {Finlayson, 1760, Mor. 12874, p. 12876 ;

Ersk. sup. ; cf. Buchanan, 1862, 4 Macq. 374).

A>s cj-cfZi^i may be conveyed not only by mortis causa or inter vivos

deed, but also by simple assignation, intimation being made to complete the

rio-ht (Bell, Com. i. 36 ; Menzies, Convey. 711 ; Bell, Convey. 771 ;
see Gordon,

supra; Maedowall, 1824, 2 S. 682; Tod, 1869, 7 M. 1100). As to whether

intimation is in all cases necessary to complete the right of an assignee ot

ayus crediti, see Edmond, 1858, 3 Macq. 116; but cf. Ld. CurriehiU, 18 D.

p. 55.

A jus crediti, although it be not presently exigible, may be effectually

discharged by anticipation, and the discharge will be valid though the child

discharging should predecease the father {Routlcdge, 19 May 1812, ±. O.

;

16 Dec. 1819, F. C. ; affd. 2 Bli. 692, 4 Dow, 392 ; Eiccn, 2 S. 612; rev.

1 W. & S. 595 ; Menzies, Convey. 687, 688). Upon this principle, a gratuit-

ous alteration of the destination by the father, to which the heir has been

made a party, is unchallengeable by substitutes, even although the heir

should predecease {Macdonald, 1877, 4 li. 271 ; Bell, Com. i. G8b
;
Bell, i /•.

1972 ; cf. Haig, 1857, 19 D. 449, in which, however, there was a prolubition

against the expectant heir altering the order of succession).

10. Quality o/ Jus crediti a-? regards Succession.—In the person ot the

creditor njus crediti may be heritable or moveable as regards succession t<)

him. The general rule laid down by Ld. Westbuiy is that " a jus crediti

partakes of the nature and quality of the subject itself, and is governecl by

the same rules as to transmissihility by descent as are applicable to tne

subject to which it applies " (i>'«c/mna?i, sup.,s. 9, p. 8<8). But this luie

netTlects the ordinarv case where the>s crediti is general in its natuie

and where it is uncertain to what subject it may eventually attach, in sucn

cases it retains its character as a personal right, and descends to executors

{IFardlairs Trs., 1880, 7 R 1070). In general, the criterion is the natuie
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of the demand which the holder of the Jus is entitled to make upon the

subject charged with payment of his claim (Bell, Com. i. 36, ii. 4; Bell, Fr.

1482; ^Lenz\es, Convei//70d scq.). See Hf.kitablk and Moveable. As to

the appropriate diligence for creditors attaching the right, see Watson, 1868,

6 M. 258; Wilson, 31 May 1809, F. C. ; Menzies, 711; Bell, Convey. 999,

1000).

See generally. Bell, Com. i. 681 scq. ; Menzies, Convey. 446, 447, 455-9,

6'V6 scq. : Esk. iir 8. 38 scq. ; Bell, Convey, ii. 860, 874, 878 seq., 893 scq.
;

Eraser, H. cO W. ii. 1347 scq., 1356, 1407 sccq., 1475, 1498 ;
Goudy, 27, 31.

See also Jus qujesitum tektio; Marriage Contract; Trust.

Jus deliberandi.—In Roman law it was open to the creditors of

a deceased person, as well as legatees and fidci comviissarii of the deceased,

to petitiiin the prsetor to fix a time within which the heir must enter on

the inheritance. The time so tixed was the spatium deliberandi, and, as a

general lule, it consisted of one hundred days. The heir, on his side,

similarly had a right to be allowed during this period to deliberate whether

he woul.l undertake the responsibility of entering as heir {jus deliberandi).

Under Justinian a period of nine months was allowed for this purpose, if

granted l>y the magistrates, and it might be extended to a year upon

personal petition to the emperor {Cod. 6. 30. 9). Originally, if the heir ditl

not proclaim liis intention within the time prescribed, he was taken to have

declined the inheritance. Justinian, however, altered this by enacting that

the heir, by doing nothing in the way of either refusing or accepting within

the time allowed, should lose the right of refusing to enter {Cod. 6. 30. 22.

14).

In Scots law the term is used to denote the right of an apparent heir of

heritage to be allowed an interval of one year and a day (1695, c. 24),

known as the anniLS deliberandi, within which to consider the expediency of

accepting the succession, with resjionsibility for the ancestor's debts. The
perifjd of delilieration was restricted to six months l^y 31 & 32 Vict. c. 101,

s. 61 (re-enacting 21 & 22 Vict. c. 76, s. 27, and 23 & 24 Vict. c. 143, s. 16).

It is there provided that actions of constitution and adjudication against

apparent heirs, whether on account of the ancestor's debt u\ on account of

the heir's deht, for the purpose of attaching the heritable estate, may be

insisted in at any time after the lapse of six months from the date of his

becoming apparent heir. The Scots law on this subject is i'ully treated,

and the autliorities collated, sid) voce Apparent Heir ; Annus uelibkrandi
;

Adjudication for Debt.

Jus devolutum.— Prior to 1874, patronage, or the right to make
ap])ointnient.s to vacant ecclesiastical benefices, was vested in ])crsons holding

the privilege in i-elaiion to respective parishes as a patrimonial right (see

Patronage), The patron, however, was bound not to leave the parish for any
lengthened period without a minister through his failure to appoint, and in

order to secure tliis, the law ])rovidcd that if the patron did not exercise his

right within six months of the occurrence of a vacancy, the right to make an
appointmoiit devolved u])on the Presbyteiy. This right was termed jus

devolutum. On the abolition of patronage by the I'atronagc Abolition

Act of 1874, tlic right of election and ap])ointment of ministers was vested

in the congregation ; but it was ])i'ovide(l that if the congiogation failed to

make an election within six montlis r»f the occurrence of the vacancy, the
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right to make the appointment should devolve upon the Presbytery, just in

the same way as, untler the old patronao;e system, where the patron failed to

make a timeous appointment. The provision is as follows :

—

" 7 (1). If on occasion of a vacancy in any parish no appointment of a

minister shall be made by the congregation within the space of six months

alter the vacancy has occurred, the right of appointment shall accrue and

belong for that time to the Presbytery of the bounds where such parisli is,

who may proceed to appoint a minister to the said parish tanquam jure

devoluto."

Several judicial cases have occurred under this section. It has been

found that notwithstanding the provision of sec. 3, under which the Churfh

Courts have power to decide finally and conclusively upon the appointment,

admission, and settlement of any minister, the question whether in any

particular case the Jus devolutum has accrued is one for the civil tribunals

to determine (^/c?mr^, 1878, 6 K. 178; see also Cassic, 1878, 6 P. 221).

The opinion has been expressed that the General Assembly has no power

to extend the period by granting to the congregation another six months,

or otherwise, when some miscarriage has occurred (per Lords Gifford and

Young in Casde, supra). Where, however, there has been a miscarriage

owing to action of the moderator or of the Church Courts, for which

the congregation are not responsible, the congregation are not thereliy

deprived of the right to elect, notwithstanding the expiry of the six months

from the occurrence of the original vacancy {M'Farlan, 1879, 16 S. L. P.

480 ; Bunhar, 1889, 20 S. L. P. 517).

The question, however, which has given rise to most difficulty, both

before and subsequent to the abolition of patronage, is the effect in relation

to the jus devolutum of a presentation or election which, for some reason or

anotiier, comes to nothing, and does not lead to the induction of a minister.

The following are the rules which obtained during the period of patronage,

as stated by Bankton and Erskine :

—

" If the patron acquiesces to the rejection of the presentee by tlie

Presbytery, the residue of the six months that remained at the time the

presentation was made commences to run from the time of such refusal, or

from the time the appeal is finally discussed, within which he may_ present

another, provided the presentee"^ was an actual minister or licentiate, and

declared his acceptance or wiUingness to accept; as likewise he has the

residue of the six months in case of the presentee's death happening

after the presentation is offered to the Presbytery . . . but if the patron

presents one who does not accept within six months, or who is not legally

qualified, as not having taken the oaths required by law, or the like, lie

can only, on the presentee's being rejected, present another within the

six months of the vacancy happening " (Baukt. i. ii. 64).

" If the presentee be qualified in terms of the statute, the currency of

the six months is suspended by the presentation during the whole time the

Church Courts are employed in dehberating whether to receive him or not

;

and if they should at last reject him for heterodoxy, or whatever other

cause, the patron has as much time left him to present, after their sentence,

as was to run of the six months when the presentation was oifered to the

Presbytery " (Ersk. i. v. 17).

It is thought that these rule? still obtain under the new system of

appointment. It has been suggested (Mair, Digest, 254) that where an

appointment has not been sustained by the Church Courts, the six months

run on without interruption. The case, however, which is supposed to

support this view {Craig, 1893, 20 P. 941) was very special, and iloes not
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seem to go further than that if the election is irregular, and therefore void,

it is no election, and does not interrupt the running of the six months.

There does not seem to he any reason why the old rule should be departed

from, that when a qualified person is appointed and accepts, and the Church
Courts reject him, the running of the six mouths pauses whilst the case is

in dependence (Mair, Digest, 245-55).

Jus fctialc, in lloman law, was the system of rules which

regulated the declaration and conduct of war and the making of treaties.

Tlie name was derived from the fact that the forms observed in international

intercourse were under the supervision of a class of priests known as

fetialcs (Livy, i. 24 ct scq.).

Jus in re; Jus ad rem. Jus in rem; Jus in
personam.—These expressions denote a distinction, which is uf great

impurtance in practical jurisprudence, between rights available against all

persons indefinitely, and rights available only against a definite individual

or individuals. He who has a, jus in re, e.g. the owner of a subject, has a

right to its exclusive enjoyment, which he can make good against everybody.

He who has mjas ad rem, e.g. a servant having a right to wages, has a claim

only against a definite individual, his master. The same distinction is

denoted by the terms, jus in rem and jus in personam. These latter terms

are undoubtedly more descriptive, and are also analogous to the description

of judgments as beiug in rem or in personam, and to the mediieval dis-

tinction between " statuta realia" and "personalia," which played so great a

part in the development of international private law. In Scotland, however,

the terms y^s in re and jus ad rem are used more frequently. Although the

expression jus in re is classical {e.g. Dig. 39. 2. 19), the terms jus in re and

jus ad rem were first used to express this distinction by the canon law. A
jus in re is properly a " real " right ; a jus ad rem, a " personal " right.

Jus mariti.—Before the Married AVomen's Pkoperty (Scotland)

Act, ISSl (44 ^: 45 Vict. c. 21) {q.i\), a woman's whole moveable estate

passed to lier husband on her marriage, unless liis right liad been

renounced or excludeil liy an antenuptial marriage contract. And move-

able estate wliich she acipiireil during the marriage vested in her husband,

suljject in certain cases to a claim introduced by the Conjugal liiglits Act,

1801 (24 & 2~) Vict. c. 8G), s. IG, that lie should make therefrom a reason-

able provision for lier maintenance. The liusband was said to take the

wife's estate in virtue of his jus mariti. The Act of 1881 abolished the

jus mariti in marriages after its date, subject to certain limitations referred

to below. The ways in which the jus mariti might be renounced or

excluded, the extent to which it has been excUnled by statute, the

elfect of exclusion, and the question whether a foreign husband who
acquires a Scottish domicile after the Act of 1881 is entitled to jus mariti,

are discussed under An.MiNisTUATiox, IIushand's Kicht of, as that right is

now of greater practical importance, and the same rules ai)})ly to b<»th.

The husband's rights may be held to be excluded by implication where the

terms of the deed are not very apt, but its general ellect is inconsistent

with the vi(;w that the jiu^ mariti was to subsist. (See, in addition to

the cases cited under Ai>MiNisTHATir)X, lIvsiiANit's KiciiT OF, ^far.^hal^s
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Factor, 1897, 4 S. L. T. No. 39-i). The cases in which the jus maritl still

subsist are :

—

1. Where the marriage was contracted and tlie wife acquired right to

moveable estate prior to 18th July 1881.

2. Where the maniage was prior to 18th July 1881, and the wile

acquires moveable estate tliereafter, if the Act is excluded by reason of the

husband having, betV)re its passing, made by irrevocable deed a reasonable

piovision for his wife in the event of her surviving hiui (s. 3 (1)).

3. Where heritage was vested in the wile prior to the Act, the

husband takes the rents accruing thereafter {Horslmrgh, 1880, IG K. 507).

4. It is not settled if a foreign husband who acquires a Scotti.-5h

domicile after the Act is entitled to jus viariti (see Administration,

Husband's Eight of, and cases in Walton, H. & W. 408 scq.
;

Dicey,

Conflict of Laws, p. 650). The new German Code adopts the principle that

there is a tacit contract at marriage that the patrimonial rights of the

spouses shall be governed by the law of the domicile at that time, and shall

not be altered by a subsequent change of domicile.

Where the husband's right exists, he is the absolute owner, and may
deal with estate which comes to him in this way exactly as with any other

part of his moveable estate, subject to the claim to a reasonable piovision

introduced by sec. IG of 24 & 25 Vict. c. 8G (see Mudic, 189G, 23 E. 1074
;

Fraser, H. & W. i. 679; Ferguson, 1877, 4 R 393; Fraser, 1872, 10 M.

837).

[Fraser, H. & W. i. 679 ; Walton, H. & IF. 144, 408.]

See Administration, Husband's Eight of : Communio isonokum
;

Conjugal Eights Act ;
Divorce ; Married Women's Property Act

;

Heritable and Moveable ; Married Woman ;
Wife.

J us p raevent io n is .—See Jurisdiction.

Jus quaesitum tcrtiO. — When a contract containing a

stipulation in favour of a third party, who is named or clearly indicated,

becomes irrevocable, the right so stated in the third party vests in him, and

on it he can found and sue. Such a contract may amount to a direct

creation of a trust in favour of the third party ; or it may become irrevoc-

able (1) by intimation, or delivery, or registration
; (2) by the death of one

of the parties to it : (3) by third' parties, on the faith of the contract and

for value, acquiring rights under it.

In all the reported cases where a jus quasitum was said to arise the

contracts had been reduced to writing, but there seems to be no sound

reason why a jus quaesitum tcriio should not spring out of an oral agree-

ment ;
subject, perhaps, to the condition that, as in the case of trusts, the

constitution of the obligation in favour of the third party be proved by

writ or oath. See, however, Doionic, 1879, 6 E. 457.

This doctrine, which is known to the law of Scotland as that of jus

qnasitum tcrtio, forms a deviation from the rule of contract law, that no

third party can sue upon a contract. It resembles, indeed, more closely in

its main features the conception of a trust, where the relation of trust arises

out of a contract between the truster and trustee, the beneliriary being tlu;

ierlius on whose behalf y/<6' est quccsitum. A comparison of the English and

Scottish cases emphasises this view. In Gandij (1885, 30 Ch. 1>. 57;,

Cotton, L. J., after stating the rule of law that third parties cannot sue on
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a coatract, continues :
" that rule, however, is subject to this exception.

If a contract, ahhoiigh in form with A., is intended to secure a benefit to

B., so that B. is entitled to say he has a beneficial ri^ht as a cestui que trust

under the contract, then B. would, in a Court of equity, be allowed to

insist upon and enforce tlie contract. That, in my opinion, is the way in

which the hiw may be stated." So Jessel, M. E. : "A mere au;reement

between A. and B., that B. shall pay C. (an agreement to which C. is not

a party, directly or indirectly), will not prevent A. and B. from coming to a

new agreement next day, releasing the old one. If C. was a cestui que trust

it would have that effect" {in re Umpress Engineering Co., 1883, 16 Ch. D.

125). Auain, in the following parallel cases, English and Scottish, our

tcrtius with h\?,jus qncvsitum and the English cestui que trust show strong

athnity. Take the Scottish case first. A husband inserted in an ante-

nuptial contract a stipulation in favour of his stepmother. He died leaving

a settlement by which he revoked this provision, yet the Court held the

stepmother entitled to succeed in an action for its enforcement (Tr«?r/;ocA,

1759, Mur. 7730). In the English case of Gall (1877, 6 Ch. D. 144) the

facts were the same, with this difference, that the beneliciary there was
a child of the wife's by a former marriage.

Compare, again, the two decisions in Rose, Murison, & Thomson, 1889,

IG I{. 1132, and Lloyd's v. Harper, 1880, 16 Ch. D. 290. The rubric of

the former runs that "an association of underwriters, before admitting

a new member, were in the practice of inquiring into his financial

position, and, in certain cases, of requiring a guarantee for under-

writing obligations to be contracted by him. Held by Ld. Kyllachy that

a guarantee so granted conferred a jus qv.a'sifum on any person subse-

quently assured by such underwriter." In Lloyd's case the Court of

Appeal held, in similar circumstances, that the body in whose favour the

guarantee was granted were in the position of trustees for the benefit of

persons whose ships might be underwritten by members of their associa-

tion. A last example will suttice. A creditor took over from his debtor

a farm which belonged to him, part of the consideration being an under-

taking by the creditor to pay a debt due by the common debtor to a third

party. Creditor number two was found in equity entitled to enforce this

stipulation in his favour, this Jus quwsitum as we should call it {Gregory,

1817, 3 Mer. 582).

These cases establish tlie relationship of our doctrine of jus quccsitum

to the English idea, called equitable, and classified under the head of

trusts.

The Amei'ican Courts hold conilicting views upon the subject, but a

great body of authority supjjorts the view that a third party can sue upon
a right duly constituted in his favour in a contract which has become
irrevocable. For example, " it is the settled law in Wisconsin that when one

person, for a valuable consideration, engages with anotlier .... to do some
act lor the benefit of a third persnn, the latter may maintain an action

against the promisor for breach of the agreement. After knowledge of and
as.sent to such agreement by tlie ])erson for whose benefit it is made, his

right of actir)!! on it cannot be atfected by a rescission of the agreement by
the immediate ])arties thereto" {Basse//, A'A Wis. 319, quoted in ^//(t7'/mw

Law Juview, 1881, p. 238, wiiere the American law is fully discussed).

Tlie law of Scotland, however, is well settled, and goes miKli farther

than English common law has ventured. The English rule, as enunciated

by Pollock {fini/nie/.f, 5lh ed., 201), stands (subject to the above exce])tion)

thus: " It is injw settle<l that a third peisoii cannot sue on a contract made
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by others for his benefit, even if the contracting i)arties Iui\e iigretd that he
may. The final decision was in Ttveddlc (18G1, 1 Jl & S. 393)." This rule

is founded largely on failure of consideration passing between tlie third

party and the obligor, consideration being a sacred requirement of the

English system of contract law. For in principle there seems to be no
more reason why a man should not undertake to execute a contract in

favour of a nominee of the other contractor, than that a person slujuld come
forward and adopt a contract made on his behalf by an unauthorised agent.

And this is the principle upon which our law has taken its stand. "Tlie

general rule of the law of Scotland is tliat every stipulation in a mutual
agreement is binding upon the person obliged, whether it is conceded in

favour of the other contractor or of a third party " (Ld. Watson in

Macdonald, 1893, 20 R. H. L. 88). That is of course in questions between
the parlies to the agreement; and with respect to the third party in the event

of the asreement as between the contractors having become irrevocable. This

brings us to an analysis of our definition of ixjus quccsitum tertio.

1. The stipulation in favour of the third party must be clearly expressed in

terms which leave no doubt that a benefit for him is intended, and contracted

for. The circumstance that advantage will result to him out of the perform-

ance of a contract between A. and B. confers on C. no right wliatever {Lin-

dores, 1714, Mor. 7735 ; Hcro7i, 1893, 20 E. 1001). " Thejus must be not merely

a jus in which the tertius is interested ; it must be s^jus wiiich was intended

to be in some way beneficial to the third party" (per. Ld. Cranworth in

Finnie, 1857, H. L. 3 Macq. 75). Ld. Wensleydale said in the same case

:

" By an agreement in favour of third parties I understand an agreement
that something is to be done or permitted for the benefit of the third party,

who may afterwards come in and insist upon its performance, and in the

meantime the actual parties cannot revoke it." And again, in Fcddie's

case (1857, 3 Macq. 65), Ld. Cranworth said: "It must be notonlya/^.s

tertio, but a jus quccsitum tertio ; it must be something that was intended

to enure to the benefit of the third party. These words are appropriate,

and all necessary to enunciate accurately the principle." The parties,

furthermore, must not only intend to benefit the third party, but must
make his benefit the subject of express agreement, or the result of a

necessary inference. A town hall was built by subscriptions obtained by

a town council on representations to the public, in plans and writing, of the

nature of the buildings to be erected. Ttie phuis showed rooms dedicated

to the use of the town clerk. Here it was held th.at thi^re was no contract

between subscribers and the town council out of which could spring a

jus qucesitum to the town clerk to demand the offices shown on the plan

{Downie, 1879, 6 E. 457). In the case of Costine's Trs., 1878, 5 E. 782 ; afld.

6 E. H. L. 13, a father and son, contracting together concerning the dis-

entail of an estate, agreed that part of the price, a sum of £3000, should be

handed to trustees for the son's behoof, reserving to the father power to

limit and control the son's interest in this fund to an alimentary liferent.

The father subsequently restricted his son's interest to a liferent, and

declared that, in the event of the son's dying without issue, the fee of the

£3000 should pass to C. and D. The son having acquiesced in this deed

of appointment, it was notwithstanding held that C. and D. had acquireil no

jus qucesitum, tlie deed so far as they were concerned being testamentary

in character because their interest had not been nuide matter of contract

between the father and son. Tait, 1738, Mor. 7728, and Mitchell's Trs., 1877,

4 E. 800, furnish also authority against gratuitous testamentary benefi-

ciaries acquiring any vested irrevocable interest under a marriage contract
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ur ;i mutual settlement between a husband and wife, even although the

contract in the latter of these cases contained a declaration that tlie deed

should be irrevocable on the death of one of the spouses. But Macdonald

V. Hall, 1893, 20 11. H. L. 88, supports the leading proposition that

if the right of the beneficiary be the subject of express agreement

it will be enforced. Here the question arose out of an antenuptial con-

tract of marriage under which a husband had conveyed to his wife his

whole property then belonging to him, or wliich he might have at his death,

in lifi-rent, " and to the children of the intended marriage and the issue of

the body of such children," whom failing to his own heirs, etc., in fee ; in

consideration of an absolute conveyance by the wife to her husband of her

whole property. The House of Lords held that a grandchild had, as a

conditional institute under this contract, a Jus crediti which the grand-

father could not gratuitously defeat. In the Court below, and on the

construction of the words "issue of the body," it liad been tliought that the

deed was contractual only for the benefit of the children of the marriage,

exclusive of grandchildren ; but the rule of law to be applied was clearly

stated by Ld. Kinnear: "It is no doubt perfectly competent for the

spouses, contracting with each other before marriage, to stipulate for

benefits to other persons or classes of persons beside themselves and tlieir

cliildren, and if a destination to heirs or to one of the relatives of one of

the spouses is the counterpart of an obligation in favour of the other [or

clearly contracted for ?], it will be just as onerous and irrevocable as the

mutual provisions in favour of the spouses themselves. That is perfectly

clear. Ijui I am unable to find any indication of onerosity or mvtualifi/ in

this deed, except in so far as it provides for the wife and the immediate

children of the marriage." His Lordship then proceeds to give his reasons

for considering this provision to be testamentary and not contractual, whereby

he held no jus crediti had been acquired for the grandchildren.

The stipulation in favour of the third party may be the result of a

necessary iulerence from the terms of the contract in certain circumstances,

and notably in the cases of feu-contracts where building restrictions, in-

serted by the superior in the titles of the feuars, are enforceable at the

instance of the fellow-vassals, for each of whom nj'ns qucesitum is said to

have been acquired by the superior. In such cases the question is

" whether there is sullieient evidence disjdayed in the titles of parties

that the restrictions were imposed and accepted as for the benefit of the

body of feuars on the ground of the judgment in MacBUchies Trs., 1881,

8 K. H. L. 95" (Ld. Kyllachy in Walker's Tr^., 1897, 4 S. L. T. 322, 34

S. L. II. 791). So Ld. kinnear in Stevenson, 1896, 23 R 1079: "To give a

feuar a right to enforce such conditions there must be (1) an express

sti[)ulation in their respective contracts with the superior, or (2) a

reference to a common plan or scheme of Imilding, or (3) an agreement

between the fcniars themselves."

Under this head tliere fall to be di'alt with iliose cases, of which

Jiohcrtson v. Fleming, 1861, H. L. 4 Macq. 167, niay be cited as the leading

authority, where the benefit intended for the third party does not spring

directly from tlie contract, and all that the third ])arty can say is that he

lias sustained a loss through the failure of the obligor to perform his duty.

" I have never hail any doubt," says Campbell, L. C., " of the unsoundness

of tlie doctrine contended for that A., employing B., a professional lawyer,

to do any act for the benefit of C, A. having to pay \)., and there being

no intercourse of any sort between B. and C, and if, through the gross

ignorance and negligence of B. in transacting the business, C. lo.'^es the
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benefit intended for him by A., C. may maintain an action a<;ainst l'>. and
recover damages for the loss sustained. Scottish autlunitics under the

head Jus quccsitum tertio have no application, for these contemplate a vested

right absolutely acquired by the consummated transaction." So where A.
contracts witli B. to supply a gangway to a ship, and C, a firm of engineers,

contracts with B. to fit engines in tlie vessel, there is no implied contract

between A. and C. which will entitle C. to sue A. for damages nisulling to

C. from A.'s failure to supply a gangway conform to contract, notwithstand-

ing knowledge on A.'s part, when he made the gangway, that it was to be

used by G.\Camphdl, 1891, 19 E. 282; mnvicr,\87-i, 1 II. 379; but •

compare Heaven v. Fender, 1883, 11 Q. B. D. 503, which was, however,

a case founded on tort, and not on any implied rights under the contract

between A. and B.). The third party, in order to sue the agent or con-

tractor in such circumstances, would have to show that the latter had been

employed on his behalf ; or was joint-agent for his nominal employer, and
the third party (Lauf/, 1827, 2 W. & S. 5G3 ; Grant, Mor. 2081: liaes, 1889,

16 R H. L. 31).

2. The tertius must be named or clearly indicated, either as an individual

or as a member of a class {Finnie, 1857, 3 Macq. 75). He need not be

in existence at the date of the contract, if clearly contemplated; as for ex-

ample children who acquire a jus crediti at birth in terms of an antenuptial

settlement {Hall v. Macdonald, 1893, 20 E. H. L. 88) ; or persons who after

the date of the contract bring themselves within the class on whom its

benefits are conferred : as in the cases already noted whei e associations of

underwriters held guarantees for the credit of their members, and the

advantage of the customers of those members ; or the cases arising under
feuing contracts referred to above. Here we see another point of diver-

gence between the doctrine of jus qucesitum and the rules of contract law

which forbid a person, not in existence at its date, to step in and adopt a

contract made by an agent expressly on his behalf and in his name {in re

The Northumlcrland Avenue Hotel Co., 1886, L. E. 33 Ch. D. 16 ; TinnevcUy

Sugar Rejining Co. Ld., 1894, 21 E. 1009).

3. The contract must be irrevocable as between the contractors when
the tertius founds upon it. Some confusion on this point is to be observed

among the authorities, it being sometimes said that the contract is

irrevocable because there is a jus qucesitum tertio {e.g. per Ld. Ormidale in

Mitchell's Trs., 1877, 4 E. 800), and again that there is a fus quccsitum

because the contract is irrevocable. The former of these views seems to

have the countenance of Stair in the familiar passage wherein he enunciates

the law. The text runs :
" It is likewise the opinion of Molina, and it

quadrates with our customs, that, when parties contract, if there be any

article in favour of a third party at any time, est jus quccsitum tertio, which

cannot he recalled by either or both of the contractors, but he may compel

either of them to exhibit the contract, and thereupon the obliged may be

compelled to perform." Now it is clear that if the clause in italics

—

" which cannot, etc "—were read before the words " est jus qucc.'^ituju," the

authority of Stair could not be claimed for this argument. And such

appears to have been the reading adopted by Ld. Ardmillan, who says

:

" According to Ld. Stair it is only when there is in a contract ' some article

in favour of a third party ' u-hich cannot be recalled by one or both of the

contractors, that there is Q,jus qucesitum. ... It nmst be clear that the con-

tracting parties intended to benefit him (the third party), and that they could

not, separately or together, revoke the stipulation " {Blumcr, 1874, 1 E.

p. 387). An examination of the authorities cited by Stair bears out Ld.
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Avdniillan's construction of the language. Stair refers to four cases : Nim mo,

1G27, Mor. 7740 ;
Ficnton, 1634, Mor. 7721 ; Ogilvic, 16G4, Mor. 7740 ;

and

Irving, 1676, Mor. 7722. In two of these decisions the question of intima-

tion or delivery was expressly pointed to as necessary to fix the position

of parties; in one of the others the contract as between the contrncting

parties was completed and ch facto irrevocable; and in the fourth it was

never suugested that the original obligee proposed to resile from his agree-

ment. On principle, it is plain enough that if A. and B. make a contract in

C.'s favour beliind his back, and nothing follows, they may immediately

a^ree to rescind that agreement. Indeed the stipulation in his favour

niay be looked on as no more than an uncommunicated offer binding

in his favour only when intimated and accepted, or at least when

delivered on his behalf in the form of a written deed. Until that

moment there is locus 2}(^nitenti<:e for the contractors. " I don't doubt

the princii)le that when a person who is indebted makes provision for

payment of his debts by vesting property in trustees for the purposes

of \lischarging them, but does this behind the backs of his creditors

and without communication with them, the trustees do not become

trustees for creditors. The arrangement is one supposed to be made

by the debtor for his own convenience. It is as if he had put the

sum of money into the hands of an agent with directions to ai)ply it in

paying specific debts. In such a case there is no privity between the

acjent and the creditor. The debtor may at any time revoke the authority

and recall the money placed in his hands. [So money consigned on this

footing was held to confer no preference as against an arresting creditor,

Stonehever, 1706 Mor. 7724.] The case, however, is obviously diHerent

where the creditor is a party to the arrangement; the presumption then

being that the deed was intended to create a trust in his favour, ami he is

therefore entitled to call on the trustee to execute. So even if he be not a

party, if the debtor has given him notice of the existence of the deed, and

has expressly or impliedly told him that he may look to the trust property

for payment of his debt, the creditor may thereby become a cestui que trust,

and may acquire a right as such just as if he had been a jiavty, and had

executed the deed" (Ld. Cranworth in Si/nnit, 1854, 5 CI. H. L. 121).

Further Scots authorities in support of this proposition are noted below in

the next paragraph ; a reference may, however, be given here to the English

decision in re The Emjircss Engineering Co., 1883, 16 C. D. 125, where the

test of revocability was held to decide whether a ri.uht was conferred upon

a third party ; and to Gandg, 1885, 30 Cli. D. 57, where this test was

adopted with approval.

4. The contract is irrevocable (1) when it amounts to the constitution

of an irrevocable tru.st. Enough has perha])S been said on this as])ect of

the subject, and the reader is referred to the article on Trusts (see Sheddcn,

1805 23 K. 228 ;
Byres Trs., 1895, 23 K. 332 ;

M'Gouan, 1862, 1 M. 141

;

Kidd, 1863, 2 M. 227).

(2) By intimation, delivery, or registration. At a meeting of the

Burgh Commissioners of I'o'ness it was resolved to increase tlie salary of

their sanitary inspector. The resolution was duly minuted, but not

intimated to the inspector. 'J'lu; commissioners shortly after ])roposing

to annul their resolution, the Court decided that they were entitled to

do so, want of intimatif)n being fatal to the inspector's claim that he had

A jus (nKTsitum under the minuted resolution which made it irrevocable.

Ld. Trayner said: "I think a Rudieient ground of judgment is that the

resolution was never intimated to tin- pursuer. He has therefore no y7^s
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qucesitum" Ld. Moncreiff was of the same opinion (Burr, 1896, 2\

148). In Cruiclcshanhs (1893, 21 R. 257) the trustee under a trust

containing a clause directing him to pay debts, advertised for claiv

Creditors who thereafter intimated claims were lield to have .acquired ajw.s

qucrsitum under the intimated deed. Want of intimation also may be the

ground of the striking decision in the case of StvhbH (1804, 22 R. 51),

where the Court was of opinion that third parties had acquired no right

under a contract between A. and B., although A., who took over the business

of B., obliged himself to pay all present and future liabilities of B., howso-
ever arising. The third party here was suing A. for a slander uttered by B.

(prior to the transfer) in the course of his business of publishing " Black
Lists." Ld. Adam, in delivering the judgment of the Court, denied the

vesting of any y?/s qucesitum, on the ground that the contract was revocable

as between A. and B.

If the transaction be looked on as one of delegation (Ogilvie, 1664, ]\Ior.

7743), the ordinary rule of law requiring intimation and the creditor's

consent applies.

Delivery or registration forms a more perfect form of intimation with

its consequent results when delivery of the deed is to the tertius himself

(Borthwick, 1816, 5 Dec. F. C. ; Irvinff, 1676, Mor. 7722), or to an outsider on

his helmli' (Bortkwick, 1686, Mor. 7735 ; Bose, Murison, & Thomson, 1889, 16

R. 1132); but registration by way of delivery will suffice {Benton, 1634, Mor.

7721 ; Ohcrs, 1897, 24 R. 719).

(3) By the death of one of the parties. Two brothers executed a joint

deed of entail in terms of which both of them made settlements in favour

of a series of heirs. It was held that the heirs of entail obtained a jus

qucesitum under the deed, in respect that on the death of one of the

brothers the deed had become irrevocable, it being assumed that during

their joint lives it was open to them to revoke the provision {Hogg, 1863,

1 M. 647).

(4) Where innocent third parties for value acquire rights on the faith of

a contract, the contract is not revocable {Tcnnant, 1879, 6 R. 554, H. L 69

;

Mount Morgan Gold Mine Co., 1891, 18 R. at p. 783 ; Pollock on Contracts,

5th ed., 566). Much more so is this the case where the third party contract-

ing on the faith of an agreement is the tertius in whose favour that very

agreement stipulates. So contracts between superiors and feuars with

properly constituted {supra) terms in favour of co-feuars become irrevocable,

and the right of the third party becomes vested when he too contracts with

the superior on the faiili of the superior's contract with an earlier vassal

{Hislo2\ 1881, 8 R. H. L. p. 95; Stevenson, 1896, 23 R. 1079; Johnston,

1897, 24 R. 1061 ; cf. Bose, Murison, & Thomson, sujira).

Jus rclictae and Jus rclicti.—At common law the wife is

entitled on her husband's death, or divorce for his fault (see Divoi;ce), to

one-third of his free moveable estate if he leave lawful children by her or a

former wife, or to one-half if he leave no children. By sec. 6 of the Married

Women's Pkoperty (Scotland) Act, 1881 (44 & 45 Vict. c. 21) {q.v.), a cor-

responding share or interest in his wife's moveable estate is given to the

husband of any woman who may die domiciled in Scotland, " subject always

to the same rules of law in relation to the nature and amount of such share

and interest, and the exclusion, discharge, or satisfaction thereof, as the ca-^e

may be." It is immaterial that the marriage was constituted or the property

acquired prior to the Act {Fatcrson's case, 1882, 10 R. 356, 10 R. (H. L.) 73),

S. E.—VOL. VII.
1"
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or that the jus mariti was excluded hy antenuptial marriage contract, if she

died the absolute owner {Fothcrmjham, 1889, IG E. 873 ; Simons' Trs., 1890,

18 E. 135). The effect of divorce is not mentioned, and it has been held

that a husband who divorces his wife is not entitled toJus rdidi {Eddingivn,

1895, 22 E. 430). With this distinction, which it is humbly thought the

Legislature did not intend to create, the two rights correspond, and what is

said in the sequel of jus relidce must be read as applying also to Jus rclicti,

as the statutory right of the husband may conveniently be designated (see

Bimtine, 1894, 21 E. 714).

Jus relidcr, whether a right of succession or division (see Taifs Trs.,

1886, 13 E. 1104), cannot be defeated by any testamentary deed. It vests

ijyso jure on the husband's death, and the widow is entitled to the interest

accrued on it from the date of death {M'Intyrc, 1865, 3 M. 1074).

The Cjuestion as to whether any subject is heritable or moveable

depends on the general law, except that heritable securities and bonds with

a clause of interest which have been made moveable quoad succession, remain

heritable inter conjugcs, and do not form part of the estate out of which jus

relidce is payable (31 & 32 Vict. c. 101, s. 47, and 1661, c. 32 ;
see Dawson's

Trs., 1896, 23 E. 1006). Debentures of public trusts and companies are

heritable unless otherwise provided in the private Act (Doivnie, 1866, 4 ^L

1067). Mortgages and debentures of companies incorporated by_ Act of

Parliament are moveable, unless otherwise provided in the special Act,

under the Companies Clauses Consolidation Acts (8 & 9 A''ict. c. 17, s. 46,

and 26 & 27 Vict. c. 118, s. 23). See Hei;itable and Moveable.

Deeds in Fraud of Jus rdida^.—A husband is perfectly free to dispose of

his estate inter vivos in any way which he pleases, though he may do so

expressly for the purpose of diminishing the fund available for jus relidai

(Bell, Prin. ii. 1584 ; Eraser, H. & W. ii. 1010). Eut a simulate deed which

merely purports to divest the granter, and really leaves him in enjoyment

of the property, may be reduced as in fraud of jus relictoi (Bell, I.e. ;
Eraser,

I.e. ; Lashley, 1804, 4 Eat. 581 ; Millie, 1803, Mor. 8215; affd. 1807, 5 Pat.

160; Buchanan, 1876, 3 E. 556; and see an instructive American case,

Walker, 1890, 49 Amer. Eep. 617).

Hoio Jv.s rdidai may he Disdiaryed or Bcnounced.—The wife may re-

nounce her rights by an antenuptial marriage contract. And altliough she

is a nrinor, it seems that renunciation for a small provision would not be

evidence of enorin lesion though the husband died possessed of large move-

able estate {Cooper, 1888, 12 E. 473, 15 E. (H. L.) 21). It may be discharged

stante matrimonio, but in that case the discharge may be revoked as a dona-

tion if it was granted gratuitously or for a consideration grossly insufticient

(see Donations Inter virum et uxokem). Eenunciation or exclusion will

not be readily implied, but effect will Ije given to words which, without

expressly naming the riglit, clearly indicate the intention to renounce or

exclude it {Durrani Stcioart's Trs., 1891, 18 E. 1114; Keith's Trs., 1857,

19 D. 1040 ;
Dunlop, 1 865, 3 M. (II. L.) 46 ; Edivard, 1888, 15 E. (H. L.) 33

;

Wrir/h/'s Trs., ] 897, 4 S. L. T. No. 494 (Ld. Pearson) ; Ersk. iii. 9. 1 6 ;
Eraser,

//. c6 jr. ii. 1060).

Where it does not appear tliut a provision in a marriage contract, or in

the husband's testamentary writings, was intended to be in full oijus relidce,

the widow may take l)oth (Eraser, If. & W. ii. 1067). But wlien^ there are

jjrovisions in several deeds, some of which are said to be in full oijus rdidcp,

and otliers not, the deeds will V)e read together, and tlie widow must elect

between her legal rights and the conventional jtrovisions {Stevmrt, 1832,

11 S. 139). A settlement disposing of tlic liu.^band's wliole estate of all his
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moveable?, is held to iiiii^y an intention that the widow shall not take jim
relictcc, as there would be no estate out of which it could be ])aid (Keith's
Trs., 1857, 19 D. 1040; Caithness Trs., 1877, 4 \l. 0:5

; Edicard, ut >i»prn).

Where the wife has assented to a scheme of division of the husband's estate
\vTuciris~m consistent with her taking //^s rclidw, she cannot both approbate
and reprobate the deed by claiming both legal and conventionjil rights
{Edward, ut supra). So a proviftiun of the liferent of the whole estate
acce|jtjed-by the wife will l)ar her from taking jus rdicim (Buntine, 1894, 21

11. 714, and cases there cited). And a husband cannot claim jus rclicti in

addition to a liferent of the wife's whole estate accepted Ijy him prior to

the Act of 1881, for this would be to make the Act affect a marriage con-
tract contrary to sec. 8 (Buntine, iit supra). But where the deed does not
dispose of the whole estate, or the failure of objects brings about intestacy
quoad some part of the estate, a widow who has not expressly renounced y^/.s

relictm may claim her half or third of the estate undisposed of, in addition

to a liferent (Buntine, ut sujvri, fcv Ld. M'Laren ; see M'Laren on ll^ills,

i. s. 478, and cases cited).

"Where the wife has not renounced her jus rclida;, and it is clear the
husband did not intend her to take both it find the conventional or testa-

mentary provisions, she must make an election between the two. Her
acceptance of one set of rights or the other may be proved by facts and
circumstances (Priwjles Executrices, 1870, 8 M. 622). And where she can
show that slie was misled in making her election, or was not fairly infurmed
as to the value of the respective riglits, she may reprobate her acceptance,

and claim to be restored to her former position (Donaldson, 1886, 13 IJ. 967
;

MFadyen, 1882, 10 E. 285). And where matters aie entire she may be

restored, though her iLjnorance was not due to any fault or negligence of

others (Frasei-^, H. & W. ii. 1062; see Dawson s Trs., 1896, 23 W. lOUO).

A discharge by her after the husband's death has the effect of carrying

to the executor the sum which would have fallen to her as/n-s rclicta:, as in

a sense being purchased by him with the special provision. The legitim

fund w'ill be one-third of the whole moveables, as if the wife had been going

to take her jus rclida: (Fraser, H. & W. ii. 1070; Fisher, 1840, 2 D. 1139;

1843, 2 Bell's App. 63; Campbell's Trs., 1862, 24 D. 1321). But this does

not apply to estate such as a bond with a clause of interest, which, though

moveable quoad succession, is heritable quoad the widow. The division of

of this w^ill be bipartite (Dawson's Trs, ut sujrra).

Effect of Change of Domicile.—It is hardly doubtful that a husband can

defeat his wife's claim to jus rclida: by acquiring a domicile in a country

where this right is not recognised, and, conversely, that by acquiring a

Scottish domicile after the marriage he gives her this right if she has not

renounced it (see Hotj, 1702, ;5 Bat. 247; Lashley, 1804^, 4 Bat. at p. 614;

Trevclyan, 1873,11 M. 516 ; Bell, Frin. s. 1591 ; Walton, H. cO ir.405 seq.).

As to jus relidi, the Act clearly extends to a wife dying domiciled in Scot-

land, though not domiciled there at marriage (44 & 45 Vict. c. 21, s. 6).

[Stair, iii. 8. 43; Krsk. iii. 9. 15; Bell, Frin. 1591; Fraser, //. cO W. ii.

1058 ; Walton, //. & W. 220, 405.]

See Legitim ; Teuce; Election.

Jus rcpraescntationis.—See Succession.

Jus tertii.—This is a phrase used in pleadings, and means that the



260 JUS TEETH

party stating a plea—in pursuit or in defence—has no right to do so

;

another may have, or has, the right, but he has not.

The phrase is not of civil-law origin, but is found in use in our systein

of law as early as the sixteenth century. Although belonging to tlie domain

of practice or procedure, it is not so determinate in its significance as to be

dealt with speciHcally either in Shand's Practice or in Mackay's Practice or

Manual of Practice. Eeference to the phrase in the indices of our law

books and in our digests are rare ; and yet the phrase has long been and is

in current use. The plea of jus tertii is in fact substantially a question of

legal title and interest, and discussion of it is to be looked for, if anywhere,

in'^discussions of these departments of the law of procedure.

:^Ir. 'Mackay, in treating of title and interest as "both necessary to

maintain an action," says :
" There is neither title nor interest where the

right to be enforced by the action is vested in another than the pursuer,

and the pursuer would derive no benefit from enforcing it" {Manual of

Practice, p. 125) ; and this is practically a statement of the doctrine and

plea oi'jus tertii. Of the plea of no title he says (p. 12G), " There may

be ... an interest but no title"; and, after citing examples of this, he

writes : " In these instances there was no title, although there was an

interest recognised by law which might by other means have been made

effectual" (p.''l27),—pointing to cases where the party ought to have sued

(or defended), not personally, but through someone linked with or repre-

senting him, as, e.g., an executor, for a legatee, or a trustee, for a bankrupt.

In cases of jus tertii, on the other hand, the claimant (or defender) has no

ricrht, and he and the parties who have are entirely third parties to one

another. Similarly, the author of liell's Dictionary says :
" When a party

in an action maintains a plea which he has neither title nor interest to

maintain, he may be met by the reply that it i^jus tertii in him to maintain

such a plea" {suh vocibus); and Ld. Trayner, in his Maxims, defines jus tertii

thus: "The right of a third party. Where anyone in an action at law

yn-opones pleas,"or advances arguments, which he has no title or interest to

maintain, he may be met by the re])ly that such pleas are^^s tertii to him"

(suh vocibus). As is pointed out in Bell's Dictionary, the absence of interest,

in the legal sense, does not mean that no benefit would accrue to the person

pleading another's right if he were allowed to ajipear, but that it is not his

ri'dit to do so, becau.se quoad him the opponent had a good case.
° Modern instances of judicial discussion of the plea of jus tertii are not

frequent. They have arisen perhaps most often in questions of the validity

of titles to land. Thus in Montcith (18G9, 7 M. 52:5), a superior was

found to have no legal title and interest, and it was held to he jus tertii

to him, to attempt to reduce a disposition granted by one of his predecessors

on the ground that a decree of adjudication, which constituted the defender's

title, and on which infeftnient was taken, had been obtained in respect of

documents that were invalirl and inelfectual. The heir of the defender in

the adjudication might, possibly, it was thought, have reduced on the

grounds stated, but the superior coidd not (see Lord Advocate v. M'Otdloch,

1874, 2 K. 27, where, similarly, it was held jus tertii to the Crown,

in tlie face of a sunicient title and i)rescrii)tive possession, to object to

the defender's claim of tlie right of salinon-lishing, in respect of possible

defects in the transmission of the title from the Crown vassal to the sub-

vassal ; see also Duke of Koxburyh, 1732; alfd. 17:54, 1 Tat. 12G). Where

the title of two parties is derived from one author, it is jus tertii to either

party to ol»ject to the right of tlif^ common author (see Lirinyston, 14 July

17G8, F. C"; alfd. 2!) A].ril 177:5, G Tat. 700). In Ulackhnru {V^^)S,o M.
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318), in a question of ol)jection taken to a name .standing on the Voters'
IvuU as a "joint-tenant and oceupant," the Sheriff and the Court decided
that no one couUl raise the ol)jecti()n of no joint-tenaney save the aUegcd
joint-tenant. In questions under the hiw of hjcation, the ]jlea of jus tcrlii

also arises—where assignations or subleases have been made by a principal

tenant, in spite of prohibitions in tlie lease. It is there held to he. jus tcrtii

to others than the landlord to plead tlie prohil)ition, in respect it is a ])ro-

vision personal to iiini (Hay c(: WocxJ, J'c/)'s., 1801, Moi: 15297; Kankine,
Leases, 2nd ed., p. 1G9 ; see also Ilankine, }>. 173, and IJohic, 1864, 2 M.
788). Again, in a question of bankruptcy law, it was found to be/^.s teiiii

to a bankrupt to object to the accounts of the trustee's agent on the ground
that he had acted also as a commissioner {Lcannonth, 18.~)8, 20 D. 5G4).

In certain recent cases of claims for bursaries raised by candidates not

appointed, it has been held that in the circumstances the claimants liad

no right to pursue. In one of these (M'Bonald, 1890, 17 11. 951) the late

Ld. Pres. Inglis says :
" The conclusion for declarator that he [the pursuer]

was elected to the bursary is inconsistent with fact, for he certainly was
not elected. He asks that all writings conferring the bursary on the other

candidate .should be set aside. P)Ut what is tliat to him ? What has he to

do with that ? " These last words, and similar words used by Lord Ordinary

Trayner, are in effect the expression, in language at once popular and juristic,

of the plea of jus tcrtii (see also Martins', 1885, 13 li. 274; Bamsaij,

1860, 22 1). 1328 ; aftU. 23 D. (H. L.) 8. See series of cases under heading
" Jus tcrtii " in Morrison's Dictionary. See Title to Sue and Defend

;

Process ; Jus qu/ESITUM tertio ; and leading case of Hislop v. M'Bitch ic's

Trs., 1881, 8 Pi. (H. L.) p. 98, where the phrase ^V.s tcrtii is used incidentally

in a more general sense).

Justice Clerk.—The Lord Justice Clerk derives his designation

from his former relation to the Court of Justiciary, in which Court he now
occupies the position of Vice-President, taking tlie chair at its deliberations

in the absence of the Justice-General. He is also President of the Second

Division of the Court of Session. Far from the high position wiiich he

now occupies, the Justice Clerk was originally not even a judge, but was, as

his name denotes, merely the Clerk to the Justice Court. He seems to

have still occupied this inferior position in the reign of Charles I., for we
find the Justice Clerk again and again named assessor to tlie Justice—

a

post which his constant attendance in Court and familiarity with criminal

procedure would render him peculiarly fitted to fill. This liappened in the

case of Cromhie, 22 June 1625, and in the case of Mcldrnm, 2 August

1633 (Hume, ii. p. IG). The office gradually rose in credit, until, from

being named an assessor, others came to be named assessors to him. This

happened in the trial of George Graham, when the Council, on 24

November 1GG3, appointed certain Lords "to be joined as assessors to the

Lord Justice Clerk and Justice-Depute." In the sederunt following upon

this act, the name of the Justice Clerk is for the first time in.sL-rtcd as one

of the judges of the Court. As this innovation was probably looked ui)on

with disfavour, an act of Council, passed on the Sth of December of the

same year, declares " That the Lord Justice Clerk is one of the judges of

the Justice Court, and has power to sitt and voat therein"; and tlie

seat thus ac(iuired, which in ])ractice was that of President of the

Court, was confirmed to him in 1671, when the Court was reconstituted.

Power was given to the Justice Clerk in his original commission
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to appoint deputes, who after his practical elevation to the Bench dis-

charged his duties at the table, and for long, in consequence, the appoint-

ment of Principal Clerk of the Justiciary Court lay with the Lord Justice

Clerk. It now lies with the Crown.

As a judge in the Court of Session, the Justice Clerk was on equal foot-

ing with the othei-s, until he was made President of the Second Division of

the Court in 1808 (48 Geo. iii. c. 151, s. 2). His office is now the second

highest juilicial post in Scotland. His salary is £4800 per annum. In

addition to his judicial position he is ex officio one of the officers of State

for Scotland, and one of the commissioners for keeping the Scottish regalia.

[Hume, ii. 16, 17.] See Session, Court of.

Justice, College of.—See College of Justice.

Justice-General.—The Lord Justice-General, as head of the

criminal jurisdiction and as Lord President of the Court of Session, holds

the chief legal appointment in Scotland. The two offices were united in

pursuance of 11 Geo. iv. and 1 Will. iv. c. 69, ss. 18 and 19, by which it was

enacted that from and after the termination of the then existing interest

in the office of Lord Justice-General, that office should devolve upon and

remain united with the office of Lord I'resident of the Court of Session,

who should perform the duties thereof as presiding judge of the Court of

Justiciary, and that the salary attached to the office of Lord Justice-General

should cease. It was further enacted that when the office should have so

devolved, "and when he shall dtem it expedient to be present at any Circuit

Court, it shall be lawful for him to despatch business in such Court, whether

any other judge or judges of the Court of Justiciary be or be not present."

The office of Justice-General is in direct lineal descent from the oldest

judicial office in the country, that of the Scottish Justiciar, the duties of

which ollice seem to have been originally carried out by the King himself.

AVe find a positive appointment to that effect for David il. in a Parliament

held at Scone in 1357 :
" Ordinatum est et consensum per tres communitates

quod dominus noster Rex tenoat Iter Justiciarii, per totum regnuni, in sua

propria persona; precipue ista vice, propter pleniorem justiciani auetoritate

regia faciendani, et ad incutiendum terrorem delinquentibus, ut abstineant

a maleficiis suis." The King gradually, however, performed these circuit

duties by deputy, though for a long time he seems also to have been

jtresent. Thus in the Act 152^ (Thomson's ed., v. ii. s. 315) it is ordained
" that na Justice Airis be haldin na part, without our Sovrane Lord and his

Justice be present." The first mention of his Justice accompanying the

King is in 1488 (Thomson's ed., v. ii. 208). Pefore the foundation of the

('ourt of Session by James v. in 1532, the Justiciar was in the habit of

trying civil as well as criminal cases, and we have various instances of

appeal from his judgments in civil cases to the Court of Parliament, as the

paramount feudal Court of the King and his freeholders. It is uncertain

whether such a power of review was ever exercised over him iji criminal

matteis, and a law of Alexander n., the statute " de capiendis indirtamentis

et malefactoribus puniendi.s," seenjs to exclude such review entirely (Stat,

Alex. n. c. 2).

The office of Justiciar was at one time divided l)etween two persons.

There were, in fact, two Justiciars, aj»pointed for se])arate regions and

exercising each within his bounds the same absolute and supreme powers.
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When this partition of the ofhce came to be made it is impossible to say,

but the division seems to have existed in the reign of Alexander ll., when
one Justiciar (called Justiciar for Scotland), controlled the country north of

the Forth, while the other, called Justiciar lor Laudone, had juiisdicticju

over the southern portion of the country. The two were again united

under one commission by the time of Queen Mary, as appears from the

Discours particulier d'Ecosse—a memorial drawn up in French for her use

in 1559 :
" Et aussi y a en ce Pioyaume Justice Generalle, laciuelle a puissance

de cognostre en tons crimes. Et combien que pour ce jourd 'huy n'y en

ait qu 'im, toutes fois le temps passe y'en avait deux."

Finally, from being a practical office the post of Justiciar came to be a

sinecure. It fell into tlie hands of a certain family instead of being bestowed

for life on some qualified indivitlual. The family which thus enjoyed it

was the family of Argyle, though at what date it fell into their hands is

unknown. The Earl of Argyle is mentioned as Justice-General in the

sederunt of a Court iield by his deputy, Patrick Baron of Spittalfield, on

the 25th of August 1526. Though such a tenure was felt to be a wrong,

and was cancelled by contract in April 1G28 between Charles i. and Loid

Lorn, the office never reacquired its original condition. It was bestowed

for life or for shorter periods upon various members of the nobility, wlio

seem invariably to have appointed deputies, or to have had deputies

appointed by the King to sit with them. And so gradually the presidency

of the Court of Justiciary came to be assumed by the Justice Clerk.

[Hume, ii. 1-15.]

See Justice Clerk; Justiciary, High Court of; Session, Court of.

Justice of the Peace.—^is^or;/.—The office of justice of _the

peace was instituted in Scotland in the reign of James Yi. by the Act 1587,

c. 82, in supplement of the justice aires appointed by that Statute and

re-enacted by 1609, c. 7, to assist in " extirpating the ungodlie, barbarous, and

brutall custome of deadlie feads, whilk l-y the inveterate abuse of many

bypast ages was become sa frequent in this Eealme." The Acts of

Parliament 1617, c. 8, and 1633, c. 26, ratified the original Statutes and

defined the powers and duties of justices. The Act 1661, c. 38, adopting tiie

instructions by Cromwell's Council in Scotland to justices (1655), fully

defines these powers and duties, and still constitutes the general code

regulating the execution of the olhce. By the 18th Article of the Treaty

of^Union^it is provided "that the laws concerning regulations of trade,

customs, and excises in Scotland be the same as in England." A new

commission was thereupon issued for Scotland in 1707, declaring the justices

therein appointed to have the same powers in matters relating to customs

and excise as were competent to justices of the peace in England. The

Act 6 Anne, c. 6, vests justices of the peace in Scotland with" whatever

doth appertiun to tlie office and trust of a justice of the peace in England

m relation to, and for the preservation of, the jnihiic peaec : Provided, never-

tiieless, that in tlie sessions of tlie peace the methods of trinl and judg-

ments shall be according to the laws and customs of Scotland."

I'hc Comjnission is in the following terms :

—

Vrtori.v, bv the grace of God, of the Uuiled Ivintjdom of Great Britain and

Iieland, Queen, Defender of the Faith, to our most dear and faithful coun.-^elk.i-s

(the princes of the blood), tl.e most reverend father in God, and our failhfu counsellor

Archbishop of Canterburv, Piiinate and Metropolitan of all hng and, our l-elovedan.

faithful counsellor, our Chancellor of that part of our United Kingdom of Great
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Britain and Ireland called Great Britain (then are named the Archbishop of Yorh, the Arch-

bishop of Armagh, certain of the members of the Privy Council, the Lord Justice- General,

Lord Jnotice- Clerk, and Commissioners of Justiciary for Scotland for the time being, the Lord,

President and Judges of the Court of Session for the time being, the Lord Advocate avd
Solicitor-General for Scotland. These arefollowed by the names of the gentlemen of the county) :

Greeting— Know ye, that we have assigned you, jointly and severally, and every one

of you, our Justices, to keep our Peace, in our county of ,

and to keep, and cause to be kept, all the ordinances and statutes for the good of our

peace, and for the ]>reservation of the same, and for the quiet rule and government of

our people, made in all and singular their articles in our said county (as well witliin

liberties as without), according to the force, form, and eilect of tlie same ; and to

chastise and punish all persons that offend against the form of those ordinances or

statutes, or any one of them, in the aforesaid county, as it ought to be done, according

to the form of those ordinances and statutes ; and to cause to come before you, or any
one of you, all those who, to any one or more of our ijeojile concerning their bodies, or

the firing of their houses, have used threats, to find sutticient security for the peace, or

their Ljood l)ehaviour towards us and our i)eo2)le ; and if they shall refuse to find such

security, then them in our prisons, until they find such security, to cause to be safely

kept. \Ve have also assigned you, and every two or more of you, of whom any one of

you, the aforesaid (here the justices before named are again menti(nied) we will shall be

one, our justices, to in(iuire the truth more fully, according to the law and custom of the

land, of all and all manner of felonies or capital crimes, poisonings, enchantments, sorceries,

arts, magic, trespasses, forestallings, regratings, ingrossings, and extortions whatsoever,

and of all and singular other crimes and offences, of which the Justices of our Peace

may or ouglit lawfully to inquire, by whomsoever and after what manner soever, in the

said county, done or perpetrated, or which shall happen to be there done or attempted :

And also of all those who, in the aforesaid county, in companies, against our peace, in

disturbance of our people, with armed force, have gone or rode, or hereafter shall

presume to go or ride ; and also of all those who have there lain in wait, or hereafter shall

presume to lie in wait, to maim, or cut or kill our people ; and also of all victuallers, and
all and singular other persons who, in the abuse of weights or measures, or in selling victuals,

against the form of the ordinances and statutes, or any one of them, tlierefor made, for the

common benefit of our people, have oft'ended, or attempted, or hereafter shall jiresume to

offend or attempt ; and also of all sheriff's, bailiffs, stewards, constables, keepers of gaols,

and other officers, who, in the execution of their offices about the premises, or any of them,
have unduly behaved themselves, or hereafter shall presume to behave themselves unduly,
or have been, or shall happen hereafter to be, careless, remiss, or negligent in our afoi-esaid

county ; and of all and singular articles and circumstances, and all other things what-
soever that concern the premises, or any of them, by whomsoever, and after what manner
soever, in our aforesaid countv, done or perpetrated, or which hereafter shall there

happen to be done or attempted in what manner soever ; and to inspect all indictments
or libels whatsoever so before you, or any of you, taken or to be taken, or liefore others,

late our Justices of the Peace in the afore«iid county, made or taken, and not yet

determined ; and to make and continue ])rocesses thereupon against all and singular
the persons so indicted or accused, or who before you hereafter shall happen to be
indicted or accused, until they can be taken, surrender themselves, or be outlawed, or
declared rebels ; and to liear and determine all and singular the felonies, cai)ital crimes,

poisonings, enchantments, sorceries, arts, magic, trespasses, forestallings, regratings,

ingrossings, extortions, unlawful assemblies, indictments aforesaid, ;uid all and singular
other the i)remises, according to the laws and statutes of the kingdom, as in tlie like

cases it has been accustomed or ought to be done ; and the same offenders, and every
one of them, for tlieir offences, by lines, i-insoms, amerciaments, forfeitures, and other
means, as according to the law and custom of the land, or form of the ordinances or
statutes aforesaid, it has been accustomed, or ought to be done, to chastise and punish.
Provided always, that if a ca.se of difficulty ui»on the determination of any of the
premises before you, or any two or more of you, .•^hall hapi)en to arise, then let judg-
ment in nowise be given thereon before you, or any two or more of you, uidess in the
pre.sence of one of our Justices, or of one of our Justices ajjpointed to hold courts of

circuit, in the aforesaid county. And, therefore, we command you, and every one of

you, that to keeiiing the jieace, ordinances, statutes, and all ami singular other the
premises, you diligently ai)ply yourselves; and that at c(nlain days and places, which
you, or any sucli two or more of you (as is afore.said), shall apjioint for these purposes,
into the premises you make; iiif|uiri(!s, and all and singular the ]iremises hear, and
determine, and jierform and fuHil them in tlie aforesaid foiin, fining therein what to

iuHtice apj)ertains, according to tli'' law and custom (if llir iauil, saving to us tlie

amerciaments, and other things to us therefrom belonging. And we command, by the



JUSTICE OF THE PEACE 2G5

tenor of these presents, our Bherill" nf tlie suid county of , tli;it at cerUiin

days and places whicli you, or any such two or more of you (as is aforesaid), sliall make
known to liim, lie cause to come before you, or such two or more of you as afore.«aid, so

many, and such good and lawful men of his bailiwick (as well williin liberties as with-

out),' by whom the truth of the matter in the premises shall l)e the better kiiuwn aii<l

deterniined. We also command the keepers of the rolls of our peace in our county

aforesaid to bring before you, at the days and places aforesaid, the writs, jireccpts,

processes, and indictments aforesaid, that they may l)e inspected, and by a due course

determined, as is aforesaid. In witness whereof, we have caused these our lettei-s to be

made patent.

—

Witness ourself, at Westiuinster, the day of •
, in

the year of our reign.

{Signed hij the Secretary of Stale for the time.)

To the commission is aimexed the following oath :—

Ye shall swear, that as justice of the peace in the county of , in all articles

in the Queen's Commission to you directed, you shall do equal right to the i)Oor and to

the rich, after vour cunning, "wit, and power, and after the laws and customs of this

realm and statutes thereof made : And ye shall not be of counsel with any person in

anv quarrel hanging before you : And tl'iat ye hold your sessions after the form of the

statutes thereof made : And" the issues, tines, and amerciaments which shall hajijien to

be made, and all forfeitures which shall fall before you, you shall truly cause to be

entered without anv concealment or emljezzling, and truly send them to the Queen's

Excheciuer : Ye shall not let for gift or other cause, but well and truly ye shall do your

office of Justice of the Peace in that behalf : And that you take nothing for your otlice

of Justice of the Peace to be done, but of the Queen, and fees accustomed, and costs, limited

by statute : And ve shall not direct, nor cause to be directed, any warrant by you to be

made to the parties, Init you shall direct them to the bailifl's of the said county, or other

the Queen's oflicers or n"iinisters, or other indifferent persons, to do execution thereof.

So help you God.

Appointment of Justices and Endurance of Commission.—The commission

by which justices are appointed is direct from the Sovereign. Certain

persons are included in every commission of the peace. Such are certain

members of the Privy Council, the judges of the Court of Session, the Lord

Advocate, the Solicitor-General. The following are ex officio justices:

(1) Sheriffs
; (2) the senior njagistrate of any populous place, who by 83 & 34

Vict. c. 37 may ex oficio act as a justice for the county in which such place

is situated
; (3) by sec. 10 (1) of the Local Government (Scotland) Act, 1880,

the convener of the county; (4) by sec. 40 of the Local Government

(Scotland) Act, 1894, the chairman of a district committee, and (5) the

chairman of a parish council, unless a woman, or personally disqualified by

any Act, are justices for the county in which the district or pansii

is situate. There is no limit to the number of justices who may be

named.
Qualification.—^o property or other qualification is required in Scotlaml.

The only general disqualification is contained in G Geo. iv. c. 48, s. 2*

(Small Debt Act), by which it is declared that " no .solicitor or procurator in

any inferior Court in Scotland, or the partner of any such person, shall be

capable to continue to be a justice of the peace, or act as such, in any county

in Scotland during such time as such solicitor, etc., shall ontinue in the

business or practice of solicitor or ])rocurator in any inferior Court." By

19 & 20 Vict. c. 48, s. 4, ex officio justices who happen to be solicitors

may act as justices, on making a declaration not to practise in tl)e Court of

Justices, in a number of particular in.stances, justices are prohibited by

Statute from acting as such in regud to the matters therein dealt with.

The followini:,^ are the most important : Under the Factory Acts the

occupier of a factory or workshop, and the father, son, or brother of such

occupier, are not qualified to act as a member of a Court before which a

proceeding is taken with respect to an offence under the Acts. Proprietors

11
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of salmon-fishings and trout-fishings are prohibited from acting as justices

where they are pursuers, or directly interested in prosecutions, but not other-

wise merely as proprietors (9 Geo. iv. c. 39, s. 12; 8 & 9 Yict. c. 26,

s. 5). Under the Licensing Act, 9 Geo. iv. c. 58, every brewer, maltster,

distiller, or dealer in or retailer of ale, beer, spirits, wine, or other excisable

liquors, or who shall be in partnership with any such person, is prohibited
from acting in revenue questions cognisable by the justices. The proprietor

or tenant of the house or premises for which a certificate is sought is also

disqualified.

Acceptance.—A person named in a commission who does not wish to act

may refrain from qualifying by abstaining from taking the requisite oaths,

liut once having qualified, he must perform the duties of the office. The
requisite oaths are: (1) the particular oath annexed to the commission of

tiie peace; and the oaths appointed by the Promissory Oaths Act, 1868

;

(2) sec. 2, the oath of allegiance, and (3) sec. 4, the judicial oath. By
sec. 11 every person for the time being by hiw permitted to make a solemn
affirmation instead of taking an oath, may make an affirmation as justice.

Endurance.—A connnission of the peace endures for six months after the

demise of the sovereign who issued it, unless a new commission be sooner
granted by his successor (1 Anne, c. 8, s. 2). A justice ex oficio remains a

justice so long as he retains the office conferring the qualification (Hutcheson,
1. 50). The ofiice may be recalled expressly l>y writ under the Great
Seal, or tacitly, by omitting the name of the justice from a new commission.
A justice may resign his ofiice as freely as any other officer of the Crown
(Blair, p. 2).

Tlie appointment of clerk is in the hands of the Secretary of State (1686,
c. 20). In the absence of the clerk the justices may appoint a clerk ad
interim.

Poivers and Duties of Justices.—The administrative powers and duties of

the justices are exercised by them either in a body when sitting in sessions,

or as individual justices. The former have been affected by the Local
Government (Scotland) Act, 1889 (52 & 53 Vict. c. 50), sec. 11 of which
enacts :

" there shall be transferred to and vested in tlie council of each
county (subs. 5) the administrative powers and (hities of the justices of

the peace of the county in general, or special or quarter sessions assembled,
in respect of the several matters following, namely: (i.) The execution as

local authority of the Act rcdating to gas meters, to explosive substances,

to weights and measures, to habitual drunkards, and to wild birds,

(ii.) The appointment of visitors of public, private, or district lunatic

asylums; and (iii.) The registration of rules of scientific societies under the

Act of the session (jf the sixtli and seventh years of the reign of Her present
Majesty, clia[»ter 36. All powers and duties of the justices of the peace
not transferred by this Act to the county council shall be reserved to and
transacted by such justices in the same manner, so far as circumstances
admit, as if this Act had not been passed." The judicial functions under
the Statutes referrcMl to are not interfered with by the above transference,

nor are the administrative powers, except as justices collectively.

The ]irinci])al administrative powers and (hilics of justices now are:

—

(a) 'J'aking alfidiivits.

(I)) ]'jxecuti<;n of deeds by jiersons unable to write.

(c) Unties under the Army Act— {enlistment, billeting, ami impiess-

ment of carriages.

{(t) Duties under the Pawnbrokers Act.

(e) Licensing of ])ublic-iiouses.
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(/) Licensing of play-houses.

(//) (I ranting of licences to deal iu game.

(h) Unties under the liiot Act.

(i) Duties under lieforniatory and Industrial Schools Acts. Swearing

in of constables.

Judicial Di/tic'^.—Tlie civil juiisdiction of the justices is mainly con-

fined to their Small l)el)t Court, where dfbts to the amount of live pounds

may he sued for. No legal practitioner may appear for parties (G (ico. iv.

c. 48, amended by 12 & 13 Vict. c. ;U). At common law justices have

jurisdiction for recovery of wages without limit as to amount, and can

enforce contracts of service by warrants of summary imprisonment (M'Lrllan,

9 July 1825, F. C, 4 S. 165). Aliment may be awarded for bastard children,

but paternity cannot be decided in Small Debt Court {Lindsay, 182G, 4 S.

748).

In these cases the procedure is by written pleadings, in as nearly as

possible the foims in use in the Sheriff Court {Ilchentcr, 1868, 6 M. 132).

Interlocutors require the signature of two justices. Procurators of the Sheriff

Court practise before the justices. One justice may issue a warrant to

connnit a debtor in mcditatione fvgce until caution judicio sisti be found.

The debt nnist exceed £8, 6s. 8d., except in case of aliment, or fines and

rates (5 & 6 AVill. iv. c. 70). The debt need not be one subject to the

justice's jurisdiction. Decrees in ordinary civil cases cannot be enforced

by dilioeiice against the person {Blaiv, 1754, Mor. 7610; Macallister, 1826,

4S. 453).

Criminal Jurisdiction.—Under the common law the criminal jurisdiction

of justices is chiefly confined to the preservation of the public peace.

They try cases of breach of the peace, assaults, and petty thefts or pickery,

which may all be regarded in the light of offences against the public peace

(Wilkic, 10 July 1798). Their jurisdiction does not extend beyond cases

that may be disposed of summarily. There have been attempts on the part

of justices in the past to deal with heinous crimes, but the practice never

obtained the concurrence of the Court of Justiciary, and it is long since

any person has been tried before the justices for a crime for Avhich the

verdict of a jury ought to be taken (Plutcheson, vol. i. p. 174).

As part of the duty of preventing breach of the peace, the process of

L.\AVBURKOWS (q.v.) may be brought before the justices.

Justices have a considerable jurisdiction under a variety of penal

Statutes, chiefly in reference to Ptcvenue, Highways, Fishings, and Public-

houses, which will be found under these titles.

Where power of punishment is committed to justices by special Statute,

the amount is generally restricted in the Statute. All other cases are ruled

by sec. 29 of the Summary Procedure Act, 1864, under which the punish-

ment which justices may iiiHict is limited to a fine of £5, or imprisonment

for sixty days, and to finding of caution to keep the peace for six months

under a further penalty of £10, and in default of such caution not being

found, to im])risonment for a further period not exceeding thirty days.

Though there are several reported instances of scourging and whipi-ing, it

never was a general practice for justices to sentence to corporal jmnishment

(Hutcheson, vol. i. p. 220).

P,y the Prisons (Scotland) Administration Act, 1860, s. 84, wlu'rever a

judge or magistrate may award a sentence of fine or imprisonment, he may

adjudge anyniale juvenile offender, nut exceeding fourteen years of age, to

be whTpped. The number of strokes must be specified, and must not exceed

twelve with a birch rod (25 Vict. c. 18). See WiiirriNC.



268 JUSTICE OF THE PEACE

Justices share iu the power which all Courts have to enforce order and

to punish acts of contempt of their authority (Hume, ii. 138). Part of the

justice's criminal jurisdiction consists in the apprehension of accused

persons, committing them for further examination, or for trial until

liberated iu the due course of law, and, under the Prevention of Crime

Act, 3-4 & 35 Vict. c. 112, in dealing with convicts liberated on ticket of

leave.

Territorial Jurisdiction.—Justices can act judicially only in the county

for which they are commissioned, but a justice named for two adjoining

counties may act for either county if resident in one of them at the time

—

his warrant being issued to a constable of the county within which it is to

be executed (28 Geo. in. c. 49). An attidavit sworn before a justice out of

his county, or even in England, is as effectual as if sworn before liim

within his own county {Kerr, 1852, 14 D. 864).

Procedure.—The sittings of the justices as a Court must be lield on the

days appointed by Statute (IGGl, c. 38), viz., the first Tuesday of March,

May and August, and the last Tuesday of October, with power to continue

and adjourn. These sittings are termed tlie " (^)uarter Sessions," or " General

Quarter Sessions." Adjournment, if made, must be to a specified day. To
such adjourned sittings the name "General" or "General Quarter Sessions"

is more properly applied. The Courts held by the justices apart from the

statutory meetings are called " ComuKjn," " S[)ecial," or " Petty " Sessions,

which are held at regular intervals for the disposal of small debt business,

and criminal cases. Large counties may be divided into districts by the

Quarter Sessions for the purposes of the Licensing and Small Debt Acts,

but no justice's jurisdiction is thereby limited.

The quorum for a Court is two justices (Reid, 1730, Mor. 7636), but

a larger number usually are present in Quarter Sessions, especially when
hearing cases on appeal. One justice cannot act judicially unless specially

authorised by Statute (M'Kaj/, 1760, Mor. 7637). Particular Statutes

require that the justice who grants warrant to apprehend should try the

case, but generally there is no such necessity.

The General Quarter Sessions are held at the county town, but Special

Sessions for the purpose of a[)pointing and swearing in constables are often

held by special adjournment to any convenient place in the county.

Meetings of justices are called by their clerk. Each meeting elects its

own chairman.

A judgment in Quarter Sessions cannot be reviewed by a later Quarter

Sessions. An appeal taken to Quarter Sessions during proceedings in Special

Sessions "does not stop the justices I'rom proceeding and finishing the cause

by sentence; but if against such a sentence an ap})eal be entered, they

should admits the appeal, and not proceed to execution until the same be

discussed " {Meldrum, 1746, Mor. 7637).

A])p"al may be taken to the Circuit Court either from the Special or

Quarter Sessions in tiie exerci.se of their ordinary jurisdiction. If tliere is

an e({uality of opinion either in (i)uarter or Special Sessions, the chairman

has no casting vote, but Ik; may decline to vote, or withdraw, or an additional

justice may be brought in, in order that a decision may be arrived at.

'j'iiere apjiears to \h\ W) l(;gal (ixclusiou of a justice sitting in (Quarter

Sessions and voting in revi(!W of his own judgment; but there is an

obvious impropriety, unless it Ik; to rectify an erroneous judgment he may
liave given.

In all judicial pr(A'(!(;dings the justie(.'S must hear and act together, and

not separately (AVv; v. F(>rrr<it, 3 T." I!. 3.S).
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Review.—In coianion with other inferior Courts, the decisions of the
Justice of Peace Court are subject to review by tlie Court of Session, excej)!

where exchided by Statute. But as ahnost iill the jurisihction is statutory,

review is either specially ]a-ovided for or altogether excluded (Maekay,
Manual of Practice, p. 98). Peview on Justice of Peace Small Debt cases

is excluded in all cases except on the <,fround of malice and ojiprcssion, and
then only within one year from the date of decree (G Geo. iv. c. 48, s. 14).
" How far this provision would exclude reduction on the ground of departure

from the statutory procedure, or excess of jurisdiction, is not clear " (Maekay,
Manual of rractice, p. 030 ; Thomson, 1852, 14 1). 470). Though review

is specially excluded, reduction may be competent in civil cases. See

llEDUCTION.

Remuneration.—The services of justices are given gratuitously, but they

are entitled to be reimbursed for proper expenditure in official business.

The County Council provides for all expenses lawfully incurred by the

Quarter Sessions or the justices out of Sessions (52 & 53 Vict. c. 89,

s. 89).

Responsibility.—Justices are liable to prosecution civilly before the Court

of Session, and criminally before the Court of Justiciary (Hutcheson, 1.

63; Hay, 1731). When there has been excess of jurisdiction and
gross neglect of prescribed forms, especially where the liberty of the

subject and the provisions of the Act 1701, c. 6 (for the prevention of

wrongous imprisonment and against the undue delay of trials), are

concerned, hona fides will not in general save a justice from being

subjected in damages. Protection is given to justices in the execution of

their duty by the Twopenny Act, 43 Geo. iv. c. 141, which enacts that in

all actions brought against a justice on account of any conviction by him,

in case such conviction shall be quashed, the plaintiff shall not be able to

recover, besides any penalty levied, greater damages than twopence, nor

costs, unless malice and want of probable cause are alleged. And if the

justice prove at the trial that the plaintiff was guilty of the offence

whereof he had been convicted, no damages shall be recoverable. The Act
9 Geo. IV. c. 29, s. 2G, extends these provisions to all inferior judges and
magistrates in Scotland in regard to any sentence pronounced, or proceed-

ing tried, in any criminal triah By 11 Geo. iv. and 1 "Will. iv. c. 37, s. 13,

" all acts done by any judge or magistrate in apprehending any party, or

in regard to any criminal cause or proceeding, or to any prosecution for a

criminal penalty," are also so privileged. Justices were anciently answer-

able for any miscarriage in their office to the Privy Council of Scotland, and

are now to the Privy Council of the United Kingdom (Forbes, ii. c. 1, s. 30).

[Twopenny Acts.]

[See (1) Duty and Pou'crs of Justices of Peace in Scotland, by William

Forbes, Advocate, in two parts, 1707 and 1708
; (2) Office, Powers, and

Jurisdiction of His Majesty's Justices of the Peace and Commissioners of

Sujrply, by Robert Boyd, LL.D. (2 vols.), 1787
; (3) Treatise on the Offices of

Justice of the Peace, etc., in Scotland, by Gilbert Hutcheson, Advocate (4 vols.),

Isted. 1806, 3rd ed. 1815
; (4) Summary of the Powers and Putics of a Justice

of the Peace in Scotland, by George Tait, Advocate, 1st ed. 1815, 4th ed.

1828; (5) Scottish Justice's Manual, by William Blair, Advocate, 1834;

(6) Pige.<it of the Lav; of Scotland, uith Sjjccial Reference to Office and Duties

of a Justice of the Peace, by Hugh Barclay, LL.D., Sheriff-Substitute at Perth,

1st ed. 1851, 5th ed. by John Chisholm, Advocate, 1894 ; (7) Practical

Manual for Justices of the Peace and other Mayistrates in Scotland, by

Alexander Macdonald, Writer, Glasgow, 1872.]
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Justiciary, High Court of.—The High Court of Justiciary is

the Supreme Court for criminal causes in Scotland, as the Court of Session

is the Supreme Court for civil causes. Unlike the Court of Session, how-

ever, decisions in which are subject to the review of the House of Lords, the

decisions of the High Court of Justiciary are final and are not subject to

review by any tribunal.

Judges.—The Court consists of thirteen members. Tiicse are the

Senators of the College of Justice, i.e. the Lord Justice-CJeneral, the Lord

Justice-Clerk, and eleven Lords Commissioners of Justiciary (50 & 51

Vict. c. 35, s. 44). Previous to the Criminal Procedure (Scotland) Act,

1887, there were only seven judges of the High Court of Justiciary, viz.

the Lord Justice-General, the Lord Justice-Clerk, and only five of the

senators, specially appointed to be also Lords Commissioners of Justiciary.

But now every person "appointed to the office of one of the Senators of the

College of Justice in Scotland" is, " in virtue of such appointment," a Lord

Commissioner of Justiciary {ih.). The salaries paid to the judges are fixed

by sec. 45 of the same act as follows :—The Lord Justice-General, £5000

a year ; the Lord Justice-Clerk, £4800 a year ; each of tlie Senators of the

College of Justice, £3000 a year. The judges are no longer entitled to any

allowance in addition to these salaries in respect of any Court held by them

as Lords Commissioners of Justiciary, whether on Circuit or otherwise.

(See also Ju.stice Clerk; Justice-Gicxekal.)

Sittings.—All sittings of the Court of Justiciary are now sittings of the

High Court of Justiciary (Crim. Proc. Act, 1887, s. 44). The Court holds

such sittings as are necessary, on the requisition of the Lord Advocate

{lb. s. 46). As to Circuit Courts, see Circuit Courts.

Quorum, etc.—Usually only one judge sits at a trial. In cases of

special ditliculty or importance, two, or more usually three, sit (31 & 32

Vict. c. 95, s. 1). (See also Circuit Courts.) In appellate proceedings,

three judges are a quorum ; but a bill of advocation or suspension may be

passed, and interim liberation may be ordered, by a single judge (Hume, ii.

512 ; Alison, ii. 27 ; Macdonald, 534, 539 ; 38 & 39 Vict. c. 62, s 3 (6) ). A
([uoruni of three is necessary to refuse a bill of advocation or suspension

(Alison, ii. 27; Stcedman, 1810, Hume, ii. 512). An appeal in regard to

bail may be disposed of by a single judge. See Bail.

Jurisdiction.—" The charter of the Court of Justiciary with regard

both to the quality of the crimes of which they may take cognisance, and

of the persons whom they may try, is as ample and extensive as the general

}irinciples of law respecting juri.sdiction in criminal matters will allow"

(Hume, ii. 49). Generally stated, every person, whether Jiritish subject or

foreigner, charged with a crime (against public law) committed in Scotland,

is subject to the jurisdiction of the Scottish Criminal Courts (Hume, ii. 41

;

Alison, ii. 81; ^iacdonald, 247). A Scottish peer is amenulJe only to his

own order when charged with treason, petty treason, murder, or other

felony (6 Anne, c. 23 ; G Geo. iv. c. 66 ; Hume, ii. 46) ; but for minor crimes

he is answerable in the ordinary Courts (cases of Earl of lioschery and Barl

of Morion, in Hume, ii. 47 ; Earl of Mar, LS.'H, P.ell, Notes, 1J8). IMembers

of the House of Connnons are exempt from arrest during the sitting of

Parliament, exce])t for treason, felony, or breach of the peace (see Hume,
ii. 48,49; Ali.srui, ii. 20).

To give juri.sdiction, the crime must be an offence against public law,

and not against the rcigulations of a ]):irticular order (Alison, ii. 12). I'hus,

e.r/., a soldier or a clergyman is amenable only to a military or an ecclesi-

astical Court on account of olfenccs against professional discipline and
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regulatiuus. But for all acts which are oHeiices against tlie general law
of the land, a soldier or a clergyman is subject to the jurisdicliun of tiie

criminal Courts.

The jurisdiction of the Scottish Criminal Courts, then, reaches any
crime committed within Scotland. lUit even in the case of crimes whieh
are committed partly in Scotland and partly abroad, the Courts may have
jurisdiction. Thus if one forge a deed abroad and utter it in Scotland, the
proper Courts for the trial are those of this countiy, since it is here that the
main act is done which completes the crime (Hume, ii. 53). A jierson was
tried in Scotland for the forgery of bank notes, on a libel which ix-lated that
the plate had been fabricated, and the notes thrown oti", in London (case of
Hcrrics and case of M'Caffcr, Hume, ii. 54). Conversely, a person was tried
in Scotland for forgery, the forgery being uttered in Scotland by being
posted in a letter addressed to England \jcffrr)j, 1842, 1 Br. 337, Bell's

Notes, 149). So also it was held, by a full bench, that a domiciled En'dii^h-

man, resident in England, who had been lawfully apprehended in England
and brought to Scotland for trial on a charge of falsehood, fraud, and wilful

imposition, by sending letters from England to traders in Scotland, con-
taining false statements and representations, whereby he had fraudulently
induced them to forward goods to him in England without paying and
without intending to pay for them, was subject to the jurisdiction of the
Criminal Courts in Scotland as the forum delicti {Witherimjton, 1881,
4 Coup. 475, 8 E. (J. C.) 41, 18 S. L. W. 57G. See also Bradbury, 1872,
2 Coup. 311; Allan, 1873, 2 Coup. 402; Michael, 1842, 1 Br. 472;
MGregor, 1846, Arkley, 49). The decision in Witherimjton s case disposed
of the doubt expressed in Hall (1881, 4 Coup. 438, 8 E. (J. C.) 28, 18 S. L. E.

574). A similar rule holds in the case of sending threatening letters from
England to a person in Scotland (case of Taylor, 1818, Hume ii. 54;
Alison, ii. 74, 75). A Scottish bankrupt who uplifted money in England to

defraud his creditors was held liable to the jurisdiction of the Scottish

Courts (M'Kccy, 1866, 5 Irv. 329, 3 S. L. E. 54).

Theft and reset are regarded as continuous ciimes, as " of a continued
and successive nature, so as to be renewed" (in a different jurisdiction) " by
the act of the thief in holding possession of the stolen goods, and travelling

onwards, with the felonious purpose of securing and disposing of his spoil

"

(Hume, ii. 54). Accordingly, where a thief or a resetter passes out of one
jurisdiction into another, in possession of the property, and is there appre-
hended, there is jurisdiction in the fojnim dcjjrehcnsionis (see case of Joseph

Taylor for horse-stealing, Hume, ii. 55 ; Dougherty and Prunty, 1824, Shaw,
123 ; Nicol, 1834, Bell, Notes, 149 ; Stevenson, 1853, 1 Irv. 341 ; Gracir,

1884, 5 Coup. 379). This rule has been confirmed by statute (13 Geo. in.

c. 31, ss. 4, 5, and 44 Geo. in. c. 92, ss. 7, 8 ; 24 and 25 Vict. c. 96, s. 114

;

cf. Crim. Eroc. Act, 1887, 50 & 51 Vict. c. 35, s. 22). Before the forum
cleprchcnsionis the accused cannot be convicted, at common law, of the

aggravations characterising the original theft (such as housebreaking, etc.),

as the jurisdiction is grounded alone on his holding possession of the

stolen goods (Hume, ii. 55 ; Alison, ii. 78, 79. See also 24 & 25 Vict. c. 99,

s. 28 (coining) ; 7 Will. iv. and 1 Vict. c. 36, s. 37 (Post Cilice); 5 Geo. iv.

c. 84, s. 22 (being at large before expiry of sentence) ; etc.).

Offences Committed at Sea.—In the case of a crime committed at sea,

there is jurisdiction if the ship, at the time of the crime, be within three

miles of the Scottish coast (^PAlistcr, 1837, 1 Swin. 587, and Bell, Notes,

147 ; Bcdziel, 1842, 1 Br. 425, and Bell, Notes, 146), or within a Scottisli

port, harbour, or navigable river, or anchoring ground, whatever be the
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nationnlity of the ship or of the accused (Znr/.s, 1858, 3 Irv. IG, 30 Sc. Jur.

r)08). Id the case of offences on the high seas, tlie Scottish Courts have
jurisdiction only if the ship be British. AVhere the alleged crime is com-
mitted in a foreign port or harbour, the Scottish Courts have jurisdiction

only if both ship and accused be British (Merchant Shipping Act, 1894,

57 & 58 Vict. c. GO, s. 686). In cases of piracy, the Scottish Courts have

jurisdiction irrespective of tiie nationality of the ship or the accused

(Hume, i. 480).

Witliin Scotland the jurisdiction of the High Court of Justiciary is

almost universal. It may be said to have jurisdiction to try all crimes

committed within Scotland and in the other circumstances above

enumerated. It has an inherent power to try any new crime created by
statute where no Court is fixed for the trial (Hume, ii. 40, and cases there).

The jurisdiction of the High Court is excluded only where a particular

Court is fixed by statute for trial of offences under it ; and not even then,

unless the jurisdiction is excluded expressly or by necessary implication

(Boivct, 1843, 1 Br. 540 ; Bohertson, 1844, 2 Br. 176 ; Bell, 1850, J. Shaw,

348 ; Duncan, 1864, 4 Irv. 474).

Exclusive Jurisdiction.—The High Court of Justiciary has exclusive

jurisdiction to try cases of (1) treason; (2) murder; (3) rape; (4) deforce-

ment of messengers
; (5) breach of duty by magistrates (Hume, ii. 58)

;

(6) corrupt disclosure of official secrets (52 & 53 Vict. c. 52, s. 6 (3)), and

(7) where a higher degree of punishment than imprisonment is directed

by statute. By sec. 56 of the Criminal Pi'ocedure (Scotland) Act, 1887, it

is now competent to indict in the Sheriff Court persons accused of the

crime of uttering a forged document, or of the crime of robbery, or of the

crime of wilful fire-raising, or of any of the crimes under the Acts of

Parliament for the prevention of persons going armed by night for the

destruction of game, which under these Acts could formerly be indicted in

the Court of Justiciary only.

Lastly, the High Court of Justiciary has an inherent power, as such,

competently to punish (with the exception of life and limb) every act

which is obviously of a criminal nature, " though it be such which in time

past has never been the subject of prosecution " (Hume i. 12 ; Grcenhuff

and Others, 1838, 2 Swin. 236, and Bell, Notes, 172, 174; Taylor and Others,

1808, Burnett, Appendix, 10 ; Fraser, 1847, Arklev, 280, 329 ; Sweenie,

1858, 3 Irv. 109 ; Dick and Zatcrie, 1832, 4 Sc. Jiir. 594, 5 Deas & And.

513). See Siikhiff Court ; Justice of Peace ; Magistrate.
Procedure.— See Act of Adjournal; Books of Adjournal;

Criminal Prosecution; Clerk of Justiciary; Circuit Courts; Indict-

ment; Bail; Citation of Jury; Jury; Oath of Juror; Sentence;
Verdict.

Appellate Jurisdiction.—See Advocation to Hkiii Court of
Justiciary; Appeal to High Couut of Justiciary; Appeal to Circuit

Court; Bail; Suspension; PiEVIEW. Also compare IIespite ; Pardon.
[For early history and antecedents of the High Court of Justiciary, see

Huino, ii. ]>)). 1-31.]

Justifiable Homicide.—There are certain circumstances in

whicli the wilful killing of a ])erson is held in law to Ijc justifiable. The
most obvious illustration of this is the case of a i)roperly-(|ualified judge,

with the requisite jurisilictioi), who sentences to death a ]»;uicd I'ound guilty

of a cajjital crime; as also the case of the magistrates and ofUcials who.
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under proper Wiurant, regularly execute the sentence. Another I'aniiliar

instance of justiliable homicide is the case of soldiers or sailors on duty wlio,
in obedience to an officer or magistrate, kill anyone—but the act must not
be one of flagrant illegality. So also where magistrates arc oljliged to kill
in order to suppress a riot (see Eiot). If an oflicer, acting under a warrant
ex facie legal, kill a person violently resisting the execution of the warrant,
or seriously threatening the officer's life sliould he proceed to its execution,
the homicide is justiHable (Hume, 197, 108, 200, 201). So, also, to kill a
person in self-defence, where he murderously attacks, is justifiable. But the
alarm must be reasonable (Hume, i. 22;-), 224). A woman attacked l)y a
ravisher may kill him ; and a third person may do so if this is necessary in
order to prevent rape (Hume, i. 218). In cases of imminent danger it is

justifiable to kill a robber (Hume, i. 217 ; Act 1661, c. 22). In cases of
housebreaking hy night the danger is presumed to be imminent.

See Mukder; Culpable Homicide.

Juvenile Offenders.—See Age; Education {Inelustrial and
Reformatory Schools, vol. iv. 379) ; AVuipriXG.

Kain.—The word " kain " or " canum " was used in ancient charters

to signify the tribute or duty payable to the superior by his vassal. It

consisted of poultry, eggs, cattle, " custom-wedders," or any produce of the

land other than grain. The term is still, though rarely, employed to signify

part of the reddendo in feu-charters {HoiJC, 1872, 10 M. 347). In modern
times, however, it is more freipiently found in leases, and even in this

century it was usual to stipulate that a certain number of kain-fowls

(" flying customs "),—or so many fish in a tack of salmon-fishings,—should

form part of the rent. This custom still exists in certain districts of

Scotland, its chief justification being that it helps to neutralise fluctuations

in prices (Eaukine, Leases, 290; Ross, Lect. ii. 236, 495; Hunter, Land-
lord and Tenant, ii. 297).

Such prestations are usually convertible into money at a rate agreed

on, but sometimes they are not so ; and this distinction is important in

practice in the valuation of property according to rental. In a sale of

lands the established rule is that, where by the terms of the lease kain are

convertible into money, they are computed in the rental ; where they are

not so convertible, they are not computed (Hunter, i. 478 ; Bell, Leases,

i. 226; Chalmers, 1735, Mor. 14159; A. v. B., 1749, Mor. 13317; Mitchell,

1773, j\Ior. 14159; E. Morton, 1793, Mor. 13872). In a modification or

sale of teinds the rule is different, for it has been decided that, where in

such cases kain are hond fide put into tlie lease, they are not to be included

in valuing tiie rental,—even if convertible into money (Ersk. Inst. ii. 10. 32,

and note; Connell, Tithes, i. 201; Maxicell, 1747, Mor. 15748; Adam v.

Heritors of Cushney, 1752, Mor. 15743). In questions between the lessee

and a singular successor no distinction is made between convertible kain

and kain which are not convertible (Hunter, i. 478).

Kenning" to the Terce.—This is a judicial method of appor-

tioning between a wiilnw and the heir those lands out of wliidi terce is

S. E.—VUL. vii. 18
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claimable. The right to terce arises to a widow by the fact of survivaiice

of her husband ; but, in order to make it effectual, more is required. The

first step, ^iz. serving to the terce, although seldom resorted to in practice

(it was last used in 1891), cannot be said to be obsolete. It proceeds upon

a brieve from Chancery directed to the Sheriff of the county in which the

lands are situated. Thereupon a jury is empanelled to return a verdict on

these two questions : Was the person craving to be served, the lawful wife

of the deceased ? and. Was the deceased at his death seised in the lands

specified to the claim ? Upon the Sheriff interponing authority to the

verdict, the widow acquires a pro indiciso right of possession to the extent

of one-third along with the heir (see Brieve). To obtain a division of the

property a further step is necessary. Kenning, the method formerly in

use, although still competent, is obsolete in practice. In place thereof it

is usual, in the absence of other arrangement, for the parties to enter into

arbitration, under which the widow may be found entitled either to a

certain part of the property, or to a fixed sum out of the rents. Kenning

was performed thus : The Sheriff began at the sun or the shade, i.e.

east or west, as the cavel or lot decided, and set off the first two acres

for the heir, the next acre for the widow, and so on. One-third of

the annual rent of indivisible s\ibjects was included in the widow's share.

But this was not an exclusive mode of procedure. The Sheriff might give

one portion to the widow and another to the heir, dividing the estate

according to the rej^ort of valuators to whom he had made a remit, and who
had appeared before lum and deponed to the justness of their valuation. In

either case possession was thereafter given by delivery of earth and stone

upon the land, and an instrument of possession {Jurid. Styles, i. 347) was
taken by the widow in the hands of a notary public. This instrument

requires no registration.

After kenning, or its equivalent, the right of the widow ceases to be

held jointly with the heir. Each has, so far as the other is concerned, an

absolute and uncontrolled right in the allotted share, the one as proprietor,

the other as liferentrix. The latter's powcis are those of a liferenter by
constitution. The Vv'idow is then entitled to the whole fruits of the

portion she possesses. If these are more than one-third of the fruits

of the whole estate, she is not bound to account to the heir for the surplus

;

nor, on the other hand, if they fall l)elow that proportion, can they, as in

the case of a jointure secured on the estate, be augmented out of the part

retained l)y tlie heir.—[Stair, ii. 0. 14; Ersk. ii. 9. 50; Eraser, //. cl; W.
1103; M'Laren, Wills, 112; Walton, //. & W. 218.] See Tekce.

Kin ; Kindred.—See Degrees of Kinship.

King".—See Sovereign.

King's Advocate—See Lord Advocate.

King's Counsel.—See Qteen's Counsel.

King's Evidence.—Sec Queen's Evidence.
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King's Remembrancer. — See Queen's and Loud
Treasurer's liEMEMiiuANCEu.

Kirk (the Scots form of Church) is eomnionly used to describe the

Church of Scotland as by law established, and also its j^laces of worship.

The present article deals witii it in the latter sense, i.e. as the parish

church.

1. The obligation to provide and maintain the parish kirk lies on the

heritors of the paiish, in whom it is vested in trust for the use of the

parishioners in public worship (see opinion of Ld. Pres. Inglis in Di'le af

Roxhurcjhc, 187(i, 3 II. 728, at p. 7o4 ; and Steel, 1891, 18 li. 917). This

obligation has its source in various Statutes following on the Reformation,

as interpreted by practice and decision (liankine, Tjindoirnerslirp, .'!rd ed.,

p. 657). In the case of parliamentary churches the burden laid on heritors

is limited and defined by statute (5 Geo. iv. c. 90, s. 18). The question of

providing a parish church (apart from repairing or rebuilding) might arise

"when a new parish quoad omnia has been erected for which no building

has been provided from other sources" (Rankine, op cit. p. 059), but in

present practice the question is of little importance, since the providing of

parish churches is invariably connected with the erection of quoad sacra

parishes (see Disjunction and Eiiection). In any case, the obligation to

provide a church is of the sanse character and is ruled by tiie same

principles as the obligation to maintain it. It includes the providing of a

bell {Invcrl-eithimj, 1G42, Mor. 7914), as well as seats and other necessary

furnishings {Earl of Home, 1777, 5 B. S. 558), the pew being twenty-nine

inches wide, and eighteen inches laterally being allowed for each persoji

(Harlavj, 1802, 4 Pat. :35G). There is no ol)ligation to provide a steeple

"except so far as was necessary for hanging the bell," i.e. there need not be

a steeple, but there must be a h^Mry {Earl of Home, supra; Mayistrafes of

Peebles, 1875, 2 R. (H. L.) 117).

There is no doubt that the heritors must execute all necessary repairs.

The difficult question always is whether the disrepair is such that the

heritors must rebuild. This is a question of circumstances in each

individual case. If the church can be made "safe and serviceable"

{Murray, 1833, 12 S. 191) by repairs which are not really ecpiivalent to

rebuilding {M'Leod, 1830, 8 S. 475), then the obligation is merely to repair.

Tlie practical test which has usually been taken is that of the probable

cost. Where the repairs can be done for half the cost of a new church, it

has been held sumcient to repair {Murray, supra) ;
if they would amount to

three-quarters of the cost of a new church, rel)uilding is required {}['Leod,

supra). Cases between these two depend on their special circumstances

(cf. Bertram, 1864, 2 M. 1406 ; Rankine, op. cit. 660).

The heritors cannot be called on to rebuild, on the sole ground that the

church has become inadequate to accommodate an increased po])idati(in.

If the church is substantial or repairable, there is no legal ol»ligati(>n on^the

heritors to rebuild {Cunniwjham., 12 Dec. 1811, F. C. ; Lynedoch, 1828, 6 S.

791 ; Miller, 1834, 7 W. & S. 185). But if the church is in sucli disrepair

as to require relniilding, then the new church must be made sullicient to

accommodate two-thirds of the examinable i.arishioners {i.e. above twelve

years old) according to the population of the jtarish at tiie time of rebuild-

ing {Tinqwall, 1787, Mor. 792.S : Lerwick, 1820, Connell, I'or. Law, Supp.

p. 44 ; MLeod, supra). It must be built on the same site or as near it as

possible (
IVihni, 1809, Connell, i>j>. rif. Supp. p. O:'-).
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The heritors are entitled to act on their own initiative and without

consultin-- the Presbytery {Bom-cU, IS^l, 1". P. US; Lyncdoch, supra).

They may determine the ph\n and style of the building or repairs, and so

long as thev are performing their duty, the only function of the Presbytery

is to see that tlie proposed accommodation is adequate {Tingimll, supra;

M'XeiU, 1828, G S. 422). The heritors' decision may be reviewed by

suspension in the Court of Session {Boswdl, supra).

But if the heritors neylect their duty to rebuild or repair, the Presbytery

has jurisdiction (Dunniw/, 1807, Mor. App. "Kirk," No. 4; Cnnningliam,

svp>ra), and may decern for the erection of a new church or for the necessary

repairs {.WXcill, supra), subject to appeal to the Sheriff and the Ld.

Ordinary on Teind Causes i})! Sc 82 Yict. c. 90). See opinions m Forter-

fichl, 1829, 8 S. 277. As to the heritors and their assessments, see Heeitoes.

2. Transportation of Kirks, i.e. the removal of a church from one part of

the parish to another, can be effected under 1707, c. 9, and 7 & 8 Vict, c

44, s. 1. The Court requires a strong case to be made out before it will

sanction the removal of the parish church from its immemorial site (see

Gordon, 184G, 18 Sc. Jur. 595).
.

3. Allocation of Seats in a Parish ChureJi.—Jn a purely burghal parish

the magistrates, as representing the community, are the heritors, and the

allocation of seats rests with them. They have power to charge seat-rents,

which must, however, be applied solely in defraying ecclesiastical charges,

including the upkeep of the churches of the parish {ClapjJerton, 1840, 2 D.

1385). It is not legal to apply the proceeds of seat-rents to the general

purposes of the burgh (/7;.).

In the case of mixed parishes (landward-burghal) two alternatives are

open : (a) The area of the church may be divided into two portions, one

for the landward part and the otlier for the burghal. The portion thus

assigned to the burgh is then allocated among the inhabitants according to

the real rents, and not as in purely burghal parishes, because in a iiii.xcd

parish the burgli does not contribute to the upkeep of the church hi its

corporate capacity, but tlie assessment falls on the individual inhabitants

according to their properties (Sinclair, 1761, JMor. 7918: Duke of Argijlc,

1775, Mor. 7921 ; Fcuars of Crieff, 1781, Mor. 7924). {I) The sittings may

be allocated to the whole parish on the basis of the real rent without dis-

tinguishing between the landward and the burghal portions, i.e. as if there

was no burgh in the parish {Stephen, 1887, 15 E. 72).

Subject to these special provisions applying to burghs, the general law

as to allocation of .sittings is as follows.

The disposal of the area of the church lies with the heritors, not with

the minister or the kirk-session {FalUand, 1739, Mor. 791 G). The heritors

may carry out the allocation by agi-eement, or by ordinary process before

tlie Sheriir, subject to review l)y the Court of Session (Duncan, Far. Law,

ch. iii. : VAwk, J'ar. Frr. Law, 2nd ed., ]>. GO). Seats are set apart for the

minister's family, the ehlers, and the poor (I)unlop, Far. Law, p. 41).

Thereafter the heritors are entitled to select laniily seats (with full and

amide accommodation for the family, excluding scm vants, and for guests),

ihe order of choice being according to valuation. 1'iien, by a second choice

in the .same order, they divide ihe rest f>f the area for the use of their

tenants ami dependants, Itut in such a iii;iiiner that tin; total allotted to

each lieritor under the double choice sliall he in ])roporti(Mi to his valuation

(K of Morrlnnont, 177G, Mor. A).].. "Kirk," No. 2; /rrt//r/-, 1848, 10 D.

1378). When a church has never heen regularly divided, any heritor may

require it to be done; and if there has been no division and no agreement
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among the parties, mere possession of a seat by a heritor, even for the
l)rescriptive period, will not establish such a right as to bar a judicial
division {ircmijf<s, 1838, 16 S. 332). iJut where there ha.s been long
possession following on an agreement, this is jtresumptive proof of a
regular and proper division (Cathcart, ITHf., Mor. 7928; Swifh, 1820,4 S.

738). The (piestion of possession in such ca.ses is discus.sed by Ld. Neaves
in I), of Ahcrcorn, 1870, 8 M. 733. Such allocation falls to Ijc made in the
church of a new parish erected quoad omnia {Reid, 1850, 12 I). 1211), but
certain provisions are made for charging seat-rents in parliamentary and
quoad mcra churches (5 Geo. iv. c. 00, ss. 18-22; 7 & 8 Vict c 44
s. 9).

The allocation is made according to the rights of the heritors at the
time of making, and there seems to be power to give accommodation in the
new church to parties who had it by agreement in the old church, though
they have not the qualification of heritor or parishioner {Gavin, 2 June
1825, F. C). The heritor must allot his sittings among his tenants—

a

proceeding which is subject to revision by the Sheriff; and where a pro-
perty is divided, it may be necessary to divide the sittings efifeiring to it

(Rankine, op. cit. p. 168).

The allocation, once made, is final so long as the l)uilding remains. It is

only if the church is rebuilt that a new allocation can be made. "When the

church is merely repaired (no matter how extensive the repairs are), no
reallocation of seats is competent (per Ld. Neaves in I), of Ahcrcorn, s}(pra

;

Stivcn, 1878, 6 R. 174 ; R o/Boxbun/Jie, 1877, 4 R. (H. L.) 70). Accordingly,
if there is excambion of a church already built (and repairable) for a new
church, the area of the new church must be divided on tlie same footing as

that of the old church was (D. of Roichurghe, supra).

As the heritors are proprietors of tlie area of the church only in trust,

there can be no exclusive right of property in a kirk-sitting {St. Clair,

1776, Mor. App. "Kirk," No. 1). "Rroprietois, both large and small, hold

sittings, not absolutely in propeity, but in trust for themselves and the

persons on their estates, and therefore it is that sittings cannot be dis-

joined from the properties, because, if they were, it would be a breach of

trust on the part of the ])roprietors" (per Ld. Rres. Innlis in Stephen, 1887,

15 R. 72 ; R of Roxburghc, 1870, 3 R. 734; Steel, 1801, 18 R. Oil). The
church-seat is carried by a disposition of the lands as part and pertinent

{Duff, 1700, Mor. 0044). From this conception of the area of the church

as held in trust, it follows that the lease of land in the parish implies right

to accommodation for the tenant in the part of the area allocated to the

landlord {Sldrving, 1700, Mor. 7030). On the same principle, traflic in

seats, even for a laudable object, is illegal, as involving breach of trust

{MacJcai/, 1880, 17 R. 38).

4. tise of the Church.—The church and its appurtenances can be used

only for purposes consistent with the trust under which the heritors hold

it. " I'arish churches are exclusively appropriated for divine worship, or

for the religious education of the poor, or for jjarocliial meetings of the

heritors or parishioners, relative to the interests of religion, or of charity,

or of education in the parish" (per Ld. Cuninghame, Ord., in Kasaon, 1843,

5 D. 1430), unless "in the case of extraordinary necessity" (per Ld. Mac-
kenzie, i6.). Accordino-lv, interdict was iJiauted in that case even against

a public meeting " to explain the present position of the church and enforce

her missionary and other schemes." In St, Andrcus, 1835, 13 S. 301,

interdict was given against holding a meeting of municipal electors in a

church (cf. also D. of Richmond, 1844, D. 701).
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Burial in cliurches was forbidden l>y the General Assembly. See

BuuYiNG-rLACE, at vol. il. ]>. 2G8.

The bells of the parish eluireh cannot be rung to assemble other con-

•fregations than its own, thougli by consent or usage they may be rung for

other public purposes {M'Xainjhtan, 1835, 13 S. 432; Mags, of Peebles, 1875,

•2 E. (H. L.) 117).

[See Duncan, Far. Law: Black, Far. Fee. Lav:\ li\\\\\V\\\Q, Lando^cncr-

shi]).]

See Church ; Disjunction and Eufxtion ;
Heuitoks.

Kirk or lYlarkct.—See Dkatiiukd.

Kirk Session.—See Church Courts.

Knaveship.—Under the obligation of Thirlage ((^.r.), knaveship

was the payment in kind due to the under-miller (knaveship = servant's

perquisite). It was a sequel (i.e. an accessory of the payment of niultures),

and the obligation to pay it was imidied in the general obligation to pay

multures (Malcolm, 1G97, ^lor. 15900). AVhere grain was wrongfully

ground elsewhere than at the mill of the thirle, an action lay for knaveship

as well as for abstracted multures, because knaveship is the fee of a servant

who has to be kept for the service of the thirle (Forbes, 1744, Mor. 16022;

Adamson, 1628, Mor. 15065). And where the amount of multure is stipu-

lated, it is due without deduction of knaveship, the latter being due over

and above the stipulated multure (Cem2)beU, 1672, ]\lor. 15978). The

amount due as knaveship was fixed by the usage of the thirle (Famsay,

1738, Mor. 16017) : and on proof of usage, payment of a muty (\ of a peck)

was sustained, though this was not a standaid nuasure (Forbes, 1672, Mor,

10858; cf. Muirhead, 1607, Mor. 10873). Tnfeftment cum molcncHnis ct

midiuris implied a comjdete liberation from thirlage to the grantor's

mill, and therefore freed from liability for knaveship, " which is only the

fee of a service" (Casliben, 1612, Mor. 15063). But of course it might be

expressly stipulated that the grantee should remain lial)le for knaveship,

etc. (F. of Cassilis, 1667, Mor. 15977).

Labes real is. —See A^itium reale.

Lading", Bill of.—Sec V>i\a. ov Ladi.nc.

Laesio ultra dimidium, or Laesio enormis. — In

rioiiiiiii l;i\v th(; seller hml lh(t I i;4ht <tt' rescinding a sale if the jirice agreed

upon is less than half tin; true value of the tiling sold, unless the buyer

consented to pay so much mure as to make the price a t'aii- one. The first

trace of tliis prinei])le is found in two rescripts of Diocletian and Maxinn'an

in 285 A.D. and 205 a.d. These enactments were ado])ted, as laying down
a general rule of law, by Ju.stinian in his Code (Cod. 4. 44. 2). The seller
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who has suffered a Iccsio ultra dimidium could, if he had not delivered the

property, assert his right by an cxrcptlo to an action for delivery; or, if he

had delivered the property, he could biing an action for rescission of tlie

contiact. If the seller succeeds in this action, the projierty and the

purchase-money have to be respectively restored, and the parties are thus

replaced in statum quo ante.

This rule of Eoman law has been followed in most of the countries in

which the Civil law obtains. By the French Code Civil the purchaser, in

order to escape rescission, must pay a price equivalent to nine-tenths of

the true value, with interest on the balance from the date of the contract

(Arts. 1G81, 1G82). In Scotland this doctrine has not been ado])ted, and

mere inadequacy of price without fraud does not avoid a sale (Er.sk. iii.

3. 4; Latta, 1865, 3 M. 508). In Dawson (1851, 13 D. 843), vats were sold

by auction for £2, and were afterwards discovered to contain white lead

valued at £300
;
yet the Court sustained the sale. In Fairie (IGGO, Mor.

14231) the Pioman law rule as to la:sio idtra dimidium was pleaded, but

the plea was not sustained.

Lakes.—See Lochs.

Landed lYIen.—See Jury.

Landlord and Tenant.— See Leases.

Land Tax, or Cess, is now a permanent tax of fixed amount,

levied annually on the land roit of counties in Scotland, but suliject to

redemption (38 Geo. in. c. 5 and c. 60 ; 42 Geo. iii. c. 116). Burghs used to

contribute as well as counties, but they have now been relieved of the

burden (59 & 60 Vict. c. 37, s. 4 (1)).

Land tax is the oldest method of taxation, though it must not be sup-

posed that, wlien first instituted, it was an annual or regular payment. In

the earliest times of which we have any historical record " the ordinary

source of the royal revenue may be described generally as consisting of

the rents of Crown lands, with the payments due from the thanages, the

casualties of ward, marriage, relief and non-entry exigible from time to

time from the Crown vassals, the fines imposed by the Justiciary and

Sherifis, the estates of attainted persons, the fermes or niaills of royal burghs,

and the customs on merchandise, with occasional compositions for letters

of gift, remissions and legitimations, and the castle wards— tliat is, certain

dues payable by lands in the vicinity of some of the royal castles for the

expense of upholding them. Taxes were an extraordinary source of income,

to which the king was not expected to have recourse except on tlie occur-

rence of great national emergencies " (Preface to vol. i., by Dr. Stuart and

Mr. G. Burnett, of The Exchequer Holls of Scotland, 1878, p. xxxiv).

But these taxes, as they happened to be required, were levied on the land

in varying proportions, and were the origin of the cess, which lias been

annually Tevied on land for more than two hundred years. For a consider-

able time before 1587, when the Church lands were annexed by the Crown,

the taxes had been imposed in the proportion of one-half on the Church,

one-third on the freeholders, and one-sixth on the burghs. Subsequent to
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the aimexatiou of the Church lands, the counties continued to pay their

former share, the balance fallino- on the rest of the kingdom. Tlie incidence

of the tax on individual lands was settled by the ancient valuations con-

tained in the Old and New Extent (see Extent) and Bagimont's Eoll.

The latter was the rent-roll of Scottish ecclesiastical benefices, made up m
1275 by Baiamundus de Vicci, who came from Rome to collect one-tenth

of the benefices for the relief of the Holy Land (Innes, Scotch Lcfjal

Antiquities, p. 190). It seems to have been used, for some eighty years

after the Reformation, as the basis of valuation of Church lands, which had

now become temporal lordships. These lands had never been extended,

nor had the lands held feu of the Crown, which were valued at the feu-duty

reserved. The whole system was full of anomaly and confusion, but no

attenjpt was made to obtain a new valuation until the time of Charles i.

A system of valued rent was then instituted in IQ^'d {Thomsons Ads, \\.

part i. p. 26), which thouuh actually abandoned in 1666. in favour of the

Old Extent, was finally adopted in 1667 {Thomsons Acts, vii. 539). Under

this system taxes were levied not " as the taxations have been or by the

divisions of temporalities and spiritualities," but " promiscuously," and " a

particular roll" was ordered "to be made up by commissioners, of the just

and true worth of every person or persons, their present year's rent of this

crop and year 1643 to landward as well of land and teinds as of any oilier

thincT whereby yearly profit and commodity ariseth" {Thomson's Acts, vi.

part'^i. p. 30, col 2). Each burgh and sherifidom was made liable for a

certain sum, apportionable in the former by the magistrates, in the latter

by commissioners. The rolls then made up are not now in existence, but

the results of them were carried to the cess books, and became the sole rule

for taxation.

From this time until the Union the land tax gradually came to be

regarded as a regular institution, until in the Act of Union it was practically

recognised as an annual tax. The proportion payal)le by Scotland was

fixed at £18,000 (about a fortieth of the English contribution). The tax

was levied on this principle, under Annual Supply Acts, during nearly the

whole of last century.
.

In 1708 Pitt introduced a scheme, which took final shape in 1802

(42 Geo. iir. c. 116), giving landowners the power of redeeming their land

tax. Scotland's contribution was then finally fixed at £47,954, Is. 2d., and

remained at that figure until tlie abolition of the land tax in burghs

(59 & 60 Vict. siqj.). The collection was formerly in the hands of the com-

missioners of supply in counties, and magistrates in burghs, but is now

intrusted to ollicials appointed by the Treasury, who take the risk of defal-

cations on the part of their collectors (Taxes Management Act, 1880, s. 81).

The tax is recovered by poinding and sale {ih. s. 97). Although it

attaches to the land, it is not a drlntum fundi {Grahcun, 1664, Mor. 10164).

But though it is only a personal debt, the owner of the land for the time

bein'^ is liable for the tax as it falls due. liut arrears do not affect singular

successors (1 B. C. 739, 7th ed.).
. .

As may be readily supposed, in the case of a tax which is levied in

accordance with valuations nuide two centuries ago, the alterations in tiie

value of ])rnperty during that time bave given rise to many ine(iualities.

But the total sum payable by Scotland is now so comparatively insignificant

that they would ajipear to be regarded rather as an interesting relic of a

bygone time than as a serious hardship.

In Counties.—The land tax is now jiaid entirely liy the counties. It is

allocated by the commissioners of su])]ily on the i)roi.rietors of land, and
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subjects connected therewith which yield annual revenue (38 deo. in.

c. 5, s. 131 ; 52 & 53 Vict. c. 50, ,ss. 12 (2), 102). Tiie .actual collection, as

mentioned above, is now in the hands of ollicials appointed by the Treasury.

Tiie commissioners cannot be compelled to supply to the collector an as.sess-

ment roll of the land tax, setting forth the names of the different pro-

prietors liable to assessment and their owners, and the amount payable in

each case, as there is no such duty imposed on them by statute, and they

have no power to tamper with the cess books {Lord Advocate v. Com-
missioners of Supply for the County of Edinhuryh, 23 D. 933). In

the case of lands which have been divided, they have still power to

assent to an agreement between tlie parties as to the allocation among the

several parcels of land of the cumulo amount of tax due in respect of the

whole, but any dispute is now finally determined by the Sheriff, whose

determination is recorded in the Sheriff Court Books, and forms the rule of

payment subsequent to its date (52 & 53 Vict. c. 50, s. 102).

See Commissioners of Supply.

In Burghs.—As has been stated above, land tax in burghs was done

away with by the Act of 1896 (59 & 60 Vict. c. 37). The amount payable

by each burgh w'as fixed, as in the case of counties, by the Act of 1798

(38 Geo. III. c. 5, s. 128), which continued any usage then existing as to the

incidence of the tax, until altered by the burghs themselves. The cess was

imposed, by usage dating back to the 16th century, not only on the rents

of heritable subjects, but also, under the name of trade-stent, on trade

profits and personal estate. This latter part of the tax was properly

a part of the land tax, payable to the Crown, and as such leviable

directly by the Crown on the inhabitants—not the magistrates—of burghs,

and payment was enforceable by diligence under the Act 52 Geo. in. c. 95

{Benfreiv v. Magistrates of Glasgow, 1861, 23 D. 505). The incidence of the

whole tax on individuals was settled by the magistrates, assisted by stent-

masters. Latterly the proportion allocated to heritage was fixed according to

the value appearing in the annual valuation roll, there being no valued rent

as in counties (17 & 18 Vict. c. 91, s. 33).

Eedemption.—The Act of 1802 (42 Geo. in. c. 116) made it possible for

any owner of land to redeem his tax. The power has been taken advan-

tage of to the extent that about one-third of the whole amount fixed by the

Act as Scotland's quota has been redeemed. Application has to be made

to the commissioners of supply to adjust the amount of tax payable in

respect of the lands, for which it is proposed to purchase exemption.

Tlie commissioners of redemption (now the commissioners of the Treasury,

1 & 2 Vict. c. 58, s. 1) then bargain with the landowner for the sale.

Powers were given to heirs of entail to sell or burden part of the estate

for the purpose of redeeming the tax (42 Geo. in. c. 116, ss. 61-66, 101,

102). And under the Lands Clauses Act (8 Vict. c. 19, s. 67) heiis of

entail, or other persons with only a qualified interest in lands, were per-

mitted to use the proceeds of a compulsory sale for redemption of land tax.

Opinions were expressed in the case of Bcnfrcv (supra) that the then

existing Eedemption Acts did not apply to burghs. Lut an Act passed

shortly afterwards (24 & 25 Vict. c. 91, s. 40) provided that in the case of

any burghs, whose assessment produced a surplus over and above their

proper quota of land tax, such surplus was to be used for the gradual

extinction of their tax. When it was proposed in 1896 to entirely free the

burghs from the tax, it was found that in several instances—notably

Dumfries—some proportion of the tax had by this means been redeemed.

To meet such cases the Act 59 & 60 Vict. c. 37, s. 4 (1), provided for
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repayment annually to any burgh of a sum " equal to the annual amount
of the land tax redeemed by such burgh."

[Rankine, Laui of Landoirnersliip, 3rd ed., pp. 203, 724 et scq.'\

See Extent ; Commissioners of Supply.

Lands Clauses Acts.—The acquisition of land for purposes

of a public nature, by public bodies, companies incorporated by Act

of Parliament, and others authorised by Parliament to purchase or take

land, is governed by and carried out under the provisions of the Lands

Clauses Consolidation Acts. The leading Scottish Statute is 8 Vict. c. 19

(the Lands Clauses Consolidation (Scotland) Act, 1845), the corresponding

English Act being 8 Vict. c. 18, and the amending Statute applicable to

both countries is 23 & 24 Vict. c. 106 (the Lands Clauses Consolidation

Acts Amendment Act, 1860). The Lands Clauses Consolidation Act, 1869,

32 & 33 Vict. c. 18, is confined to the amendment of statutory provisions

which only affected England, and although, under sec. 4 of that Act, both

the Acts of 1845, the^Act of 1860, and the Act of 1869 may be cited

together as " The Lands Clauses Consolidation Acts, 1845, 1860, and 1869,"

the Statute of 1869 has really no application to Scotland. The amending

Act of 1883 (46 & 47 Vict. c. 15) is also a purely English Statute.

The sciicme and objects of the Lands Clauses Acts are to prescribe the

general conditions under which land may be acquired for public or quasi-

public purposes, and the mode in which the acquisition is to be carried out,

and the purchase-money or compensation ascertained and disposed of. The
authority to take or purchase the particular lands in question is given by

the joint operation of the general Statute and of the special Act, which

defines the lands liable to be taken (generally by reference to deposited

plans and books of reference), and incorporates the whole or portions

of the Lands Clauses Act. While the Lands Clauses Act provides

the machinery and regulates the general rights of parties in all cases

in which land is acquired under Parliamentary powers, additional pro-

visions are found applicable to undertakings of various kinds in the

general Acts applicable to each class of undertakings. The provisions

of the Lands Clauses Acts thus fall to be read along with those of the

Ptaihvays Clauses Act (8 & 9 Vict. c. 33) in the case of railways, with those

of the Markets Clauses Act (10 & 11 Vict. c. 14) in the case of market

buildings, with those of the Gasworks Clauses Act (10 & 11 Vict c. 15) in

the case of gas companies or municijialities dealing in gas, of the Water-
works Clauses Act (10 & 11 Vict. c. 17) in the case of water supply to

towns, of tlie Harbours Clauses Act (10 & 11 Vict. c. 27) in the case of

dock and harbour undertakings, of the Cemeteries Clauses Act (10 & 11

Vict. c. 65) in the case of ])ublic cemeteries, and also with those of the

Public Health (Scotland) Act, 1897 (60 & 61 Vict. c. 38) in reference to

watci- supply generally.

The sj)ecial Act generally specilically incorporates the Lands Clauses

Act or some ])ortion thereof, but as that Act declares (s. 1) that it shall

apply to every iindertaking autiiorised by subsequent Act, and shall be

incorporated with such Act, it would seem that in the absence of any

indication in the special Act as to incorporation or the extent of incorpor-

ation, tiie Lands Clauses would apply in its entirety (see per Ld. Westbury
in re Cherry, 1862, 31 L. J. Ch. 351 ; and otlier cases cited in Laiv of Eailways

in Scotland (Deas, Ferguson's edition), ]>. 141). Where the s]Kcial Act
incorporates the provisions " relating to the i)urchase and taking of lands
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otherwise than by agreement," or the Act, with the exception of these

provisions, the descriptive words l)eing the da^crijitire, licadiiuf of a portion

of the Act, all the sections forming part of that ])ortion of the Act fall to

be included or excluded, as the case may be, without a critical examination

of whether their provisions, strictly speaking, fail wiihin the descriptive

heading or not {Fcrrar, 1869, 4 L. E. Ex. 227). Wiiere the special Act

incorporates the Lands Clauses Act, even although the special Act makes

special provision for compensation in certain cases, compensation may be

recovered in other cases, unprovided for in the special Act, under the

general provisions of the Lands Clauses Act (lirr/. v. Vcfifn/ of Ht. Luke's,

Chelsea, 1871, G L. 11. Q. B. 572, 7 L. li. il B. 148). The Lands Clauses

Act by descriptive headings divides its subject-matter thus

—

(1) Purchase of lands by agreement (ss. 6-1 G).

(2) Purchase of lands otherwise than by agreement (ss. 17-66).

(3) Application of purchase-money or compensation (ss. 67-79).

(4) Conveyances of lands (ss. 80-82).

(5) Entry upon lands (and provision as to part of a house) (ss. 83-90).

(6) Intersected lands (ss. 91 and 92).

(7) Common lands (ss. 93-98).

(8) Lands subject to heritable burdens (ss. 99-106).

(9) Lands subject to feu-duty, etc. (ss. 107-111).

(10) Lands subject to lease (ss. 112-116).

(11) Interests omitted to be purchased (ss. 117-119).

(12) Superfluous lands (ss. 120-127).

(Effect of word dispone, superiorities, and provision as to land-tax

and poor-rate).

(13) Notices (ss. 128 and 129).

(14) Piccovery of penalties and expenses (ss. 130-141).

(15) Access to special Act, etc. (ss. 142-144).

These headings "are not logical or precise" (per Ld. Pres. Inglis in

Alexander, 1868, 6 M. 320), and do not apply with absolute accuracy to all

the sections which intervene between one heading and the next, but they

sufficiently classify the main divisions of the Act.

I. Purchase by Agreement.

The Statute authorises the promoters of the undertaking to contract

with the owners of lands authorised to be taken by the special Act, and

required I'or the purposes of the undertaking, and with all persons having

any right and interest in such lands, fur the purchase of such lands and of all

rights^and interests therein (s. 6), empowers all persons otherwise limited

in their rights or under legal disability to sell and convey the same (s. 7),

or to exercise any other incidental power required to be exercised (s. 8),

and provides that' in the case of persons under disability the amount of

purchase-money or compensation shall be ascertained by statutory process,

and deposited in bank for the benefit of the persons interested. The statu-

tory processes provided include arbitration, verdict of a jury, and valuation

under an appointment by the SherilV, as in cases of compulsory taking

subsequently provided fur, while in every other case of taking from a person

under disability the compensation must not be less than the amount

determined by two able practical valuators, one appointed by each party, or,

in case of their failing to agree, by a third valuator appointed by the SheritV

(s. 9). An owner absolutely entitled, formerly (s. 10), and heirs of entail

later (16 & 17 A'ict. c. 94, s. 14), could, and now all persons under disability

(23 & 24 Vict. c. 106, s. 3) can, sell in consideration of an annual feu-duty
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or grouud-amiiuil (8 Vict. c. 19, s. 10) charged on the tolls and lates of the

undertaking, and recoverable by poinding and sale of the goods of the

jjronioters (s. 11). The promoters are also authorised, ^vhere entitled to

purchase lands for extraordinary purposes (to which the compulsory powers

are inajiplicable), to purchase such lands from all persons enabled by the

Act to sell and transact, and to sell those lands again and purchase others,

subject to the restriction in the special Act as to the quantity held, and to

the further restriction that in the ease of a party under legal disability

there can be only one sale of the prescribed quantity (ss. 12-14).

The important question at once arises: Does the Lands Clauses Act

authorise compensation to be given, not only for laud taken, but for land

damaged by the taking and by the construction of the works authorised,

and if so, does compensation fall to be paid under it to owners no part of

whose property is actually taken, though their property is injured by the

construction of the works ?

Tiie Eailways Clauses Act, and other Acts dealing with particular

classes of undertakings, expressly provide that full compensation is to be

paid to the owners of lands taken or used or injuriously affected by the

construction of the works, for the value of the lands taken, and for all

damage sustained by reason of the exercise of the statutory powers. But

the Lands Clauses Act has no such express enactment. It does contemplate

purchase-money oi' coni})ensation for lands taken, or rights or interests

therein, and compensation for any peimanent damage or injury to such

lands (s. 9). It provides, in compulsory purchase, for an offer to treat for

the purchase of the lands required, and " as to the compensation to be

made to all parties for the damage that may be sustained by them by

reason of the execution of the works " (s. 17), but this notice only falls to

be given to owners, etc., of lands to be taken. It provides for arbitration,

in the absence of agreement, between the promoters and the owners or

persons entitled to sell and convey " any lands taken or required for or

injuriously affected by the execution of the undertaking" (s. -!0). It also,

in dealing with assessment by verdict of a jury, refers to the sum to be

paid for the purchase of the lands required for the works, and the sum to

1)0 paid " by way of compensation for the damage, if any, to be sustained by

the owner of the lands l)y reason of the severing of the lands taken IVom

the other lands of such owner, or otherwise injuriously affecting such lands,

by the exercise of the powers" (s. 48). In dealing with assessment by
valuation it again alludes to "the purchase-money or compensation to be

]>aid for any lands to be purchased or taken," and " the compensation to be

paid for any permanent injury to such lands" (s. 50).

It provides, further, that in assessing compensation by the various

modes, " regard shall be had not only to the value of the land to be pur-

chased or taken by the promoters of the undertaking, but also to the

damage, if any, to be sustained by the owner of the lands by reason of the

severing of the lands taken from tiie other lands of such owner, or otkcr-

ivisc ivjii.riov.sly affecting such lands by the exercise of the powers" (s. Gl).

The corresponding section (08) of the English Act is not closely analogous,

and is couched in terms moie favouiable to the contention that it confers

a distinct riglit to compensation for injuri(jus affecting, apart from any land

of the claimant being taken. There is, however, the highest judicial

authority for the view that no particular difference in effect exists between
the Scottisli and English Acts (per Ld. Blackburn in Wallers Trs., 1882,

9 II. H. L. 19, at p. o2 ; and per LI. St. Leonards in Caledonian Bwy. Co.,

1805, 2 M. 229, at pp. 215, 240).
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It is quite clear that if a part of a man's land is taken—or something

equivalent to land, such as a servitude or water-right—he is cnlilled to

compensation for the depreciated value, or injurious adecting of the

remainder of his land which has not been taken {Duke of Bucclench,

1871, L. II. 5 E. & I. App. 418).

But on the question whether, under the Lands Clauses Act standing by

itself, a person whose land is not taken but only injuriously all'ected can

claim compensation, there have been two contiicting currents of judicial

opinion. On the one hand the view has been maintained, that to let in a

claim for injurious nItVcting under the Lands Clauses Act^^rr.s^', land must
have been taken from the claimant (]ier Ld. Colonsay in Jfamvicrsmi/h

Rwy. Co., 1869, 4 E.& L App. 171, at pp. 207-209
;
per Ld. Blackburn in

Duke of Biicckuch, 1870, L. R 5 Ex. 221, at p. 2:55; and per Bovill, C. J.,

in Beckett, 1867, 3 L. R. C. P. 82, at p. 90) ; wliile on the other it was

asserted that, without recourse to the Eailways Clauses Act or any other,

compensation could be recovered under the Lands Clauses Act merely

for injuriously affecting {Maccy, 1864, 33 L. J. Ch. 377, per Wood, V. C,
at p. 381 ; Broadbcnt, 1856, 7 Ue G. M. & G., per Ld. Chan. Cranworth, at

p. 447: Farrand, 1856, 21 Beav., per Eomilly, ^F. R, at p. 419: Bush,

1875, 19 Eq. Ca., per Jessel, M. R, at p. 294 ; McCarthy, 1872, L. B. 7 C. P.,

per Wills, J., at p. 516, and also per Keating, J.). Although at one

time the former view was thought to be justified by a judgment of the

House of Lords {Brand's case, sujjra), the latter has now been sustained, and

the true statement of the law appears to be that no absolute distinction can

be drawn between the application and the effect of the Lands Clauses and

Eailways Clauses Acts, and that, without recourse to the latter, compensa-

tion can be obtained where property is depreciated in value, even though

no part of it, and no private servitude or easement connected with it, is

taken, provided it can be proved to be injuriously affected so that the

person owning, or interested in it, suffers special damage of a nature not

experienced by the general public {McCarthy, 1874, 7 L. R H. L 243 ; anc]

see the opinions in Wcdkcr's Trs., 1882, 9 li. H. L. 19 ;
Cowpcr Essex,

1889, L. E. 14 App. Ca. 153).

It would seem, further, that the distinction suggested in Macey's case

between sec. 68 and the other sections of the English Act has been

obliterated, and any difficulty in applying judgments based on that section

to claims in Scotland for injuriously aifecting removed, by the judgment in

a later case, in which it was held that sec. 9 of the English Act ai)plied to

permanent injury as well as to actual taking, and the expression " such

lands" there occurring was to be construed as meaning lands held by

limited owners {Stone, 1876, L R 1 C. V. D. 091, 2 C. P. D. 99). Indeed,

it would seem that in one respect the rights of claimants are larger under

the Lands Clauses Act than under the Kailways Clauses Act, and that under

the former they may be able to assert a right to compensation in respect of

depreciated value owing to the subsequent use of the works by the con-

structing body {Cowpcr Essex, 1889, L B. 14 App. Ca. 153 ; and i>/^Af (/

Bucclcuch's case contrasted with Brand's case, and Glasrjov: City d' District

Rwy. Co., 1870, L. R 2 Sc. App. 78).

The footing on which compensation falls to be calculated is that of the

value of the Lmds to the owner at the date of the ac<piisition, and nut that

of their value to the promoters of the undertaking (Cripps on CunqKiisatiou,

]). 112; Penny, 1868, L R. 5 Eq. 235); and the promoters are not entitled

to set off any benefit accruing to the claimant or the neighbourhood from

the construction of the works {Eayle, 1867, L B. 2 C. P. 638. As to the
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items of claim and the principles regulating the assessment of compen-

sation, see Lavj of Baihcays, pp. 2G8-301).

Tlie general principles which govern the right to obtain compensation

may be stated thus

—

1. The injury for which compensation is recoverable must be one

arising from the legitimate exercise of the statutory powers, and for any

improper exercise the remedy is by action of damages {CaJ. Ihnj. Co.,

1860, 3 Macq. 833, at p. 838 ; Lawrence, 1851, 16 Ad. & El. Q. Ix 643).

2. The injury must be one which, but for the statutory authority, would

i»ave constituted an actionable wrong {in re Penny, 1857, 7 El. & Bl. 660,

per Ld. Cami)bell, and per lA. Watson in Waller's case, 9 E. H. L. at

p. 38). Ihit if land or its equivalent be taken from any man, a claim is let

in for all damage suffered by him in respect of land connected with the

land taken and injuriously affected (cases of Bnl-e of Buccleuch and Cotvper

Essex).

3. The right of action may be taken away without any right to com-

pensation being conferred. But this rather applies to questions which arise

under the cognate Acts than under the Lands Clauses Act standing per sc

(Cal. Rwy. Co. (Oyilvys case), 1865, 2 Macq. 229).

4. "Where the Lands Clauses Act cannot be founded on, the injury

must be from the construction and not irom the subsequent use {Brand's

case and Hunters case, supra).

5. If right to compensation is conferred, the remedy by action is

exchuled {Cal. Bn-y. Co., 1890, 3 Macq. 808, per Lord Chancellor; Watkins,

1851, 20 L. J. Q. B. 391).

6. The injury must be to the land, and not merely to a personal

interest {Bul-ct, 1867, 2 L. II. E. k I. App. 175, contrasted with Beckett,

1867, 3 L. R C. r. 82).

7. The injury must be to the land (or its equivalent), but not necessarily

upon the land, provided the premises suffer special damage (cases of

3rCarthy smd Walker's Trs., supra).

IT. Purchase otherwise than by Agreement.

Compulsory Takiug—r>efore the compulsory powers of taking land are

exercised, theWhole of the capital prescribed for the undertaking must be

subscribed (s. 15), of which sub.scription a certificate under the hand of the

Sheriff is the statutory (s. 15) and conclusive {Ystalyfera Iron Co., 1873,

L. R. 17 Eq. Ca. 142) evidence. It would seem, however, that this condition

does not apply to an extension for which the funds arc to be furnished by

an existing company {Bey. v. G. W. Bwy., 1852, 1 El. & Bl. 253 ;
Weld,

1863, 32 Beav. 340); and it is applicable only to the taking of land, and

not to the acquisition of a servitude or easement provided by a special Act

{C. W. Bwy., 1884, L. B. 9 Ap].. Ca. 787).

The compulsory powers are .strictly construed (J/u//rr(V;//r, 1843, 5 D. 879,

5 Bell's App. 333), but more strictly in the ca.se of a trading company than

of an existing public corporation {Calloway, 1866, 1 L. R. H. L. 34). Express

authority is required to entitle a railway conii)any to take hnul already

vested in anotluir railway company {Dublin and Droylirda Jiwy. Co., 1871,

5 ]r. B. I'^q. ."'93). A contract not to exercise the com])ulRory ])()wers is

void {Ayr Jfnrhour Trs., 188:'., 10 J{. H. L. 85), but they niust he exercised

solely for the projjcr ]>urpo.ses of the undertaking aiiilioi iscd liy (he s])ecial

Act {Burhanan, 1850, 12 I). 778 ;
Wriylry, 1 .S(;3, 9 .1 ur., N. S. 7 l(» :

( 'arriny-

/nn, 1868, L li. 3 Ch. App. 377 ; JM.mh, 1S69, 4 L B. Ch. 522). I'hey must

be put in force within the prescribed time, and where no time is specified by
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the special Act within three years of its passnge (s. 110), but it jipitcars to he
sufficieut that notice is given within the limited period {Jlaj. v. JJirmi/njham
etc., Rivy. Co., 1850, 19 L. J. Q. B. 453, 20 L J. Q. B. 304 ; Ed. & Gl. liwy.
Co., 1850, 12 D. 1304, 13 D. 145

; Tiverton cO North Devon Iticy. Co., 1884,
L. K. 9 App. Ca. 480), providetl there he no unreasonahie delay in
following up the inchoiite transaction.

How Comimlsorij Powers set in Motion.—^Vhen the promoters make up
their mind to acquire any lands they are authorised to "take" (Sjiciiccr,

1882, 22 Ch. I). 142), they must give a notice—popularly known as the
notice to treat—to all the " persons interested " {Luirson, 1881, 8 B. 442) in, or
enabled to dispose of, the lands, wlioni they can discover after diligent

inquiry. This notice must demand particulars of the interests posse.'^sed

{Cameron, 1804, 10 C. B., N. S. 430), and of tlie claims made in respect
thereof, and state the particulars of the lands re([uired, and that the
promoters are willing to treat for tiie purchase thereof, and as to the
compensation to be made to all parties for damage sustained by the execu-
tion of the works (s. 17).

The service of the notice puts the company in the same position as if a
binding and completed contract for the puichase of the lands had been
conducted. " The special Act is substantially an oiler of the land by the
landowners to the company, and notice by the company of their intention
to take the land is an acceptance of the offer " (per Ld. J.-C. Inglis in Forth
and Clyde J. Facy. Co., 1804, 2 M. 093; CampMl, 1855, 17 D. G19;
Mackenzie, 1800, 4 M. 810; Heron, 1850, 18 D. 922; Se. N.-F. Bwy. Co'.,

1859, 3 Macq. 382). The company cannot resile after giving the notice

{R. V. Hunrjerford Market Co., 1832, 4 B. & Ad. 327 ; Morgan, 1808, 4 L. B.

C. P. 97, per Kelly, C. B.), either in whole or in part {Lainy, 1840, 9 D. 70).

And, on the other hand, the owner cannot create in any other party a new
interest for whicli compensation can be claimed {City of Glasgow Union Rwy.
Co., 1870, 8 M. 747). Delay in following up the notice, if unreasonable, may,
however, be held equivalent to an abandonment of the transaction by the

comi^nny {Hedges, 1800, 28 Beav. 109 ; ,'<tettvn, 1870, L. E. Ch. 751 ; Rich-
mond, 5 L. R Eq. 352, 3 L. R Ch. 679) ; and the promoters may abandon a
notice to take part of a house or manufactory on being served with a counter
notice to take the whole {Gricrson,lS'J4:, L. li. 19 Eq. Ca. 83).

If the paities are agreed as to the sale, a notice is not requisite, and
this would appear to be so even in the case of an heir of entail {}faekcnzic,

1866, 4 M. 810), and in special circumstances the place of a formal notice

may be held to be supplied by equivalent '^xocaeiMwg^ {Glasgow, Airdrie, etc.,

Rioy. Co., 1849, 11 D. 1153). The mere service of a notice does not appear
to be sufficient to operate conversion of the property (jvoad succession {Law
of Railways in Scotland, pp. 169 and 170, and cases there cited).

The notice may be in writing or ])rint, or partly in both, and must be
subscribed by an authorised officer of the company. It must be in strict

conformity with the company's statutory powers, and if it includes any land

not being included under the compulsory powers, may be held a nidlity

{M'Callnm, 3 S. L. T. 194, per Ld. Kyllacliy) ; while, on the other hand, ft

limits the amount the company are entitled to take in the proceedings it

initiates, and any attempt to obtain more land than it includes, without a

fresh notice, may be stopped by interdict {FiCntun, 1845, 8 D. 247).

The notice must be served personally, or left at the person's last ])lace

of abode, and if any person is absent from the United Kingdom, or cannot

be found after diligent inquiry, it must be served ujion his factor or agent, and
also left with the occupier, or, if there is no occupier, lixed on a conspicuous
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part of the lauds (s. 18). It must be served withiu the time prescribed for

the exercise of the compulsory powers, and should be in prudence, and
generally is in practice, served long before.

How Price ascertained and Compensation assessed.—If for twenty-one

days after service of the notice a person interested fails to state the

particulars of his claim, or to treat with the promoters, or if he and the

promoters cannot agree, the compensation falls to be settled by the methods
provided by the Act for settling cases of disputed compensation (s. 19).

Tliese are :

—

(1) Determination by the SheritT, if the claim does not exceed £50.

(2) Arbitration in the option of the claimant, if the claim exceeds £50.

(3) Jury trial, if the claimant does not elect for arbitration, if he fails

to state his claim, or if the arbitration lapses through delay, the

claim exceeding £50.

To these may be added the form of procedure where there is neither

dispute nor agreemeut, owing to the absence of the parties

—

(4) Valuation by a valuator appointed by the Sheriff, subject to sub-

mission to arbitration as to whether the sum fixed is sufficient,

if the party entitled is dissatisfied.

Li all cases the parties may agree to refer the amount of compensation

to arbitration (s. 20). If they do not, and the claim does not exceed £50,

then, on application by the claimant (which apparently need not be made
withiu six months of the notice, Heg. v. Edwards, 1884, 13 Q. B. D. 586), the

Sheriff may summon the parties to appear before him, conduct an inquiry

witliout written pleadings, settle tlie expenses, and pronounce a determination,

which is final and conclusive and not liable to review (ss. 21 and 22), unless

it can be shown tliat he has exceeded his jurisdiction, by giving compensa-
tion for something specially e.xcluded as an element for consideration

{Glasgow District Svhwaij Co., 1895, 22 E. 658).

Arhitration.—If the person entitled to compensation desires to have the

amount settled by arbitration, and signifies his desire to the promoters in

writing before they have presented a petition to the Sheriff to summon a

jury, unless the promoters are willing to pay the sum claimed and enter

into a written agreement for that purjjose, then withiu twenty-one di'.ys of

the receipt of such notice the compensation falls to be settled by arbitration

(s. 23). Unless both ]>arties concur in appointing a single arbiter, each

nominates his own, and after delivery of the nominations to the arbiters,

neither jtarty is entitled to revoke without the consent of the otlier {Yates,

ISliO, 20 L J. Ex. 447), nor does death of the party operate as a revocation.

If for fouiteen days after request served by the other, a party fail to

appoint, the party requesting, and having himself made an express appoint-

ment (L'radlri/, 1850, 20 L. J. Ex. 3) of an arbiter, may aj)point such arbiter

to act for both parties, and his award will be binding and final (s. 24). If

an arbiter die, the peison who apixdnted him may appoint another to act

in his place; and if for seven days after notice in writing from the other

]>arty, he fail to do so, the remaining arbiter may proceed ex jxcrtc (s. 25).

Similarly, if either arl)it('r refuse or for seven days neglect to act (
JFillovf/hhi/,

1847, 9 Q. V>. 923), the other may proceed a parte (s. 29); and it is not a

condition ])i(*red(;nt that an oversman shoidd have been appointed {Sluplierd,

1885,30 Ch. I). 553). If, however, a single arbiter dies, the matter must be

begun de novo (s. 28). When two arbiters have been appointed, they (and

not the parties, (lia^iiov Jln'i/. Co., 1850, 7 Bell's App. 3)25) must, before

entering on the matters referred to them, nominate an oversman by writing,

and on tlic death or incai)acity of the oversman, another in his place (s. 26).
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If " in either of the cases aforesaid " they refuse, or for seven days after
request of either party neglect, to appoint, the Lord Ordinary may, on the
application of either party, make an appointment of oversman (s. 27). In
one case where the arbiters, having originally failed to agree, refused to
appoint an oversman, one was appointed by the Lord Ordinary {Mackenzie,
18G1, 2-i D. 251) ; but in another case, where the arbiters had neglected for

more than seven days to appoint, the Lord Ordinary (Ld. Pearson) declined
to appoint, on the ground that there had been no previous nomination
which had failed {Pctr., Union Bank, 1897, referred to in Law of Railways,

p. 958).

If the arbiters fail to make their award within twenty-one days, or

within the time prorogated by them, the submission devolves on the overs-

man (s. 30). They may call for books and take evidence (s. 31). The
expenses of the arbiters and oversman, and of recording the decreet-arbital

(ss. 32 and 33), fall to be borne by the promoters of the undertaking, as do all

the expenses of or incident to the arbitration, except in the case where the

same, or a less sum, is awarded than was offered by the promoters, in

which case each party defrays his own expenses (s. 32). The offer which is

to be founded on as affecting the question of expenses ought to be made
before the reference becomes irrevocable by delivery of the nominations
{Yates, 1860, 29 L. J. Ex. 447 ; Gray, 1876, L. R. 1 Q. B. D. 696 ; Lord Fitz-

hardinge, 1872, L. R. 7 Q. B. 776). The promoters are liable in expenses
where they have made no tender if compensation, however small, is awarded
{Martin, 1858, 27 L. J. Ex. 432), and the otter must be in respect of the

'same subject-matter as the award {Miles, [1896] 2 Q. B. 432). But if no
compensation is found due, the section does not apply {R. v. Byron, 1852, 16

Jur. 640). It applies only to arbitrations entered into under the provisions

of the Statute, and not to cases of compensation referred by voluntary

agreement (cf. Reynal, 1847, 5 Rail. C. 60). The finding as to expenses

need not be contained in the award itself {Gould, 1850, 6 Rail. C. 568, 573),

and expenses may be awarded after the expiration of the three months
within which the award itself must be pronounced (cases of Martin and
Gould). The determination of the arbiters as to the expenses is final

{Carmichael, 1868, 6 M. 671, 2 L. R. Sc. App. 36).

The arbiters or oversman must make their award within three months,

and if they fail to do so the compensation falls to be settled by a jury

(s. 35). As regards the oversman, the period of three months dates from

the time when he is called upon to exercise his functions {Skerratt, 1848, 5

Rail. C. 166 ; Pullen, 1882, 51 L. J. Q. B. 285). The arbiters may appoint

the oversman at any time within their three months, even though their own
capacity to make an award has failed by the lapse of the twenty-one days

{East and West India Docks, etc., Co., 1848, 5 Rail. C. 527) and the statutory

period of three months may be prorogated by consent of parties {Cal. Rwy.
Co., 1849, 12 D. 338, 3 Macq. 808).

Jury Trial.—If the claimant does not demand a reference, or if the

reference is not concluded within the prescribed time, the compensation falls

to be settled by a jury (s. 35). Any person entitled to compensation ex-

ceeding £50 may give written notice to the promoters stating his desire to

have the compensation fixed by a jury, and unless the promoters agree to

pay the amount claimed, they must, within twenty -one days of the notice

being received, present a petition to the Sheriff" to summon a jury, and in

default are liable for the whole sum claimed (s. 36). The promoters must

give not less than ten days' notice to the other party of the petition for a

jury (s. 37), and this notice is essential to the validity of the proceedings

S. E.—VOL. VII. 19
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{Ed., Ferth, & Dundee Ricy. Co., 1852, 1 Macq. 284). It is equally so whether

the jury is summoned on the initiative of the promoters or the claimant,

and whether there has or has not been previous arbitration procedure {Fal-

coner, 1853, 15 D. 352). The ten days' notice must contain the tender by

the promoters (s. 37).

Ten days' notice of the time and place of the inquiry must also be given

in writing to the claimant or his agent (s. 40), but this notice may be

dispensed with by him {Lang, 1871, 9 M. 768).

The Sheriff summons a jury of twenty-five indifferent persons qualified as

civil common jurymen (s. 39), out of whom, if necessary supplemented by

bystanders, a jury of thirteen is impannelled (s. 41). The Sheriff presides, and

the jury, or seven of them, may view the lands (s. 42). Penalties are im-

posed on defaulting jurymen and witnesses (ss. 43, 44, and 45), and the jury

must be sworn (s. 47). If the claimant does not appear, the inquiry cannot

proceed, and the compensation falls to be determined by a valuator appointed

by the Sheriff (s. 46). The jury must return their verdict separately for

the sum to be paid for the land, and for the sum to be paid as compensation

for damage by severance of the lands taken from the claimant's other lands

held therewith, or by otherwise injuriously affecting such lands, unless the

parties agree to dispense witli such severance (s. 48 ; City of Glasgoiv Union

Runj. Co., 1870, 8 M. H. L. 156 ; Holt, 1872, 7 L. E. Q. B. 728 ; Cowper Essex,

1889, 14 App. Ca. 153).

The verdict, which may be given by a majority, and judgment must be

recorded (s. 49), and the expenses must be borne by the promoters, unless

the jury give the same or a less sum than that previously offered, or unless

the claimant fail to appear after due notice, in either of which cases one-half

of the promoters' expenses falls to be defrayed by the claimant (s. 50). This

provision has no application to a case where the promoters have made no

offer, and are not liable at all for the claim made {Todd, 1871, 24 L. T. 435).

The " sum previously offered " is that required to be specified in the statutory

ten days' notice of the petition for the jury {Reg. v. Manley Smith, 1883,

L. R 12 Q. B. D. 481 ; Fearson, 1870, L. R 2 Q. B. 785). The details of the

expenses in case of difference fall to be settled by the Sheriff (s. 51), and

they may be recovered by poinding and sale (s. 52).

Either party may insist on a special jury, but the claimant, if he so desires,

must give notice to the promoters before presentation of their petition to

the Sheriff. If so required, the Sheriff takes steps to nominate and reduce

a special jury in presence of the parties, upon five days' for the first and

four days' notice for the second operation (s. 53). Any deficiency of special

jurymen may be made up from persons qualified as special or common jury-

men, not previously struck off, and who can readily be procured, subject to

the lawful challenges, and the inquiry then proceeds as if before a common
jury (s. 54). Any other inquiry may be taken of consent before the same

jury (s. 55).

Valuation in Case of Absent Parties.—In the case of persons absent from

the kingdom, persons who cannot, after diligent inquiry, be found, and persons

who do not appear at the time appointed for jury trial, tlie compensation

falls to Ije determined by a valuator appointed l)y the Sheriff (ss. 56 and 57),

who must annex to his valuation a signed declaration (s. 58) of its correct-

ness. The nomination, vahiation, and declaration must be produced to the

owner on demand (h. 59), all the expenses are l)orne l)y the promoters (s. 60),

and the valuator nnist have regard not only to the value of tlie land taken,

but to tlie damage otherwise sustained by the exercise of the powers (s. 61).

In this and the other cases of determination by the Sheriif, arbiters, valuator,
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or jury, the compensation may be apportioned among persons jointly inter-
ested, provided no person having a separate interest be prevented iVoin
having it separately tried (s. 62). If a j.erson whuse compensation has Ijecn
determined in absence is dissatisfied with the amount awarded, he may
require the question to be submitted to arbitration whether the same was
sufficient (ss. G3 and 64); and if on the one hand a further sum is awarded,
tlie promoters must deposit the same within fourteen days, and bear all the
expenses, but on the other, if the arbiters hold the sum to have been
sufficient, the expenses are in their discretion.

III. Application of Compensation.

Compensation payable to parties having limited (" partial or qualified
"

(
IVei); 1882, 19 S. L. R. 604)) interests (including corporations but not other

railway companies (Gal. Rwy. Co., 1869, 7 M. 1072)), or prevented from
treating or failing to make title, must, if it amounts to £200, be paid into
bank (i.e. an incorporated or cliartered bank (s. 3 ; Jl/c/'/imi, 1851, 13 I).

1262)), to be applied under the authority of the Court of Session to one or
more of certain specified purposes (s. 67).

These purposes are

—

(1) Redemption of land tax, discharge of encumbrances affecting the
land in respect of which the money is paid or other lands settled

therewith, or affecting succeeding heirs of entail (see cases cited

in Lmo of Railways, p. 391).

(2) In the purchase of other lands to be settled in the same manner as

the lands in respect of which the money is paid {Buchanan, 1864,

2 M. 1197 ; Duf, 1863, 2 M. 117 ; Didce of Hamilton, 1858, 20 D.
1134; Gordon-Oswald, 1875, 2 E. 931).

(3) If the compensation is paid in respect of buildings taken or injured,

in removing or replacing such buildings or substituting others in

their stead in such manner as the Court shall direct.

(4) Payment to any |)erson becoming "absolutely entitled" to such
money (see English cases cited in Law of Railways, p. 391).

The Lands Clauses Acts give no authority to apply consigned money in

repayment of improvement expenditure {Mays, of JJnmharton, 1852, 14 D.

673), which is governed by the provisions of the Entail Acts. The provisions

of the former Acts have, however, received liberal construction in England
where the purposes proposed were, if not strictly within the terms of the

Statute, yet of a closely kindred nature (see cases referred to in Law of
Railways, pp. 392, 393).

The compensation falls to be so applied on an order of the Court made
on the petition of the party who would have been entitled to the rents of

the lands
; and until it can be so applied, it may be kept in bank or invested

in the public funds or heritalde securities, the interest or proceeds being paid

to tiie party who would have been entitled to the rents (s. 68 ; Innes, 1848,

10 D. 870; Earl of Rosehery, 1888, 15 II. 824).

If the compensation is less than £200 and more than £20, it (and it

would seem that if after investment of a larger sum there remains a balance

unapplied of less than £200 and more than £20, this balance (re KiJiscy,

1863, 1 N. R. 303)) falls to be paid, with the approval of the company, to two
trustees nominated by the parties entitled to the rents of the lands, and to

be applied (without recourse to the Court) by the trustees to the purposes

specified in the case of the larger consigned sums (s. 69).

Sums which do not exceed £20 (eitiier a total sum or a balance, ir

Batcman, 1852, 21 L. J. Ch. 691 ; re Lord Eyrcmont, 1848, 12 Jur. 618) are
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paid directly to the parties entitled to the rents for tlieir own use and

benefit, or, in case of incapacity, to those who represent them (s. 70).

Compensation payable under contract, in cases of purchase by agreement

to persons not absolutely entitled, also falls to be paid into bank to an account

for behoof of all the parties interested in the lands, or similarly applied by

trustees, if under £200, but the Court or trustees may allot to any liferenter

a portion of the sum corresponding to any special injury or annoyance be

may be considered to sustain (s. 71 ; Earl of Mansfield, 1850, 13 D. 235

;

Sc. N.-E. Rwy. Co., 1859, 3 Macq. 382, at p. 416).

In the case of compensation in respect of long leases or reversions, the

Court may direct the application of the money as they think just (s. 72).

It is not necessary, upon the purchase of the lands to be entailed, to insert

the provisions of the entail verbatim, provided that on the first occasion of

completing titles to the entailed estate the new lands are introduced into

the titles (s. 73).

On deposit of the compensation the owner of the lands must execute a

conveyance to the promoters or as they shall direct, or in default thereof, or

if he fail to adduce a good title, they may make up their title by notarial

instrument (s. 74). If the owner refuse to accept the compensation, or

neglect or fail to make out a title, or if he refuses or is unable validly to

convey, or if he be absent from the kingdom, or cannot after diligent inquiry

be found, or fail to appear at the trial where the assessment is by a jury,

the company must deposit the compensation, and may make up their title by

notarial instrument (ss. 75 and 76). But the owner is not in such default as

to justify this procedure if he is able and willing to make up his title, and

only the requisite forms of law require to be carried through {Graham, 1848,

10 D. 495). Money so deposited may be invested, or distributed and paid

over on summary application to the Court on the petition of any party pre-

ferring a claim to the same (s. 77), and in all questions relating to the title

to lands the party in possession is to be deemed the owner until the contrary

is shown to the satisfaction of the Court (s. 78).

In all cases of deposited compensation, except where the procedure has

been necessitated by wilful refusal to receive the compensation or convey

the lands, or by refusal or inability to discharge a burden, or by failure or

neglect to make out a good title, the Court of Session may order the expenses

to be paid by the company (s. 79). "Wilful refusal" means a refusal

" without reasonable grounds" {in re Ead India Docls, etc., Rioy, Act, 1848,

16 Sim. 174; In re Windsor, Staines, and G. W. Ricy. Act, 1850, 12 Beav.

522). To disentitle the landowner to expenses the consignation must have

been "by reason of" the iailure or neglect to make out a title {Moncricff,

1857, 19 D. 283), and the company are liable for all additional expenses

caused by unsuccessful ol)jectionH to the title offered {Miles, 1867, 5 M. 402
;

Thomson, 1867, 5 M. 410).

The Statute specifies the following charges:

—

{a) The expenses of the taking or purchase of the lands, or those incurred

in consequence tiicreof, except in so far as otherwise provided for {Primrose,

1848, 11 D. 236 ; Charlton, 1885, 28 Ch. I). 237).

{h) The exjjcnses of investment in Government or real securities, and

of reinvesting in the j»urchase of other lands, and of re-entailing such lands

and incident thereto {Grant, 1851, 13 D. 1015). But this section does not

subject the company to lialjility for the expenses incident to applying the

fund to each or all of the pui-poses contemidated by sec. (j7 {Stirlinf/ Stamrt,

1893, 20 li. 9:52; Steven, 1893, 30 S. L. \l. G5.S). Where several companies

have taken portions of the claimant's lands, which arc reinvested on one
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applicatiuu, the general rule is that the expenses are divided equally and not
rateably between the companies, hut the rule is one subject to ecpiitable

modification (see Zavi' of lla'dways, jx 401). Tlie expenses of re-entaihng
include those of entry with the superior (J/. (/ Tikhjicld, 185:3, 15 1). 908>

(c) The expenses of obtaining the proper orders for any of these pur-
poses, and for payment of dividends or interest and of the principal, and
of all proceedings relating thereto, except those occasioned by litigation

lietween adverse claimants (Laiv of liaihvai/s, p. 40G). The company are,

however, liable only for expense in so far as caused by their actings, and not
for expense occasioned by other matter introduced into the petition (Lord
Torphkhrn, 1851, 13 D. 1400; Erskinc, 1851, 14 D. 119; Dnimmond Hay,
1873, 1 E. 180; Countess of Stair, 1882, 19 S. L. If. G18; Ladr/ Willoinjkhy

d'Ercsby, 1885, 13 R 70 ; Moncrciffe, 1859, 21 D. 1359), or irregularity

in the procedure {D. of Hamilton, 1858, 21 D. 124—as to reclaiming note,

M. of Hunt 1 1/, 18G8, 6 *M. 959).

The Act only allows the expenses of one application for reinvestment,

unless it appears to the Court that it is for the benefit of the parties inter-

ested in the compensation that it should be invested in the purchase of

lands in different sums and at different times, in which case the Court ma)'

in its discretion order the expenses to be paid by the promoters {Grant,

1851, 13 D. 1015; Lord Elihanlc, 1857, Duncan's Entail Fro. p. 141; Logan,

1889, 26 S. L. E. 521). It is a question of circumstances whether the ex-

penses of an abortive application fall on the claimant or the promoters (cf.

Rector of Holywell, 1865, 11 Jur., X. S. 579), and expenses must.be prayed

for {Lord EUhanJc's Petition).

IV. Conveyances.—Feus and conveyances may be in the forms provided

in the Schedules to the Act (s. 80) ; the expenses must be borne by the pro-

moters, and include all incidental expenses, including those of establishing

the title (s. 81: Graham, 1848, 10 D. 495); and in case of disagreement

are ascertained and decerned for by the Lord Ordinary on summary
petition (s. 82). If, on taxation, one-sixth part is disallowed, the expenses of

the taxation and application must be borne by the party whose expenses

are so taxed. Where lands are taken under compulsory powers, no feudal

relation is constituted between the promoters and the superior {Mays, of

Elgin, 1884, 11 E. 950; 3fays. of Inverness, 1893, 20 E. 551). But it is

otherwise where lands are acquired by agreement for extraordinary pur-

poses {M'CorUndcde, 1893, 31 S. L. E. 561).

V. Entry on Lands.—The promoters cannot, except for the purpose of

survey, enter upon the lands acquired until they have paid the price, ex-

cept with consent of the owners (s. 83). Tacit consent will, however, be

sufficient to justify them {Kenton, 1845^ 8 D. 247), and consent once given

cannot be recalled {Knapp, 1863, 32 L. J. Ex. 236, at p. 239). They must,

before entering, settle with all parties interested, including not only the

occupiers, but also liferenters and bondholders. The prohibition against

entry does not apply to the execution of operations on adjoining land

which injuriously atiect the owner {Hutton, 1849, 18 L. J. Ch. 345); and the

mere deposit of materials and plant on the land treated for, with consent

of the tenant, is not sufficient to entitle the owner to object under this

section {Fleming, 1847, 9 D. 792).

The promoters may, however, after giving not less than three or more

than fourteen days' notice, enter on the lands for the purpose merely of sur-

veying and taking levels, and proving or boring to ascertain the nature of

the soil, and of setting out the line of the works, subject to the condition of

making full compensation for all damage (s. 83). But before this right
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comes into operation there must have either been a contract for purchase or

statutory procedure equivalent to a contract (Bahjicish, 1847, 9 D. 505).

If, however, it is necessary for the promoters to enter before the purchase

price is agreed to, or compensation assessed, they may do so by the method

of procecfure known as " entry on deposit and giving bond." Sec. 84 of

the Act provides tliat on depositing in bank tlie sum claimed, or such sum

as shall be fixed by a valuator appointed by the Board of Trade (s. 84, as

amended by 30 & 31 Vict. c. 120, s. 36) as the value of the lands, and also,

if required, giving to the claimant a bond, with two sufficient sureties, for a

sum equal to the°sum to be deposited for payment to such party, or for

making a deposit in bank for the benefit of the parties interested in the

lands, as the case may require, for the payment of the compensation to be

found due, with interest at 5 per cent, from the date of entry till payment

or deposit, the promoters may enter npon and nse the land. The sum so

deposited must be paid into bank to an account in name of the parties

interested in the lands, nnder control of the Court of Session, and a receipt

is given by the bank to the promoters (s. 8o). It reniams in bank as_ a

seciirity to the lamiowner, and may be invested in Government and herit-

able securities on the petition of the promoters ; and on the conditions of

the bond being performed, the Court may order it to be repaid or tranferred

to the promoters, or if they are not performed, may order it to be applied as

thought fit for the benefit of the parties for whose security it was deposited

(s. 86).

If the landlord dispenses with the granting of the bond, he is still

entitled to interest at 5 per cent, on the sum found due ( West Higldand Rwy.

Co., 1894, 21 E. 576). The valuation on which the deposit is made must

comprise the whole lands included in the notice to treat (Barlxr, 1848, 5

Eail. C. 401), and generally, it would seem, must fully cover the possible

claims {Laiv of Railways, p. 211). The bond must be under the hand of the

secretary or other properly autliorised officer in the case of an incorporated

company, and in other cases under the hand of two or more of the pro-

moters. The promoters are not entitled to resist a petition to uplift the

consigned sum in payment of compensation awarded, on the ground that they

are raising a reduction of the decree-arbitral, but if the reduction be first

raised, the petition will not be granted till it is decided (Fortune, 1849, 11 D.

531 ; Main, 1895, 22 R 487).

If the promoters or their contractors wilfully enter on the lands without

having made payment or deposit, the promoters are liable to the p^ursuers in

a penalty of £10 over and above the payment of all damage suffered (s. 87).

Tlie penalty and damage may be recovered before the Sheriff, and by tenants

for a year or shorter time, as well as by owners or tenants on long leases

(Glasfjow Dist. Suhway Co., 1892, 20 R. J. C. 28). If after conviction the

company or their contractors remain in possession, the company incur a

further liability of £25 i)er day, whiqh may be recovered before a competent

(Jourt; but no penalty attaches where the company have without collusion

bond fulc \)ah\ coin\)iiUH{\ium io the wrong party (s. 87); and tlie Sheriff's

decision as to penalty is not conclusive as to the right of entry (s. 88).

If, where the i)ronioter8 are duly authorised to enter, the ])arly in jiossos-

sion refuses to give up ])Os.session or liinders the in-omoters from entering,

they may apply by p(;titi(ui to the Sheriff for po.ssession, and the expenses

of the in-ocedure fall to be ])aid by the party wrongfully refusing to cede

poase.ssion, and may be d(!ducted from the compensation, ur if no compen.sa-

tion is payable, recovered by ])oinding and sale (s. 80).

Part of a House wuler tScr. 90.—The promoters cannot insist on any



LANDS CLAUSES ACTS 295

party selling or conveying a part only of a house or other building or
manufactory if he be willing to sell or convey the wliole thereof (s. 90), the
word "required" being equivalent to "compelled" {Gardner, LSG.S, 2 John c*i: 11.

248, at p. 256). lUit it' the owner refuses to sell a part and calls on tiie com-
pany to take tlie whole, they are entitled to abandon their notice and take
none {R v. L. & S.- W. Rimj., 1848, 17 L. J. Q. B. 320), and he cannot ask tlicm
to take more than they i)ropose unless he offer the whole {]*aUiii;i, 1804, 33
L. J. Ch. 505). The promoters need not, if willing to take the whole, serve
a second notice {Schvnwjc, 1853, 24 L. J. Ch. 405) ; and they caimot, after a
counter notice, enter without consigning the value of the whole {Giles, 18G1,
30 L. J. Ch. 603). The term "house" includes everytliing a ccehj nffquc ad
centrum, and a tunnel cannot be made under a house without lial>ility to

take the wliole of it {Glasgow City and Dist. Rwy. Co., 1883, 10 K. 894).

As to whether a garden, stable, paddock, water duct, or other pertinent forms
part of a house or manufactory, reference must be made to the reported cases

which will be found collected in the Laio of Railways in Scotland, pp. 199-
204 (Ferguson's edition).

YI. Intersected Lands.

Special provisions are made with reference to small portions of

land, the value of which to the owners is greatly reduced by their

being cut off from the rest of their property. If lands, not being situate

in a town or built upon {Carington, 1866, L. E. 2 Eq. 825, 3 Ch. Ajtp.

377; L. & S.-W. Rwy., L. R 4 H. L. 610; Elliott, 1848, 2 Ex. 725),

are so cut through by the works as to leave, either on both sides or one side,

a less quantity than half a statute acre, and if the owner require the pro-

moters to purchase such small portions, they must do so unless the owner
have other land adjoining into wliich the same can be thrown ; and if so, the

promoters must throw the piece of land so left into the adjoining land by
removing the fences and levelling and soiling the ground in a suiHeient and
workmanlike manner (s. 91). If the owner has no adjoining land, and if

the value of the severed piece is less than the cost of making bridges or

other communications, the promoters may, if recpiircd by the owner to make
such communications, require the owner to sell the severed land ; and any

dispute as to the value or the cost of making communication may be settled

as in cases of disputed compensation (s. 92). The right of the promoters

under this section is not restricted to lands not situate in a town or built

upon, but applies to all severed land {Eastern Counties Rwy. Co., 1860, 9 H. L.

C. 32); but where the small portion of land is valuable as enabling the

owner to enjoy rights of fishing, bathing, etc., the provisions are not applic-

able, and he may be entitled to accommodation works under other Statutes

{Falls, 12 Ir. L. I{. 233).

VIL Common Lands.

In the case of lands of the nature of commonty, the promoters

must call a meeting of all those interested either in respect of property

or servitude after prescribed notices (s. 93). The meeting may appoint

a committee, not exceeding five in number, who, for the purpose oi

ascertaining the compensation, are to be deemed the proprietors, and have

full power to agree as to the compensation, or have the cpiestion of com-

pensation settled as in other cases (ss. 94, 95, 96). The notice of claim

apparently re([uires to be signed by all the members of this committee {Fife

and Kinross Rwy. Co., 1859,^21 D. 187). If no committee is appointed, tjie

compensation is determined by a valuator nominated by the Sheriff' (s. 97)

;
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and upon payment or tender to the committee or any three of them, or if

there is no committee, on deposit in bank, the promoters may execute a dis-

position, and the lands vest, while the Court may order payment of the

deposited money on petition (s. 98).

YIII. Lands subject to Heritable Burdens.

If the lands are encumbered, the promoters may, upon six months'

notice, redeem the security, and, on tendering the full amount of prin-

cipal, interest, and expenses, with six months' additional interest, are

entitled to a conveyance or discharge (s. 99). If the holder of the

security refuses to accept payment, or fails to adduce a good title, they

may deposit a corresponding sum in bank and expede a notarial instru-

ment (s. 100). If the lands are'uf less value than the debt, the promoters,

on payment to the creditor of the agreed on or awarded value as between

them and the owner, are entitled to a conveyance of the security and debt

so far as paid, and the interest of both owner and creditor in the lands

ceases (s. 101). Where part only of the lands is taken, and that part is of

less value than the debt, the company, on payment of the value of the lands,

are entitled, on payment of the compensation, to a conveyance of the land

taken, in which both landowner and creditor cease to have interest, and a

memorandum of the amount paid must be endorsed on the bond by the

holder (s. 103). In both these latter cases also the sum may be deposited,

if refused on tender, and a title expeded by notarial instrument (ss. 102 and

104). If the sums secured are paid off before the stipulated time, the pro-

moters must pay all expenses incident to their reinvestment (s. 105) ; and if

the rate of interest is higher than can reasonably be expected on reinvest-

ment, compensation must be paid for the loss so incurred (s. 106). Mort-

gagees are entitled to notice, as parties interested {Martin, 1863, L. E. 1 Eq.

145 ; rev. 1 L. E. Ch. 501).

IX. Lands subject to Feu-duty, etc.

In the case of lands subject to feu-duties or similar charges, the

promoters may agree to hold the lands without redeeming, making

payment of the charge as it falls due, provided they are not called

upon by the party entitled to redeem the same (s. 107); or if they

are called upon to redeem, any difference as to the consideration is

determined as in other cases of disputed compensation (s. 108). If part

only of the lands is taken, then unless the remainder provide sufficient

security, and the owner consent to it becoming liable for the whole charge,

the charge must l)e apportioned between the portions taken and not taken,

either by agreement or by determination of tlie Sheriff (s. 109). If difliculty

arises, the procedure by deposit and notarial instrument may be adopted

(s. 110). The remaining lands continue liable for the whole or part of the

charge, and tlie promoters may be required to grant a probative deed,

declaring what part of the lands has been taken, and what continues liable,

and to wliat extent (s. 111).

X. Lands under Lease.

If part of lands held under lease is taken, tlie rent payable under

the lease is apportioned between the lands taken and the lands not

taken, either by agreement between the owner and occupier and the

promoters, or by the Sheriff, the lessee is subsetjuently only liable for

the rent apportionel to the part n(;t required, and all the conditions of the

lease become applicable to the part not roquinid (s 112). It is the duty
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of the promoters, not ol the tenant, to obtain the apportionment (Slipper,

1867, 4 L. K. Eq. 112). Tiie tenant is entitled to compensation for damage

done by severance or otherwise by the execution of the works (s. IV6). Tlie

effect of the notice is to elide any prohibition in the lease against alienation

(Slipper's case); and on the other hand, the promoters cannot, it would

seem, found on a clause of resumption in favour of the landhjrd as against

the tenant's claim for compensation {Solway Junction Ihvy. Co., 1874,

1 K. 831).

In the case of tenants for a year or from year to year the compensation

falls to be settled by the Sheriff (s. 114), and under this description are

included persons who hold under longer leases, of which less than a year

remains to run {R. v. G. N. li., 1876,' L. 11. 2 Q. B. D. 151). The nature of

the tenant's interest falls to be determineijhis at the date of the promoters'

notice {City of Glasgoiv Union Rivy. Co., 1870, 8 ]\I. 747), and procedure

under sec. 114 is (in Scotland at all events) applicable alike when land is

actually taken and when it is only injuriously affected (Glasgoiv District

Subway Co., 1895, 23 K. 81 ; Cal Ewy. Co., 1855, 17 D. 312).

If the claim is for compensation on the footing that the interest is

greater than as a yearly tenant, the promoters may require production of

the lease or missive, and if it is not produced within twenty-one days the

claimant is considered and dealt with as a yearly tenant (s. 115). But

the promoters are not entitled to demand such production until a

claim for compensation is made by the tenant (Forfar and Brechin

Ewy. Co., 1892, 19 K. 786). The tenant's right in any case is a demand for

apportionment of the rent or compensation from the promoters, and he is

not entitled to retain a portion of the rent as an abatement (Ferguson, 1881,

9 E. 168), while the landlord has no lien for his rent over the compensation

money paid to the tenant (Pcddie, 1857, 20 D. H. L. 1, 3 Macq. 65). Sec.

116 of the Act provides that the compulsory powers shall not be exercised

after the expiry of the prescribed period, and if no period is prescribed in

the special Act, after the expiration of three years from its passing.

XL Interests omitted to be Purchased.

If, after the promoters have entered on the lands, it appears that

there is any right or interest which there has been an omission to

purchase or compensate, througli mistake or inadvertency, then, irre-

spective of whether the period for purchase has expired or not, the

promoters shall remain in possession, provided within six months after

notice of the right, or within six months after determination by law if

the right is disputed, they purchase or compensate for the same, and

for the intervening profits or interest, such compensation being agreed

on or awarded as if the promoters had purchased before entry (,^- Hj'-

The value is to be assessed as at the date of entry (s. 118); and if the

promoters unsuccessfully dispute the right, they must pay the whole

expenses of the litigation necessary to establish it (s. 119). The o""ssio"

must have been by mistake or inadvertency (Martin, 1866, 1 L. E. Ch. oOl

;

Stretton, 1870, 5 L. E. Ch. 751), and the promoters cannot avail themselves

of these sections where they did not, prior to the expiry of the period

allowed for compulsory purchase, intend to acquire the omitted estate or

interest (Davidsons Trs., 1894, 21 E. 1060).

XIL Supeufluous Lands.

The promoters are not entitled to hold lands except"for the proper

purposes of their undertaking, and the following provisions are made for
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the disposal of lauds which liave been acquired (either in the belief that it

would be required permanently or temporarily, or at the owner's instance

demanding that the whole of a property should be taken, or as intersected

land {G. W. Eicy. Co., 1874, 7 L. E. E. & I. App. 283)), but which are

ultimately found not to be required.

"Within a period prescribed by the special Act, or if none be prescribed,

within ten ye;irs after the time limited for the completion of the works, the

promoters must absolutely sell and dispose of all superfluous lands in the

manner they deem most advantageous, and in default of such sale all such

lands remaining unsold at the expiration of such period thereupon vest in

and become the property of the adjoining owners in proportion to the extent

of their lands respectively adjoining the same (s. 120). It is sufficient to

prevent such vesting that the sale should have been contracted for within

the time limited {Caledonian Rwy. Co., 1869, 7 M. 959, at p. 964). Until

the ten years or other time limited have run, the promoters are apparently

the sole judges of what land is or is not required {Glovers Trs., 1869, 7 M.

338) ; and unless they have clearly treated it as superfluous, as by attempting

to transfer it to a third party, the former owner has no title to demand a

reconveyance {Astley, 1858, 27 L. J. Ch. 478 ; L. & S.- W. Rwy. Co., 1870,

4 E. & I. App. 610). The fact that the ten years or other limited time have

run is not in itself decisive {Hooper, 1877, L. E. 3 Q. 13. D. 258, at p. 275,

and X. B. Ricy. Co., 1879, 6 E. 640, at p. 652) ; and lands do not become
superfluous if in reasonable probability they are likely to be required for the

purposes of the undertaking within a reasonable time {Belts, 1878, L. E.

3 Ex. D. 182 ; affd. by H. L. 49 L. J. Ex. 197). The point of time as at

which the inquiry falls to be made is the expiration of the prescribed time,

but the probable development of the undertaking and the locality is a

relevant element in the inquiry. Land does become superfluous when the

promoters deal with it as such, either by attempt to sell or by physical

treatment {Xortun, 1879, L. E. 13 Ch. D. 268). For the case of abandon-

ment of the works, special provision is made in the case of railways by 13 &
14 Vict. c. 83, s. 27. Lands acquired for extraordinary purposes do not fall

within the sections relating to superfluous lands {Caledonian Rwy. Co., 1869,

7 M. 1072, 9 M. H. L. 116); but they may apply to lands in which the

company have a right of reversion, and which are in the occupation of

tenants {Moody, 1865, 34 L. J. Q. B. 172; affd. 1866, 1 L. E. Q. B. 510).

Land which may become superfluous must be land separated by a vertical

or lateral, and not by a horizontal, boundary from land required for the pur-

poses of the promoters, and in this respect sec. 120 is in contrast to sec. 90
[re Melr. Dlst. Ru-y. Co., 1880, L. E. 13 Ch. D. 607; Mulliner, 1879, L. E.

11 Ch. D. 611). Tlie time for the sale of superfluous lands may, in the case

of railways, be extended by a certificate of the Board of Trade under the

Ifailway Companies Act, 1864 (27 &c 28 Vict. c. 120, ss. 3 and 9).

Before the promoters dispose of superfluous lands, they must, unless they

be situate within a town (7iV/<V^, 1 84«, 2 Ex. 725 ; L. & K-W. Ry., 4 E. & L
Ap]). 61 0), or be lands built upon {Carinyton, 1866, 2 L. Jl. Eq. 825), or used for

imiiding i)urposes (X. & >S'.- JT. Ry. v. Blackmore
; Coventry v. /.. B. & S. C. Ry.

Co., 1867, 5 L. E. E<j. 104), first offer to sell the same to the person owning
the lands from whicli the sui)erlluous lands were oiiginally severed, or if he

refuse or cannot be found, to the several persons whose lands immetliately

ailjoin the lands to be sold, and where more than one person is entitled to

such right (jf jtre-fmijtion, to such per.sons in succession in such order as

the ])rumoters think lit (s. 121 ; L. (C- S.-IF. Ry.). " Adjoining land " includes

any land which conies substantially in contact with the superlluous land
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(cases cited in Law of Railways, p. 241). The rii^lit of pre-emption is lost

if not exercised within six weeks, and a declarati(»n in writing t(j that efU'ct

made by a party not interested before the Sherill' is snllicient evidence of the

fact (s. 122). Dill'erences as to price are settled by arbitration, the expenses

of the reference are in the discretion of the arbiter (s. 123), and upon tender

of the price agreed or awarded, the promoters are bound to convey (s, 124).

(As to the method of division where the company fail to sell, and tiie lands

vest in the adjoining owners, and the sale of supcrlluous land under condi-

tions, see Law of Railways, pp. 244-246 ; and as to the rights of creditors

and debenture-holders of an incorporated company in reference to such

land, Law of Railways, pp. 246 and 816, 817.)

W^ord "Dispone."—In all conveyances by the promoters the word "dis-

pone" operates as a clause of absolute warrandice (s. 125), except where

otherwise provided by express words. Superiorities remain unaffected, but

the promoters are not liable for feudal prestations or bound to enter, they

making full compensation to the superior for any loss in respect of casualties

or otherwise (s. 126 ; Law of Railways, pp. 178, 179).

Land Tax—Poor-rate.—If the promoters become possessed of any lands

subject to laud tax, or poor-rate, or prison assessment, they must, from time

to time, until the works are completed and assessed, make good the defi-

ciency caused in such tax and rates by reason of the lands having been

taken, but may redeem the land tax (s. 127). In determining whether such

deficiency exists, the promoters' whole property acquired and taken within

the parish is to be considered {Hall, 1861, 8 li. 687). But where an

existing company acquires land under a new Act, upon which land a defi-

ciency arises, it is no answer to a claim under sec. 127 that the whole

value of the company's undertaking in the parish during the period of assess-

ment is greater than the aggregate value of their undertaking before the

passage of the new Act, and of the property then existing upon the land

taken by the new Act {Hall, 1883, 10 li. 857).

XIII. Service of Notices, etc.

The Lands Clauses Act also contains careful provisions for the service of

notices (s. 128), for the tender of amends in respect of any irregularity or

unlawful proceeding (s. 129), and for securing access to the special Act by

all persons interested (ss. 142 and 143).

XIV. PiEcovEUY OF Damages and Penalties.

Every penalty or forfeiture imposed by the Lands Clauses Act or special

Act, or any Act incorporated therewith, or bye-law made in pursuance

thereof, the recovery of which is not otherwise provided for, may be

recovered by summary proceeding before the Sherift' or two justices

(s. 130). Penalties and expenses may be recovered by poinding and sale

(s. 131), and failing goods of the promoters, by poinding and sale of the

goods of their treasurer, who is entitled to recover from the jtromoters

(s. 132). Unless the application of penalties is otherwise provided for, not

more than one-half thereof may be awarded to the informer, and the re-

mainder goes to the kirk-session or poor-rate collector, for the benefit of the

poor of the parish where the offence was committed (s. 135). In the case of a

prosecution for breach of bye-law of an incorporated comi)any, the instiince

is good if the prosecution is liy "The Conii)any and A. ]i., their ^secre-

tary, with concurrence of the procurator-fiscal" ((/. X. *s'. Ry., 1897, 35 S. L.

Pt. 40).

Proceedings cannot be quashed for mere want of form (s. 138), and
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where written pleadings have been made up and the evidence recorded in

writing, an appeal lies from the Sheriff-Substitute to the Sheriff, whose judg-

ment fs not subject to review (s. 139 ; Glasgow Suhicai/ Co., 1893, 1 S. L.

T. 60).

[For commentary on the Act generally, reference may be made to iJeas,

The Law of Railways in Scotland, Ferguson's edition, 1897 ;
The Law of

Compensation, by C. A. Cripps; and to the annotations on the various

sections of the Scottish Act in Rankine's Law of Landownership and

Ferguson's Scottish Bailwcci/ Statutes, and of the English Act m the

Law of Compensation, by Balfour Browne and Allan.]

Lands Valuation Appeal Court.—This Court is con-

stituted under and in terms of the Lands Valuation Act, 1879 (42 & 43

Vict. c. 42), s. 7, and consists of any two judges of the Court of Session who

from time to time shall be named for that puri)Ose by Act of Sederunt.

The Court sits from time to time during session or in vacation as may be

necessarv to dispose of appeals from County and Burgh Valuation Courts.

This Appeal Court takes the place of the Senior Lord Ordinary and Lord

Ordinary officiating in Exchequer causes named as tlie judges in the appeals

allowedV the Valuation Act, 1857 (20 & 21 Vict. c. 58), s. 2, which first

gave an appeal from the decision of the local Court and that only m those

cases where the Valuation Roll in question was made up by an officer of

Inland Revenue. The Act of 1879 not only changed the constitution of

the Court, Init also makes the riglit of appeal available wliether the assessor

is or is not an officer of Inland Revenue. The Lands Valuation Appeal

Court is a supreme Court of exclusive jurisdiction, with full power to re-

gulate its own procedure, and its decisions in any appeal are final and not

subject to review by any other Court in any manner of way {Stirling & So7is,

1873, 11 M. 480).

Appellants. — A case stated on appeal to the Lands Valuation

Appeal Court against the decision of the local Court may be de-

manded by anvone who may competently bring an appeal to the latter

Court. Appeal to the superior Court is expressly excluded in

those complaints to the lower Court allowed to any person in-

terested by sec. 6 of the Valuation Act, 1879, against any particular set

forth in the Valuation Roll, on any other ground than the amount of the

annual ^'alue. Tlie terms of that section have been held to imply that the

right to appeal to the superior Court exists in the case of complaints as well

as appeals to the lower Court, provided the complahit is against the annual

value ; that, in fact, the statutes use the word " appeal " to mean either com-

plaints or appeals to the lower Court (Ferrier, 1892, 19 R. 882, Inl. Rev.

Case, No. 138 ; M'Gregor, 1874, 4 R. 1144, Inl. Rev. Case, No. 105 ;
Blanti/rr

Parochial Board, 1883, 10 R. 773, Inl. Rev. Case, No. 32; Burgh of Linlith-

gow, 1878, 9 R. 123G, Inl. Rev. Case, No. 130).

Form of Cane Stated on Appeal—The statutory provisions as to the

form of the case stated on appeal are contained in sec. 2 of the Act of

1857 (20 «Sc 21 Vict. c. 58), and sees. 7 and 9 of the Act of 1879 (42 & 43

Vict. c. 42). The 1857 Act requires the lower Court to " state specially

and to sign the case upon which the question arose, together with tlie

determination thereupon "
; and this has been interpreted by a variety of de-

cisions to mean, that the case must contain a full and jilain statement of (I)

the tintlings of the lower Court on the facts involved in the case (not a mere

report of the evidence led, or a reference to the printed notes of the evidence
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appended in terms of the 1 879 Act)
; (2) the principle contended for by

the appellant, and the principle adopted by the lower Court
;

(:i) the
conclusion arrived at which is the subject of appeal ; and (4) a certi-

fied copy of the notes of evidence, as an appendix {lUilc, 1883, 10 li.

502, Inl. Eev. Case, No. 33). The local Court is final on the facts, and in

the Appeal Court the only question that can competently be raised is

whether the lower Court, in the conclusion appealed af^ainst, has applied the
right principle to the facts stated to have been proved. The Appeal Court
has no power to review the verdict of the lower Court as to the facts

;

it can only deal with the principle of valuation which should be applied to

those facts in order to arrive at the value of the subjects in terms of tlie

Valuation Acts. Even where it appears from documents produced that the
findings in fact are erroneous, tlie Appeal Court will proceed upon those
findings, at least where the rights of persons not parties to the case are
involved {Marr Typcfounding Co. Limited, 1884, HE. 563, Inl. Eev. Case,

No. 43). An appeal to obtain a review of the judgment of the inferior

Court on the facts is incompetent {M'Jannd, 1882, 10 E. 32, Inl. Eev. Case,

No. 22 ; Valuation Act, 1854 (17 & 18 Vict. c. 91), ss. 3, 8, 10, 13 ; Valuation
Acts, 1857, 1879, sees, ut siq^ra).

Amendment of Case.—The parties to a case are responsil)le, along with
the Court below, that that Court gives distinct findings in the case on all

the facts founded on by either side {Lord Middleton, 1882, 10 E.

28, Inl. Eev. Case, No. 21; Union Tube Co., 1895, 22 E. 583, Inl.

Eev. Case, No. 113; Glasgow & South- WesterJi Bwy., 1898, 5 S. L. T.

209). Sec. 9 of the 1879 Act gives the Appeal Court power to

remit the case back to the lower Court, with such instructions as may seem
necessary for having the case more fully stated. This power, liowever, has
been held to be limited to the rectification of a mistake in the statement of

the case ; the obtaining a more definite finding on matters of fact set forth

in general terms in a case ; or to correct a judgment of the lower Court
refusing to admit competent, or allowing incompetent, evidence ; and the

like. But the Appeal Court will not, in the ordinary case, make a remit for

the taking of evidence, where neither party has offered to lead proof in the

lower Court ; or to allow a party to lead evidence which lie had it in his

power, but failed to bring when the question was tried in the Court below
{Assessor for Argyll, 1889, 16 E. 793, Inl. Eev. Case, No. 96). Where,
moreover, the case has been stated in an incompetent form, it is in the

discretion of the Court to refuse a remit, and to dismiss the appeal sim-

pliciter (Steel Company of Scotland, 1892, 19 E. 847, Inl. Eev. Case, No. 137;
Glasgow and South- Western Rioy. Co., ut supra).

Exijenses.—The Valuation Acts contain no express provision on the sub-

ject of the award of expenses by the Lands A'^aluation Appeal Court, and the

uniform practice has been not to award expenses to either party. There is

no direct authority on the point, but Ld. Fraser, in a memorandum left liy

him. on the. %\xhi(iQ.t {Journal of Jurispirudence, vol. 35, p. 173), argues that

such an award is quite competent ; and it has been observed in one case, that if

appeals were caused by the neglect of the repeatedly expressed opinion of

the Court, the question of awarding expenses might become a matter for

consideration {Forbes Irvine, 1893, 20 E. 627, Inl. Eev. Case, No. 144).

Appeals against the decision of the Assessor of Eailways and Canals are

regulated by the Valuation Act, 1854 (17 & 18 Vict. c. 91), s. 24, and fall

to be presented, not to the Lands Valuation Appeal Court, but to tlie Lord

Ordinary on the Bills, or, where the lands and heritages lie within one

county, to the Sheriff of the county in terms of that statute.
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Last Heir.—When a person dies intestate without heirs lawfully

begotten of his body, and there being no person who can prove propinquity

to "him in the remotest degree so as to succeed to his property, such property,

both heritable and moveable, falls to the Crown as ultimus liccres, but always

under burden, so far as the value of the property avails, of the debts of the

deceased. There are two possible cases: (1) where an heir or heirs exist

but cannot be found, and (2) where an heir or heirs do not exist, as in the

case of a bastard, who has no descendants, he having, in the eye of the law,

no father. In the latter case it must be noticed that the widow of a

bastard is entitled to terce and jus rclidcc, even though the Crown should

succeed as ultimus lucres. In the case of heritable property held of the

Crown falling to the Crown, there is ipso jure consolidation; but where the

property is held of a subject - superior, it is necessary to interpose

a donatory, as the Crown cannot hold of a subject. Where it is

necessary to interpose a donatory, or where the Crown makes a gift

of estate falling to it as ultimus hares, power is given in the deed of gift to

institute an action of declarator of gift of ultimus hceres, or of declarator of

bastardy, and it is necessary for the donatory to do so to complete his

title. The action is raised by the donatory as such, the deed of gift being

set forth in tlie instance ; and the lieges and all others having or pretending

to have an interest, and, in the case of bastardy, the person or persons who
would by law have succeeded to the estates, heritable and moveable, of the

bastard had he been begotten in lawful wedlock, together with the widow of

•the bastard, if he left one, are called as defenders. The declarator is to the

effect that the estates, which are described, pertained to the deceased, fell

into the hands of the Crown, and were at the gift and disposal of the Crown

by reason of the deceased's death without heirs, or by reason of bastardy,

have been gifted to the donatory, and are in consequence his in all time

coming. After decree of declarator is obtained, the donatory, in the case of

heritable property, obtains a letter under the quarter seal charging the

superior to give him an entry.—[Stair, iii. 3. 44, 47 ; IM'Laren on Wills and

Succession, i. pp. 79, 80 ; Jurid. Styles, iii. p. 170.] See Gift of Bastardy.

Law, as it is used on the title-page of this volume, means the sum
total of the principles and rules which ought to be observed by parties in

the determination of their rights and duties, if these are to come into effect

in Scotland, and which the Scottish Courts, if called upon, are presumed to

apply and enforce. While the citizen who wishes the law reformed, the

legislator, or the philosopher must regard the law diflerently, the judge,

the legal practitioner, or the party to an action or legal transaction must

hold the law as contained in a Statute, decision of the Supreme Court, or

undoubted custom established by text writers as absolutely final and

conclusive (cf. Pcjllock and Maitland, Jlist. i. 1 ; Ik'utham, Morals, 324, 330.

" [The legislature] has even the power to do what is wrong, and we are bound

to obey it " (Ld. Neaves in M'Laren, 3 11. 1151, at p. 1159).

In the above sense Equity (q.v.) is really a part of the law.

The law may be divided into written or statutory, and unwritten,

common, or customary. The written law includes, besides Statutes of the

Imperial Parliament, Acts of Sederunt, Orders in Council (see Index to the

London Gazette an<l preface to Statutory Hides and Orders, 1891, ])ublished

Ijy authority), By-La w.s (q.v.) of Cor])orations, etc. The unwritten law is

transmitted by tradition and usage, and the princii)al articles thereof are so

notorious that they require no evidence to prove them, e.g. primogeniture,
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legitim, terce, etc. In law reports and text books the princii)les on whk-h
tlie Courts proceed and the main doctrines of the common law are set forth,
but these are not written law, for it is the written decree of the Court
which is law, and that as between the parties (jnly. Any expression of
opinion by a judge, if the facts of the case are known, and the nature and
amount of the argument submitted, may be valuable as exijlaining tlie actual
judgment; but it should not be interpreted verbally like^a Statute.
In a Statute, on the other hand, the very words used are of the essence of
the law.

As to the written law, see Act of Adjournal; Act of Sederunt-
Desuetude; Statute.

'

Decisions of the Courts were formerly regarded in a somewhat different
light in Scotland from that which prevailed in England. Erskine (i. 1. 47)
speaks of a uniform series of decisions of the Court of Session, and sa}'8
" that great weight is to be laid on their later decisions, where they continue
for a reasonable time imiform, upon points that appear doubtful ; but they
have no proper autliority in similar cases." He applies the same doctrine
to the House of Lords, and concludes :

" where a similar judgment is repeated
in this Court of the last resort, it ought to have the strongest influence on
the determinations of inferior Courts." Blackstone's doctrine (i. 68) is :

" These judicial decisions [i.e. of the judges in the several Courts of justice]
are the principal and most authoritative evidence that can be given of the
existence of such a custom as shall form a part of the common law." " It
is an established rule to abide by former precedents, where the same points
come again in litigation." With Erskine decisions prove a custom o/thc Court,
if they are clear and uniform

; with Blackstone one decision may prove tlie

custom of the country. The English rule now prevails in Scotland.
Decisions of the Supreme Courts, if in point, are treated as absolutely

binding on inferior judges. In Honldsirorth's case quoted below, Ld.
Blackburn said :

" When it appears that a case clearly falls within the rutio
decidendi of the House of Lords, the highest Court of Appeal, I do not think
it competent, for even this house, to say that the ratio decidendi was
wrong." As to judgments of Lords Ordinary, see Clarke, [1891] A. C. 419.

If two decisions are directly contradictory, tlie one which is pronounced
by the higher Court prevails. If the Court which has pronounced them is

the same, or if the second decision is given by a Court of equal authority,
the later prevails (cf. Ld. Blackburn in Bo uIdsworth, 1880, 5 App. Ca. 335

;

Ld. Selborne, L. C, in Camj)hel/, 1880, 5 App. Ca. p. 798 ; Virtue, 1 R 285).
But conflicts between contradictory decisions of the Court of Session may
be resolved by referring points of difficulty to seven judges, or the whole
Court (C. of S. Act, 1868, ss. 59 and 60 ; Watson, 1890, 17 E. 736

;

Bobertson & Baxter, 1897, 24 E. 758 ; and other cases ; CaldurU, 1883,
10 E. 1263, is an instructive example in all its stages). Mere olifer dicta

are not binding (Ld. Chelmsford, L. C, in Xieo/'s case, 3 De G. & J. 426).
Decisions of the Sheriff and inferior Courts are not binding as author-

ities even on the judge who pronounced them ; but where uniformity of
procedure within a county is more desirable than accuracy, such precedents
should be followed. An example of the absence of cases in the inferior

Courts tending to prove the law may be found in Clea-ke v. Carjin Coal Co.,

H. L. [1891] App. Ca. 427.

Decisions of the English and Irish Courts, and particularly of the
House of Lords in English and Irish appeals, are treated with great respect
in the Scots Courts, but their authority varies according as (1) tliere is or
is not a Scots decision on the same point, and (2) the law on tlie subject is
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or is not the same in the two countries (cf. Virtue, 1873, 1 E. 285 : remarks

of Ld. YoiniCT in Avon SX Co., 1890, 18 E. 286 ; remarks of Ld. Adam in

IVallacc, 1892, 19 E. 919, and in uMorrison, 1894, 21 E. 1071).

The dicta of Ld. IMacnaghten in Fei'th General Station Committee v. Boss,

[1897] App. Ca. p. 492, evidently assume that Scots lawyers are hound to

search for English precedents. In subjects such as domicile, mercantile

law, construction of statutes and deeds, vesting, etc., and in points arising

under Imperial Statutes, such as the Companies Acts, the Merchant

Shipping Act, etc., English decisions, even of single judges, perhaps because

they are reported, are in practice held binding {Wallaces Trs., 18 E. 921).

American decisions and text books are of less authority, but are useful

by way of illustration in cases where the law is identical with Scots law.

In In re Missouri Steam Ship Co., 1889, 42 Ch. D. at p. 330, the Court (con-

sisting of Ld. Halsbury, L. C, Fry and Cotton, L. JJ.) disapproved of the

practice of quoting American cases. (A complete list of American reports

will be found in Bouvier's Law Diet., suh voce " Eeports.")

The great institutional writers have great authority in proving custom,

but are not binding on the Coiu'ts (e.g. Bell, Finn. s. 26 ; Clarke, cit, etc.).

The writings of foreign jurists are useful by way of illustration,

particularlv in questions in Eoman law, the conflict of laws, and inter-

national law. Cf. Eraser on Husband & Wife, vol. ii., authorities cited

;

ct Ld. Adv. V. The Cbjde Trustees, 19 E. 174 (Ld. Kyllachy's judgment);

Eioing v. Orr-Eicincj, 10 App. Ca. 513 (Ld. Selborne commenting on Ld.

Eraser's opinion); The Queen v. Keyn {The Franconia), L. E. 2 Ex. I)iv. 63.

The ancient Eoman Law {q.v.) and the Canon Law {q.v.) are only author-

ities in so far as their doctrines have been adopted by our Courts (Stair, i. 1.

12 and 14; Ersk. i. 1. 41, 42; per Ld. Watson in Clarke, [1891] App.

Ca. p. 427 ; Collins v. Collins, 9 App. Ca. 205).

Besides legislating directly in Acts of Sederunt,—generally on matters

of form, for the Court never exercised the power, given by the Mer-

cantile Law Amendment Act, of making regulations for carrying into

effect the purposes of this Act,—and besides laying down solemn precedents,

by hearing in presence or before seven judges, the Court has sometimes

deliberately laid down a rule in a single decision, e.g. The Minister of the

Farish of Tingwcdl v. The Heritors, 1787, Mor. 7928, where it was laid down
" as a general rule to be observed in all time coming" that a church must

be built so as to be capable of containing two-thirds of the parishioners

who were upwards of twelve years old ; Gentles, 18 S. L. E. 1, wliere a rule

was laid down as to expenses when an appeal was withdrawn in Single Bills.

And now under the Judicial Factors (Scotland) Act, 1880, s. 4 (7), it is the

duty of the Accountant of Court, when it appears to him that there is a

diversity of practice or of judgment in the Sheriff Courts which he thinks

should be put an end to, to re]xjrt the same to the First Division of the

Court and ask a rule to be laid down, and the Court may do so, " which

rule the several Sberifl's and their substitutes shall be hound to observe."

Erskine (i. 1. 28) observes " that when mention is made of the common
law in Scots Statutes, the Eoman law is understood, either by itself or in

conjimction witli the Canon law. When the expression is fuller, the

common laws of the realm, our ancient usages, are meant, whether derived

from the Eoman law, the feudal customs, or whatever other source." The

plirase may now be said to be used in llie English sense of customary

law, as opposed to statute.

But h)eyond what are ordiiiaiily called legal princi])les and rules, there

is a large amount of knowledge besides practical skill required for the
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application and administration of law. Even if it consisted exclusively of
Statutes, interpretation would be required ; but there is a distinct tendency
on the part of legal rules to increase in number at the expense of rules of
mere common-sense construction. This arises from our system of following
precedents in the English fashion and not in the old Scottish one.

Thus ordinary common-sense knowledge of men and things is assumed
along with the English language and all that that imj.lies. Grammar is
called in for the construction of statutes or deeds {Thr Quan v. Mond;
2 Q. B. p. pp. 551 and 558), but when once a meaning has been given to a
phrase, it is apt to be treated as km (Stroud's Judicial Dictionary

; Difjcsts,
s.v. " Words " ) : e.g. " I am fully sensible of the absurdity of the legal
reasonuig on which this last proposition is founded . . . The only answer is
that the law is so settled "... (per Ld. Westbury in lUdsion, 4 Maco. 397
at p. 405).

Ordinary public and historical events do not require to be proved, and
may be assumed {Erjcrton, 4 H. L. C. pp. 160, 162, etc.). So also tiie mode
of computing time and the ordinary succession of the seasons ; and so also
an elementary knowledge of pure science ; but the line must be drawn by
the Court, where an ordinary judge should distrust his own knowledge, and
rely on scientific evidence. " A Court of law would be a very inefficient
institution if its members were to profess ignorance of the ordinary pro-
cesses of agriculture, commerce, and industry which are known to the rest
of the world. We must take such knowledge of the arts as we have along
with us " (per Ld. M'Laren in Jamieson, 19 E. p. 901). The necessity and
the use of such general knowledge is shown in commercial cases (cf. Feck,
L. E. 6 E. & I. p. 404). Eemarks of Lds. Fitzgerald, Bramwell, and Her-
schell in The Ceto (a collision case), 1889, 14 App. Ca. at pp. 688, 693, 694).
The ordinary principles of morality and pubKc policy are assumed.

Many rules of experience have taken a proverbial form in maxims
(Dickson on Evidence (Legal Presumptions) ; Trayner, Jllcu-ints).

Logic has been dealt with in much the same way as grammar. All
laws, written or unwritten, must be dealt with according to the natural
principles of reason ; but several logical rules have become legal, e.g. appro-
bate and reprobate : the greater contains the less (Bankt. iv. 45. 36, Eule 9).

Aceessorinm seqnitur ^^rincipcdc (q.v.), etc., and some rules really logical, have
been incorporated in the Bills Act, Partnership Act, and others (Broom,
Maxims, chap. iv.). It may be that, though logical in form, these rides are
ethical in substance and origin.

Law is divided into public and private, but the distinction is hard to

maintain, and does not affect practice (Ersk. i. 1. 28). A better division

is according to the classes of rights and duties involved in the relation, and
so we have

(1) Constitv.lioned Lav: (q.v.), dealing with the relations of the Govern-
ment, tlie Crown, Parliament, and the Executive to the subjects of the State,

and including the law of Parliament.

(2) Administrative Lav: is a term used by the Scottish Universities
Commissioners, and borrowed from Continental usage. It may be held to

include the great budy of statutory law, dealing with police, burgh, county,

and local government, poor, public health, education, and similar subjects.

Perliaps the details of taxation, stamps, excise, and customs fall under this

head (Holland's Jurispnidmee, 330, etc.).

(3) Criminal Lmu: deals with the powers of persons (official or private)

to prosecute for crimes, and the powers of judges as to punishment. Jt

aims at {a) respecting the freedom of the person before trial, consistently

S. E.—VOL. VII 20
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with securing his appearance thereat (see Bail), (b) Ensuring a fair trial,

any excessive punishment being restrained by tlie prerogative of pardon as

to sentences in the High Coui't, or the sentence being quashed in the case

of the inferior Courts (see Criminal Prosecution), (c) Adequate prison

reguktions for the execution of the sentence (Revised Rules for Prisons in

Scotland, printed 10 July 1888, No. 2G4). A 2^^nal law is one imposing
punishment for an offence against the State : but it is not penal merely
because it imposes an extraordinary liability on the delinquent in favour of

the person wronged (Huntington, [1893] App. Ca. 150 ; Dicey, Conf. of
Laws, 220).

(4) Municijml Lav: deals with the rights and obligations as to person

and property of individuals. It includes in modern practice the laws as to

marriage, husband and wife, parent and child, guardian and ward, trusts,

succession, etc. And since the passing of the Act 20 & 21 Vict. c. 44, the

Crown regularly appears in the Courts as a private litigant (see Lord
Advocate).

Mercantile Law, including the law merchant, or customary law of mer-
chants, belongs to this division (Bell, Com. Pref. xi.; cf. Ersk. iii. 2. 24, who
treats the customs of trading nations as part of the jus gentium).

As to land laws and feudal law, see Feudal System.

(5) Ecclesiastical Law is either the quasi-statutory (Acts of Assembly) or

common law of the Church itself within the limits of its constitution (Cook's

Procedure ; Mau''s Church Law), or that branch of the municipal law which
deals with ecclesiastical persons and property (Black's Parochial Pccirsias-

ti^al Law, Dmican's Parochial Law. See BuRYiNG-rLACE; Church; Kirk;
Church Courts ; Ecclesiastical Buildings ; Glebe ; Manse ; Teinds).

(6) Military Law is a special code dealing with the duties and rights of

soldiers as such in peace and in war, at home and abroad {Manual of
Militcwy Law, issued by the Government, 1894. See Army; Court-
Martial; Military Law; etc.).

"Martial Law, as distinguished from military law and the customs of

war, is unknown to English jurisprudence" {Manual of Military Law,
p. 5). See Martial Laav.

(7) International Law {q.v.) may be regarded as an extension of all the

preceding branches of law to cases where foreign States, or their subjects

as representing such States, become involved.

Legal rules have been divided into three branches : {a) Substantive law,

(h) Evidence, and (c) Procedure. History shows that this distinction is a

slow product of evolution ; and such well-known works as Dickson on
Evidence and Mackay's Court of Session Practice prove that it is both im-
possible and inexpedient to draw a hard and fast line of distinction. The
special treatises on Scots Conveyancing of IMenzies and IMontgomerie Bell

show this subject to be an indefinite combination of all three branches.

Conveyancing is properly a theory of forms, including extrajudicial as well

as judicial transfers of property; but these writers, after the fashion of the

compilers of Justinian's Digest, interpolate a considerable amount of matter
which, according to modern ideas, belongs to the substantive law.

As to the jjosition of foreigners with regard to Scots law, see

Alien; Foreign; International L.vw; International Private Law;
Mandatary.

Positive Law is the law actually in force as above defined, as opposed to

Natural Jjav).

Natural Imw means sometimes (a) positive law discovered ]»y intuition,

sometimes {h) an ideal at which men aim, and generally {r) the actual physical
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order of the universe, wliich cannot be violated (Miller, Philosophy of Lnxr^
App. A, where authorities are collected. See Juuispuudence).

Law Agent.—This is the generic name ui-i.lied in Scotland to
every person entitled to practise in a Court of law, exclusive of members
o^f tlie Faculty of Advocates. It is thus practically synonymous with the
English term solicitor.

I. History.

The rise of professional lawyers in Scotland seems to have been due
to the introduction and development of the civil and canon law.s. As the
clergy were the only body of men cajxable of reading and explaining the
Latin compilations of those laws, their advice and assistance were naturally
sought by litigants

;
and they accordingly appear to have gradually assumed

the character of advocates in the Ecclesiastical Courts. It is impossible to
ascertain with any accuracy the date at v.'hich professional pleaders first

appeared in our temporal Courts ; but they certainly did so long before the
year 1532, the date of the institution of the present Court of Session, our
Supreme Civil Court, when it was expressly provided that a certain number
of advocates and procurators should be appointed to plead in that Court
(see Advocatk). Eor more than a century and a half advocates practised
in the Court of Session without the aid of law agents. But the incon-
veniences arising from the employment of the same person as advocate and
law agent led gradually to the formation of three classes of law agents,
namely, advocates' first clerks, writers to the signet, and solicitors. The
advocates' first clerks, among whom were frequently to be found young men
studying for the Bar, were the head assistants of the advocates. Intrusted
with the practical details of their masters' causes, they naturally took
advantage of their position in order to act as law agents on their own
account, a practice which the Court at first tacitly permitted and eventually
recognised. This body has, however, ceased to exist as a separate class

of practitioners, its members having been united since 1850 with the
Society of Solicitors in the Supreme Courts (see Advocates and Advocates'
Clerks). The writers to the signet appear to have been originally clerks
in the office of the Secretary of State, who had charge of the King's seal,

and to have thus been officially engaged at the initial stage of litigation.

They were, however, for a long time prohibited from acting as law agents
in the Court of Session. But the prohibitions became obsolete about the
beginning of the eighteenth century, and the Court exiiressly recognised
in 1754 the right of writers to the signet to practise as law agents. In tlie

meantime, notwithstanding numerous prohibitions, a third class of law
agents, generally called solicitors, had gradually established themselves in

the Court of Session, and their right to practise was recognised in 1754.
These formed a society which is now incorporated under the name of the

Society of Solicitors in the Supreme Courts of Scotland. While llie

position of practitioners in the Supreme Courts was being thus gradually

modified, there was no corresponding change among the practitioners in the

Inferior Courts, who were generally called writers or procurators. These
practitioners had tlie entire management of their clients' causes, but were
entitled to practise only in the particular Inferior Court to whicli they ha<l

been admitted, and they were excluded from the Sujtreme Courts. In

several of the more important Siieriff Courts, namely, those of Aberdeen,

Glasgow, E liuburgh, and Paisley, the practitioners soon formetl themselves
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into local societies, the members of which had the exclusive privilege of

practising in those Courts, and the societies prescribed separate regulations

as to the qualifications, examinations, and admission of candidates, ap-

prenticeship to a member being generally indispensable. To secure a

uniform system of legal training for others than members of the

societies above mentioned, the Court of Session passed an Act of Sederunt

in 1825 rendering it necessary for candidates to serve an apprenticeship of

three years with a writer to the signet, solicitor, or procurator. A very

material improvement in the position of practitioners in the Inferior Courts

was effected by the Procurators Act of 1865, especially as regarded the

qualifications of candidates, and the formation of a large number of pro-

vincial societies of law agents under the powers of incorporation conferred

by that Act. In 1870 the lloyal Commissioners appointed to inquire into

the Courts of Law in Scotland unanimously recommended that there

should be one general examination applicable to law agents throughout

Scotland, that all exclusive privileges should be abolished, and that arrange-

ments between town agents and country agents for the division of the profits

of litigations should be legalised ; and to these recommendations effect has

been given by the Law Agents Act of 1873 (36 & 37 A^ict. c. 63), which

contains further provisions to be afterwards mentioned. For a long time

previously notaries public had been very generally employed, not merely

in doing properly notarial work, but also in conveyancing and every kind of

legal business except Court practice. Under sec. 24 of the Law Agents Act
a considerable number of such notaries, of seven years' standing, were

admitted as law agents. On 24 December 1883 a Crown Charter was

granted constituting " The Incorporated Society of Law Agents in Scot-

land," the membership of which is open to all law agents, and also (since

14 August 1896) to notaries public, under 59 & 60 Vict. c. 47, s. 4 (see

'post, under the heading Societies of Laiu Agents). The same Statute

(s. 3) gave great facilities to notaries public to be admitted as law agents,

and of these facilities advantage has been taken by a large number of

notaries. No person can now be admitted as a notary public in Scotland

until he has been admitted and enrolled as a law agent (s. 2 of the same
Statute), so that the anomalous position of notaries public in Scotland will

soon be a thing of the past. See Notauy Public.

II. Qualification and Admission.

The qualifications and mode of admission of law agents arc now
regulated by the Law Agents Act of 1873 above mentioned (36 & 37 Vict.

c. 63), as amended by the Law Agents and Notaries Public (Scotland) Act,

1801 (54 & 55 Vict. c. 30), and the Law Agents (Scotland) Act Amend-
ment Act, 1896, and by several Acts of Sederunt passed by the Court of

Session under tlie powers conferred by those Acts. The regulations fall

under three heads, viz.: (1) A])pr(>,nticeshi]) ; (2) Examination in general

knowledge and in law; and (•"») Admission by the Court of Session.

1. Apprenticeshij).—The a])jticnlic('shii) reijuired by the Law Agents

Act (8.5) consists of service under a valid indentuic or contract of service

witli a practising law agent, or with a Kluii'iir clerk in ohice at the date of

tlie Act (5 August 1873). When (as generally hap])ens) the apprentice

is a minor, his father, oi-, in the event of his father being di-ad, his curators,

if he lias any, should be < misenl ing parties to tlu; indcnitnic (See AlTllRN-

TICK.) In every rase Dh'. appre.nliccsliii) must be under a writtini indenture, to

be recorded in tin; registei' of jirobative writs of the county in which it is

made, and intimated to the Pegistrar of Law Agents (Mr. .lojm Moir, D.C.S.,
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9 New Eegister House, E(linbin},r]i) wiihin six luunllis rroiii tlie date fixed lor

the commencement of the upprenliceship. The |)n»iter nnjde of intimating

an indenture to the registrar is by sending liini an extract after the inden-

ture has been duly recorded, together with a fee of 2s. Cu\. 'J'jijs .shouhl be

attended to by tlie master of the a]»iircntice. In the indcntnic! the apjiren-

tice must bind iiimself to serve his master in his i)rofessional business for

a period not less tlian that ])rescribed by the Act, viz. in the ordinary

case, five years, or in the following exceptional cases, three years, viz.

:

(a) A person who has for five years been a clerk to and engaged under the

superintendence of a practising law agent in such business as is usually

transacted by law agents
; (//) a person holding a degree in Law or in Arts

of a University in Great Ihitain or Ireland, granted after examination

(the Examiners do not require that the degree be taken before the ai)pren-

tice is bound, but regard a degree taken at any time during the apprentice-

ship as justifying an apprenticeship of only tiiree years)
;

(c) a member of

the Faculty of Advocates
;
(d) a person who has been called to the degree

of Utter Barrister in England
;

(r) a person who has been adnntted and

enrolled as an attorney or solicitor in England. Indentures nnist be

stamped in accordance with the provisions of the Stamp Act, 1891, ss.

26, 27, and 28, and the clause " Articles of Clerkship " in the schedule

appended to the Act, the stamp duty being £60 when tlie apprentice

becomes bound to serve in order to his admission as a law agent to practise

before the Court of Session, or as writer to the signet in Scotland, but only

two shillings and sixpence when he becomes bound to serve in order to

his admission as a law agent to practise before a Sheriff Court in Scotland.

But it is expressly provided that a i)erson paying only 2s. 6d. may
at any subsequent time pay the difference between 2s. 6d. and £60,

and so become entitled to practise in the Court of Session (.s. 26 (2)).

The result is that no apprentice need pay more than 2s. 6d. on his

indenture, unless he is qualifying himself for admission to the Society of

AVriters to the Signet. When, from necessary or reasonable cause, the

whole period of apprenticeship under an indenture cannot be completed

with the master therein named, the Law Agents Act provides (s. 5,

subs. 4) that the remainder of the period may be completed with

another qualified master. The assignation of the indenture recjuires to be

stamped, the duty being 10s., or (where only 2s. 6d. has been paid on the

previous indenture) 2s. 6d., and to be intimated to the liegistrar of Law

Agents within six months of its date. It is further provided by the Law

Agents Act (s. 5, subs. 5) that a master may permit his apprentice

to° serve any part of his term not exceeding two years with another

qualified master ; the Examiners reconnuend that the permission be given in

the form of a short writ, an assignation of the indenture not being necessary.

2. Examinations in General Knoiohdrje and in Law.—Under the powers

conferred by sec. 8 of the Law Agents, amended by the Act of 1891, the

judges of the Court of Session have passed several Acts of Sederunt

appointing a Board of Examiners, instituting examinations, and prescribing

the subjects thereof, both in general knowledge and in law. The power

now possessed by the judges of the Court of Session to render compulsory tlu-

attendance of candidates at university or other classes has not been exercised..

The existing regulations are contained in an Act of Sederunt dated

18 March 1893, coming into eflect on 1 January 1895 (under A. S.,

19 December 1893), su])plemented by Acts of Sederunt dated 12 .Tuiy

1893, 29 January 189.".. and 3 December 1S96. Special ]irovisioiis

]^ave'beeu made for candidates in course of qualifying under the oU
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regulations, but it seems unnecessary to state these provisions here. The

regulations may be varied in the future, as they have been in the past, so that

infending candidates will do well not to rely implicitly on the summary

here given. The Clerk to the Examiners (Mr. G. S. Donaldson, S.S.C, 15

Hanover Street, Edinburgh) will supply for one shilling a print containing

the regulations in force, and specimen questions of the examinations.

A "candidate is exempt from examination in general knowledge (1) if

he hold a degree of any university in the United Kingdom granted after

examination, (2) if he be a member of the Faculty of Advocates, (3) if he

have been called to the degree of Utter Barrister in England or Ireland, or

(4) if he have been admitted and enrolled as an attorney or solicitor in

England or Ireland, or (5), under A. S., 18 March 1893, s. 4, if he have

obtained the higher-standard certificate granted to students who have

passed the preUminary examination in the specified subjects of the

cm-riculum for the degree of M.A. under the Ordinance No. 11 of the

Universities' Commissioners ; but, in this last case, the candidate must pass

an examination in book-keeping, which, however, may be taken at the same

time as the examination in law. Similarly, a candidate is exempt from

examination in law, other than forms of process, civil and criminal, if he holds

the degree of LL.B. or B.L. of any Scottish University. Further, the Court

accept the examinations held by the Society of Writers to the Signet for

admission into that society as equivalent to those held under the Law Agents

Act, so that there are practically two systems of examination applicable to

law agents in Scotland. See Writers to the Signet. When under special

circumstances they see fit to do so, the Lord President and the Lord Justice-

Clerk have statutory power to exempt any person from compliance with

the rules for the time being in force with reference to a curriculum of

general and legal study (s. 5 of the Act of 1891).

There are two examinations in general knowledge, the first of which

must be taken before, or within one year after, the commencement of

apprenticeship, while the second may be taken either immediately after the

first examination or at any time within three years thereafter, or within three

years of presenting to the Clerk to the Examiners the equivalent certificatts,

as after mentioned. As regards the first examination, the aim of the

Examiners is to make it equivalent to the examination for the lower-grade

leaving certificates of the Scottish Education Department, and a candidate is

exempt from this examination in any subject on which he holds a leaving

certificate of either the higher or lower grade, or a certificate (higher or

lower) of the Oxford and Cambridge Schools Examination Board. Under

A. S., 3 Decemljer 189G, the same privilege is conferred on the lower-standard

certificate granted to students who have passed the preliminary examination

in the specified subjects of the curriculum for the degree of M.A. under

the Ordinance No. 11 of the Universities' Commission. The subjects are:

(1) English composition and writing to dictation; (2) arithmetic, simple

and compound, and vulgar and decimal fractions; (3) elements of Latin;

(4) history <jf England and Scotland ; and (5) geograpiiy. A candidate

who fails to pass the first examination may in ordinary course attend any

subsequent examination which shall be held before or within the first year

of his apprenticeship, but after that time he requires to make a special

application to the Examiners, and give them proof of diligence. The appli-

cation should be sent to the Clerk to the Examiners at least six weeks before

the date of the examination for which the candidate intends to enter.

Candidates wlio fail to pass the first examination are re-examined in all

the sul)jects. Under A. S., 3 December 189G, a candidate who holds certi-
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Scales cxeniptinf;- him from all the subjects of the first examination requires
to produce them to tlie Clerk to the Examiners hefore, or within one year
after, the commencement of his apprenticeship. The fee payable is one
shilling on eacli certificate presented.

Tiie second examination in general knowledge includes three of the
following subjects, to be selected by the candidate, viz. mathematics, logic,

Latin, Greek, French, (!erman, Spanish, and Italian. Candidates must also

pass an examination in bookkeeping, but this may be taken at the same
time as the examination in law. Candidates holding liiLiher-grade leavinjj

certificates of the Scottish Education Department, or higher certificates

of the Oxford and Cambridge Schools PLx'amination Board, or certificates

(higher standard) of the preliminary examination of the Scottish Universities

for graduation in Arts, are exempted from examination in any of the subjects

to which the certificates apply. The aim of the Board of Examiners is to

make their examination in each subject as nearly as possiUe equivalent to

the above ; and as to what is comprised in mathematics, Laiin, Greek,

French, German, and Italian, reference is made to the provisions of the

Universities Commissioners' Ordinance No. 11, and the rules of the Joint

Board of Examiners of the Scottish Universities, a summary of which will

be found in the print of regulations above mentioned issued by the Clerk

to the Examiners of law agents. In Spanish the standard is similar to that

prescribed for the other modern languages above mentioned. In logic a

knowledge of deductive lot;ic and of the elementary portions of inductive

logic is required. In bookkeeping candidates must know both double and

single entry, the examination being similar to that for the leaving certificate

in that subject, but not including commercial arithmetic. Candidates who
fail to pass this second examination for law agents may offer themselves for

re-examination at any time within three years after passing the first

examination, or presenting the equivalent certificates as above mentioned,

and they are only required to qualify in those subjects in which they

have previously failed, or in equivalent subjects.

Both first and second examinations are held twice in the year in Edin-

burgh, commencing on the third Tuesday of January and the second Tues-

day of July. Examinations are also held in Glasgow, Aberdeen, and

Dundee, commencing on these respective dates, if not less than ten candi-

dates intimate their intention of presenting themselves for examination in

any of these cities.

Candidates intending to present themselves for examination, either for

the first examination or the second examination, are required to give

written notice to the Clerk to the Examiners at least twenty-one days before

the date of each examination. The notice should specify the examination

the candidate desires to undergo, the town at which he wishes to be

examined, and bear his postal address or residence, and full Christian name

or names and surname. Candidates entering for the first examination

should, if an indenture has already been entered into, give the date of the

commencement of their apprenticeship ; and in the case of those giving

notice for the second examination, they must state the subjects in which

they desire to be examined, and the date on which they passed the first

examination, or obtained its equivalent. Forms of application may be had

from the Clerk.

Tlie fees for the examination are to be paid to the Clerk when the candi-

date gives notice. These are, in the case of the first examination, for a first

enrolment, £3, :3s. ; and for subsequent examinations, £2, 2s. each
;
and in

the case of the second examination, for a first enrolment, £3, 13s. 6d.
;
for
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subsequent examinations wliere more than one subject is taken, £2, 2s.

;

and where only one subject is taken, £1, Is.

The examinations in laiu are lield quarterly in Edinljurgh, commencing
on the fourth Tuesday in January, the last Tuesday in April (in 1898,

on the preceding Monday), the third Tuesday in July, and the third Tues-

day in October in each year. The fees (including the expenses of the

petition to the Court after mentioned) payable on a first examination are

£5, 15s. ; and for subsequent examinations, £2, 2s. each. The subjects

of the examination are as follows : The law of Scotland, civil and criminal

(Erskine's Institutes, Bell's Principles, Hume's Commentaries, 1st volume)

;

conveyancing; and forms of process, civil and criminal. Candidates are

requested to keep in view that a knowledge of the forms of process, both
in the Supreme and Sheriff Courts, is essential.

No candidate can be examined in law till he has presented to the Court
of Session a petition for admission as a law agent as after mentioned, "Where
the petition has not been previously prepared, the candidate must give

written notice to the Clerk to the Examiners at least twenty-eight days
before the date of the examination. Candidates whose petitions have been
previously prepared are required to give written notice to the Clerk fourteen

days before the date of each examination. To enable the Clerk to prepare

the petition, candidates must lodge with him at the time of giving notice

for the examination the following documents : (1) Extract of indenture,

duly discharged
; (2) assignation thereof, or second indenture or agreement,

duly discharged, if such was entered into ; and (3) certificate of birth.

They must at the same time lodge such certificates and diplomas as they
found on as their educational qualifications.

3. Admission hij the Court of Session.—The only mode of admission as a
law agent is that prescribed by sec. 7 of the Law^ Agents Act, viz. by
petition to the Court of Session, praying their Lordships to admit the appli-

cant. As it is the duty of the Clerk to the Examiners, when required by the

applicant, to present and carry through the petitions free of expense, other

than the fee already mentioned, it is not necessary to state here the proper
procedure. To entitle the candidate to present the petition, he must be
twenty-one years of age, and have completed his apprenticeship, and passed
the two examinations in general knowledge, or have obtained their

equivalents as above mentioned. Before being admitted, he must make
affidavit that he has actually served an apprenticeship to a qualified master
or masters during the whole time required by the Law Agents Act, and
this affidavit may be made either before a magistrate or justice of the peace,

or before the judge to whom the petition is presented. Beyond this, the
candidate does not require to take any oath, or to make any declaration, on
admission. Before being actually admitted, the candicUitc must pay the
stamp duty required by the Stamp Act, 1891, viz. £55 for admission to

y^ractise in the Sheriff Courts, or £85 for admission to practise before the
Court of Session, or as a Writcir to the Signet, under deduction in each case

of the sum already paid on his indenture, and subject to the provisions of

sec. 17 of the Law Agents Act, under which any law agent in the Sheriff

Court may at any time practise in the C(jurt of Session on payment of the

£30 of difference between the two .stamp duties. A Sheriff Court agent
may, without ]»ayment of such difference, act as sole agent in any civil

cause a])pointed to be tried by jury in any circuit town, under sec. 4G of

the Court of Session Act, 18G8.

Under the Law Agents Act, the name of every law agent admitted by
the Court must be enrolled liy the Itegistrar of Law Agents, who is entitled,
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under A. tS., o December J8iJG, Lu ;i t'l-e of lis. Gd. lor eiiLeriiig the luiiue

in his alphabetical register, and granting a certilicatc of the enrolment.

Every law agent so enrolled is deemed to be admitted to all (,'ourts of law

in Scotland, subject to the provisions of the Stamp Act abijvi.; mentioned;

but in order to practise in any Court lie nnist sign the roll of agents prac-

tising in such Court, paying 5s. for each subscription, and delivering a note

specifying his place of business, and also a similar note as often as he

changes his place of business (see sees. 2, \'2, l:.'>, 14, and H! of the Liw
Agents Act).

III. Chktifk^vtk or Lickn'ck to rUACllSK.

For more than a century past, every practising law agent has been

obliged to take out annually a stamiiod certilicate or licence to jtractise.

The matter is now regulated by the Stamp Act, 1891, ss. 4:] to 48, and

the clause "Certificate" in the schedule appended thereto. The stamp

duty, in the case of a person practising or carrying on his business within

the city or shire of Edinburgh, is £9 if he has been athnitted for tiiree

years or upwards, or £4, 10s. if lie has not been so long admitted. In the

case of a person practising or carrying on his business beyond those limits,

the duty is £6 if he has been admitted for three years or upwards, or £'.j

if he has not been so long admitted. The certilicate ought to be renewed in

November of each year. The failure of a law agent to take out his

certilicate does not render his admission void ; but if he practises as a law

agent in any Court, or acts as a notary public, he incurs the statutory

penalties, viz. a fine of £50, and incapacity to sue for any fee, reward, or

disbursement. The similar provisions of former Statutes have been heldjto

prevent a law agent from taking decree in his own name for expenses found

due to his client (Eioinrj, 1832,^6 W. & S. App. 222). Sec. 44 of the Stamp

Act, 1891 (re-enacting the provisions of sec. 60 of the Stamp Act, 1870),

imposes a penalty of £50 on " every person who (not Ijeing a banister, or a

duly certificated solicitor, law agent, writer to the signet, notary public,

conveyancer, special pleader, or draftsman in equity) either directly or

indirectly, for or in expectation of any fee, gain, or reward, draws or

prepares any instrument relating to real or personal estate, or any proceed-

ing in law or equity." But it further provides that the expression

" instrument " does not include a will or other testamentary instrument,

"an agreement under hand only," a letter or power of attorney, or a

transfer of stock containing no trust or limitation thereof. The exception

of agreements under hand only, i.e. not under seal, appears sutUciently

wide" to include every kind of contract, as Sccjtch deeds never are executed

under seal. The consequences of the neglect of a law agent or a notary

public to take out a certilicate are personal to himself: his acts are quite

valid as far as third persons are concerned.

IV. Unqualified PiJACTixioNEns.

At common law no one is allowed to practise as a law agent in any

Court without having been duly admitted, and persons attemi)ting to do so

are subject to severe penalties and i)unishmeht (Lord Advoratr v. Hunter,

1833, li S. 514; A. JL, 1834, 12 S. 504). Two exceptic.ns have, however,

been made by Statute: in the Small Debt Court a party may appear by a

member of his family, or by such other person as the Sherill shall allow,

such person not being an ollicer of Court (1 Vict. c. 41, s. 14); and in all

actions in the Sheriir Court under the Debts Recovery Act of 18ti8 the i-arties

may be represented by any person ^c/zr? /</' employed by them in their usual
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busiuess (30 & 31 ^'ict. c. 96, s. -i). Under the Law Agents and Notaries
Public (Scotland) Act, 1891, ss. 2 and 4, any person who is neither a
law agent nor a notary public may be prosecuted summarily before the

Sheriff if he, either by himself or in conjunction with others, wilfully and
falsely pretends to be, or takes or uses any name, title, addition, or

description implying that he is, duly qualified to act either as a law agent
or as a notary public, or that he is recognised by law as so qualified, the

maximum penalty being £10 and costs for the first offence, and £20
and costs, or, failing payment thereof, one month's imprisonment, for any
subsequent offence. Sec. 3 of the same Act provides that " no costs, fee,

reward, or disbursement on account of or in relation to any act or proceed-
ing done or taken by any person who acts as a law agent, or as a notary
public, without lieing duly qualified so to act, or who, not being so qualifiecl,

gives legal advice, or frames or draws any deed, shall be recoverable in any
action, suit, or matter by any person or persons whomsoever."

V. Pkivileges.

Subject to the statutory provisions already mentioned with reference to

stamp duty and subscription of Court rolls, every law agent enrolled by the

Eegistrar of Law Agents is entitled to practise in any Court of law in

Scotland (Law Agents Act, s. 2). Only advocates, that is to say, members
of the Facult}' of Advocates, are entitled to practise as counsel or barristers

in the Supreme Courts of Scotland, viz. the Court of Session, the Com-
mission of Teinds, the High Court, and the Circuit Courts of Justiciary

(Mackay, Practice, vol. i. p. 106). But an enrolled law agent may practise

in the double capacity of counsel and agent in the Bill Chamber of tlie

Court of Session, and in all the Inferior Courts in Scotland, viz. Sheriff

Courts, Burgh Courts, Admiralty Courts, Dean of Guild Courts, Justice of

Peace Courts, Police Courts, and all other Courts of law having only local

jurisdiction (Law Agents Act, s. 2). The restriction of a law agent's

right to appear in causes brought under the Small Debt Act (1 Vict. c. 41,

ss. 14 and 17) has been removed by the Small Debt Amendment Act,

1889 (52 & 53 Vict. c. 26, s. 8).

A law agent is not entitled to borrow a process depending before any
Supreme Court sitting in Edinburgh unless he has a place of business in

PMinburgh or Lcith, nor a proces's depending before any Inferior Court
unless he has a place of business within the jurisdiction of such Court (Law
Agents Act, s. 15). In this matter counties united under the Sheriff

Court Act of 1870 are regarded as one sheriffdom and jurisdiction (33 & 34
Vict. c. 86, .s. 12).

Law agents as well as counsel are entitled to act in the conduct of

complaints and ajjpeals in the Presbyteries, Synods, and General Assembly of

the Established Church of Scotland (Hill, Practice, 6th ed., p. 18).

The largest and most lucrative part of the business of law agents

consists, in most instances, of extrajudicial work; but in this they have no
monopoly or exclusive ])rivilege beyond such as arises from the statutory

provisions already mentioned in regard to certificates or licences to practise

and unqualified practitioners.

Law agents are eligible for various offices besides those that may be
held by any r)thcr fit and rompetent persons, such as all cleiksliips in the

Court of Session and liill Ciianii)er (52 & 53 Vict. c. 55, s. 8), and (along

with advocates) salaried Sheriff-Substituteships, provided they are of not less

than five years' standing in their profession (40 & 41 Vict. c. 50, s. 4).

They are exempted from serving upon juries, provided they have taken out
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their aiiiiiuil ceiLilicutes and aie in aclual praclice (G (ieo. iv. c. 22, s. 2).

Under sec. 18 of the Law Agents Act an enrolk'd law agent is entitled to

be admitted a notary public as a matter of right; and under Rec. 2 of the

Amendment Act of 1S9G no other person can now Ijc admitted as a notary

public in Scotland.

In the discharge of the duties which they owe to their clientfi, law

agents, as well as advocates, necessarily enjoy very consideralde imnumities

and privileges. These are dealt with in other articles in this Eucyclopiedia.

See Advocate ; Confidential Communications: and Defamation.

VI. ArrOINTMENT on liETAINEU.

Except in a few matters regulated by the forms of procedure in Court,

the appointment of a law agent is governed by the general law applicable

to the appointment of ordinary agents or factors. See Agency. The mere
acceptance of employment creates the relation of agent and client, with all

its implied consequences. "Writing is not essential, and in practice a formal

authority is seldom asked or given, except where the powers to be conferred

are beyond the scope of a law agent's usual employment. A written

mandate, however, is required by the rules of judicial procedure when the

client is out of Scotland, and also when a law agent subscribes a petition

for service or sequestration of a client. In the Inferior Courts a law agent

appearing for a defender is required to produce, along with his defences,

either a written mandate or the copy of citation given to the defender; but

this rule is rarely enforced, unless the law agent's authority is disputed by

the pursuer.

The contract implied in the employment of a law agent may be proved

2Jroiit de jure, that is to say, by every legal means of probation—parole,

documentary, oath of party on reference, and circumstantial evidence. The

legal presumptions and the legal sufficiency of the proof vary according as

the question is raised between party and party, or between agent and client.

It must, however, be borne in mind that innominate contracts of unusual

or anomalous nature can be proved only by writ or oath on reference. See

Begg on Law Agents, 2nd ed., pp. 75 et scq. ; iJownie, 1885, 13 E. 271 ; and

Beid, 1887, 14 K. 789.

VII. Authority.

When a law agent has been duly appointed, he has an implied authority,

the extent of which depends in each case on the character of the work

which he has been employed to perform. In a question between agent and

client a reasonable latitude will be allowed in construing the client's

mandate or instructions (Stewarf, 1852, 14 D. 527; Smith, IG D. 727;

Barclay, 1868, 9 M. 9 ; and Clarke, 1888, 15 E. 569) ; but a mandate to

carry on proceedings in an inferior Court does not warrant an appeal to the

Court of Session (Stephen, 1863, 2 M. 287); and, similarly, authority to

conduct a litigation in that Court does not cover an appeal to the House of

Lords (Eohertson, 1860, 22 D. 714). In the general conduct of jiulicial

proceedings a law agent is entitled to exercise his own discretion, subject

to the directions of counsel when counsel are employed (JJatchelor, 187G,

3 R. 918) ; but he is not entitled to abandon an action without communicat-

ing with his client (Urfp'.heui, 1857, 19 D. 853), and he requi^res express

authority to enter into a judicial reference {Livingston, 1830, 8 S. 594). In

questions with third parties a client cannot, by means of a secret reservation,

divi'St his law agent of tlie authority implied by the work which the agent

has been employed to perform {Ediaunds, 1863, L. K. 1 (,>. P>. 97) ;
Init, on the
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other hand, third parties are not entitled to rely on a law agent as holding

a general authority (Forbes' Uxrs., 1854, 16 D. 807 ; Stott, 1879, 6 E. 1126

;

Wishari, 1879, 6 1\. 1341). When the conduct of a cause is in the hands

of counsel, a law agent is bound to act according to counsel's directions,

and has conse([uently an implied authority to carry out such directions

(Bafchelor, 1876, 3 II. 918). As to the authority of counsel, see Advocate.

A law agent acting without counsel has no implied power to submit to

arbitration a process which he has been employed to conduct {Livingston,

1830, 8 S. 594) ; and a practitioner in the Sheriff Court can neither propone

improbation (A. S., 10 July 1839, s. 91), nor bind his client to a reference

to oath, without written authority (A. S., 10 July 1839, s. 84). Whether

he has ever an implied power to compromise an action or claim has never

l)een positively decided in Scotland. Of course, proceedings in excess of

the authority originally conferred may be subsequently adopted or

homologated {llolcrtson, 1860, 22 D. 714).

A law agent's authority may terminate in any of the ways in which the

relation of princii)al and agent may be dissolved. Thus the authority may

be recalled by the client, not only by express revocation {Cormack, 1893, 20

II. 977), but by implication, as where the same powers are conferred on a

different person {Fatten, 1770, 2 Pat. 238), subject to due notification

to third parties, wlio may have been led to rely on the agent's authority.

A law agent is entitled to resign on giving reasonable notice of his intention

{Crqahart, 1857, 19 D. 853; &ott,^1857, 19 D. 178). Further modes_ in

which a law agent's authority may terminate are by the death, incapacity,

or bankruptcy of either agent or client {MKcnzle, 1894, 21 11. 904); but a

short fit of insanity may'n(it be suflieient {Winl; 1849, 11 D. 995); and a

law agent may, notwithstanding his supervening bankruptcy, do any formal

acts incumbent on him as agent.

YIII. llEMUNEKATION.

When a law agent is employed professionally, he does not require to stipu-

late that he shall be paid for his services ; the mere fact of his having been

employed implies an undertaking by his client to allow him remuneration

at the ordinary rate, as well as to repay him his incidental outhiys. Sec

Expenses, vol. v. p. 169, and Dunhar & Wilson, 1887, 15 E. 210. The recent

Statutes allowing English solicitors to enter into written ngreements with

their clients as to the amount and mode of remuneration do not apply to

Scotland, and our law still regards with great suspicion and jealousy any

alleged agreement to deviate from the fixed tariff, and it is thought that a

law agent cannot enforce an agreement under which he is to reci;ive more

than the usual professional remuneration. See ^>o.s/, XIII. Dlsahilitlcs, and

JJuldni, 1850, 12 U. 798.

A law agent is bound to make out his accounts at his own expense,

whenever required by his clients. As to these, and the parties liable in

payment of them, see E.ki'ENses. A law agent who renders a business

account to a client, thereby offers to accept the amount stated in it; but the

client is not bound to i)ay till the account has been taxed. See Auditor

and Taxation. Where the ein])loyinent is ;i(liuiU(Ml or proved, it is for the

Auditor, in taxing the account, to see that the work charged for has been

iictually (hmc, (/fan, l/Jon, 1890, 17 E. 505). AVhere the account has been

incurred in judicial prof.eedings, and liability is not denied by the client,

either the law agent or the dicnL in.iy present a suinniiuy ap]»lication to the

Court of Session or to the Sherifl' Court, as the case may be, to have the

account rcmitte<l for taxation to the Auditcu' of Court, and decree given for
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the taxed amount (A. S., G Feb. 1800, aiul A. S., 10 July 18:;9, ss. 110,

111, and 112).

The triennial prescription or limitation inlroduced hy the Statute 1579,
c. 83, is applicable to the business accounts of law agents, including ordinary
professional disbursements as well as remuneration for services; so that, if

such accounts are not sued for within three years from their close, the con-
stitution and the subsistence of the debt can be proved only by the writ or

oath of the client or his representative. See I'liEsciuiTiox.

A law agent who is ciuployed to conduct litigation is entitled to a

hypothec or preference on the costs to be recovered from his client's opponent,
and the privilege has been extended by a recent Statute to tlie case of pro-

perty recovered or preserved through the law agent's instrumentality. See
HYroTiiKC. (See also Welsh, 1898,^5 S. L. T. No. 4r.9).

Law agents acting as trustees (though of course entitled to be reimbursed

their actual outlays properly made) are not entitled to make professional

charges (Rome, 1841, 2 Kob. App. 384; CiflJoi, 1855, 2 Macq. 80;
Aitkcn, 1871, 9 M. 750), unless the trust deed confers the right to do so

{Orr's Trs., 1851, 14 D. 181 ;Flndlai/'s Trs., 1852, 14 1). 621 ; Goodsir, 1858,

20 D. 1141 ; Welch, 1864, 3 M. 303), or unless the beneficiaries, being sui

Juris and aware of this rule of law, either atiree to give remuneration (Lnndrr,

1859, 21 D. 1353 ; Scott, 1808, M. 753) or acquiesce in the making of

professional charges {Ci(llcn,S2q)7rc ; Ommancy, 1854, 16 D. 721 ; Hoik, 1856,

18 D. 585 ; Dixon, 1863, 2 M. 61).

IX. Lien over Client's IJocuments.

Law agents are entitled to retain, in security of their business accounts,

any documents belonging to their clients which may come into their pos-

session in the course of their employment. This privilege is sometimes, but

inaccurately, called a hypothec ; it is merely a general lien or riglit of

retention, not amounting to a real right either of hypothec or of pledge. It

confers no acti^e right on the law agent, but resolves into the inconvenience

which a client may suffer from being deprived of the evidence of his rights

as creditor or proprietor {Christie, 1862, 24 D. 1182). On the law agent's

bankruptcy this privilege passes to the trustee on his sequestrated estate

(P(n/7,1839, 1 D. 807 ; Infjlis, 1851, 13 D. 022), and, on the agent's death, to

his personal representatives ( Wilson, 1837, 15 S. 1211 ; Paul, 1868, 7 M. 235).

The lien extends to title deeds, securities, documents of debt, and all

other papers properly belonging to the client, but not to judicial procee^lings

or to documents of whicli the law agent has got possession meicly through

their having been produced in process {Ccdlman, 1793, Mor. 0255). The

papers must, in order to be subject to the lien, have come into the law

agent's possession lawfully and in the course of his employment (2 lull's

Com., 5th ed.. 111).

The lien covers the general balance due on the agent's accounts for pro-

fessional services, whether such accounts were incurred before or after the

papers came into his hands {Menzics, 1841, 4 D. 257), including disbursements

properly made in the ordinary course of law agency {Skinnrr, 1S23, 2 S.

(N. E.) 312; Kemp, 1830, 10 S. 500; Feinl, supra ; L'icliardson, 1803, 1 U.

940), but not cash advances (Christie, 1802,24 D. 1182), commission on

money transactions (Pciid, 1829, 1 D. 867), feu-duties or compositions, legacy

or inventory duty, or exi)enses of advertising (Crant's Hejis., 1801, l."i F. C.

507 ;
Slinner, supra), disbursements as factor (Lartjuc, 1883, 10 W. 1229), or

cautionary obligations (Crant's Jxeps., supra ; ZjV/(/r;v/«A', 1749, Mor. 6284
;

Kemp, sujyra).
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The lien is pleadable not; only against the client, but also against third

parties claiming through him, such as his representatives, singular successors,

creditors real as well as personal, and the trustee on his sequestrated estate

{Lidderdale , supra ; Dalryiivple,Vlbl, 1 Bell's Ul. 465; Campbell & Clason,

1822, 2 S. (N. E.) 14; Wight, 1828, 7 S. 70 ; Graij, 1855, 2 Macq. 435).

The lien is, however, not available against third parties whose right is

paramount or adverse to that of the client, where such parties require the

documents for the purpose of proving facts {Sutherland, 1738, Mor. 6247

;

Stewart, 1742, Mor. 6248; Dcdnjmple, supra ; Murray,1^2'^ ,S S. 161; Mont-

gomerie, 7 D. 553). The right of an heir of entail to the title deeds of the

estate being of a limited character, his law agent is not entitled to retain

them from a succeeding heir, or from an adjudging creditor of the entailer

{Callander, 1834, 12 S. 417).

The lien is subject to the equitable control of the Court, to prevent its

abuse {Ferguson, 1856, 18 D. 536; M'Intosh, 1883, 11 E. 8). Thus if the

law agent's accounts are judicially disputed, he is bound to deliver the papers

on consignation of the amount claimed {Craig, 1856, 18 D. 863), but not,

generally speaking, on caution merely {Ferguson, 1856, 18 D. 536 ; Skinner,

1865, 3 M. 867). When the client's estates have been sequestrated, his law

agent is bound to deliver all his papers to the trustee, but under reservation

of his lien, the result being that, if his claim is well founded, he has a

preference therefor over the whole sequestrated estates {Johnstone, 1823,

2 S. (N. E.) 133 ; Paul, 1826, 4 S. (K E.) 424 ; Skinner, supra; Benny, 1847,

9 D. 619 ; Adam, 1884, 11 K. 863). In claiming in the sequestration, he must
put a specified value on his lien, and deduct such value from his debt

{Ilcnni/, supra; Elder, 1850, 12 D. 994; 19 & 20 Vict. c. 79, ss. 4, 59, and

65). The law agent of a company which is being wound up may be com-
pelled to produce documents relating to the company, without prejudice to

any lien he may have (25 & 26 Vict. c. 89, s. 115 ; South Essex Co., 1869,

L. E. 4 Chan. App. 215 ; Carpel Co., 1866, 4 M. 617).

A law agent may waive his right of lien either by express agreement

or by implication {M'Crcadie, 1822, 1 S. (N. E.) 307 ; Inglis, 1851, 13 D.

622 ; Smith, 1858, 20 D. 912). To take a bill or promissory note for the

amount of an account does not imply such a waiver {Palmer, 1880, 7 E.

651). A law agent who acts for both borrower and lender in preparing an

heritable security will be held to waive liis riglit to retain the title deeds

as against the lender for the amount of accounts due by the borrower

(Wilson, 1837, 15 S. 1211 ; Allan, 1842, 4 D. 1356 ; Paterson, 1846, 8 D.

1005 ; Gray, 1855, 2 Macq. 435).

The lien is, of course, discharged by payment of the law agent's

accounts ; but if, in consideration of a payment to account, he abandons

his lien over the title deeds of a part of his client's property, he is entitled

to retain the title deeds of the remaining property for the wliole unpaid

biilance of his accounts {Gran, supra).

Altliough a lien naturally conies to an end with the loss of possession,

there are several cases in which a law agent is regarded as the legal

posses.sor of documents which liavc ceased to be in his actual custody.

Thus a country law agent wlio sends his client's jjapers to his Edinburgh

agent, and a law agent who lends tliem to anotlier agent employed by the

client, still retain their rights of lien {Walker, 1831, 9 S. 691; Penvi/,

1840, 2 D. 679, and 1841, 3 D. 1134). The mere production of a client's

papers in a process does not seem to be such a loss of possession as to put

ill! end to a lien over tliem (2 ]i(;ll, Coui., 5tb od., 112 ; Finlay, 1773, ]\lor.

6250; Calhnan, 1793, 12 F. ('. 172, and M..r. (5255).
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X. Professional Luhilities to Clients.

By the mere acceptance of eniploynicnt, a law a^a'iit undertakes to
perform, with due diligence and the requisite skill, the l)usiiie>s conmiitted
to his charge {Bell, 18G3, 2 M. 330) ; and he and his representatives alter
him are liable to his employers for any loss or damage the latter may
sustain through the hreach of his iniidied undertaking {Haldane 1840
1 Kob. Ap. 220

;
i'm/^s^ 188:., 12 II. 129.-.). He is, however, not liable to

third parties, such as disappointed legatees or disponees {Flcnimi 1801
•AMacq. 107; Racs, 1889, 10 R H. L. 31; Williamson, 1887, 14 It 720

'

Tully, 1891, 19 E. 65; Auchincloss, 1894, 21 E. 1091). But a claim once
vested in a client, transmits to his representatives (Goldir, 1757, Mor. 3527,
as explained in Fleming, supra, and Guldic, 1842, 4 U 1489).

As regards the degree of diligence and skill raqmred, sjwndd peritidm
artis, every case depending upon its own circumstances {Frame, 1839,
Macl. & E. 595). Law agents employed in the conduct of litigation are
liable if they grossly neglect to perform such duties as are generally

liable if they have hoiid fide acted under the direction or by the advice
of counsel {Somerville, 1818, Pat. 393: Burness, 1849, 11 D. 1258:
Batchelor, 1870, 3 E. 914). Law agents practising in the inferior Courts
without the assistance of counsel, will not be held responsible for the con-
sequences of a mistake in a matter of law upon which a reasonable doubt
may be entertained. But the greatest vigilance is required in carrying
through proceedings of a criminal nature {Frame, 1839, Macl. cl- E. 595;
Smith, 1858, 20 D. 1077), and also in the execution of diligence {Slater
1822, 1 S. (K E.) 229 ; Brown, 1852, 14 D. 358). When a law agent
requires to employ messengers-at-arms or sherifl'-olhcers, he does not seem
to be responsible for their negligence or misconduct, unless there has been
some negligence or error on his own part {Flliot, 1790, Hume, 317 ; jVark,

1800, Hume, 320 ; Bussell, 1859, 21 D. 1325). Conveyancing being a
matter which falls within the proper and ordinary scope of a law agent's
duties (the case of English solicitors seems somewhat difl'erent), he is not
generally entitled to diminish his own responsibility by consulting counsel
at his client's expense {Rojye, 1856, 18 1). 585 ; Dixon, 1803, 2 M^Ol). A
law agent employed to draw a deed is generally expected to get it properly
executed {Currie, 1823, 2 S. (X. E.) 361 ; Wallace, 1870, 9 ^I. 75), and to

take the ordinary and usual steps to render it ellectual {Lillie, 1819
1 Bli. 315; Roivand, 1827, 4 Wils. & S. 177: Donedd's Trs., 1839, 1 J).

1249 ;
Fleming, 1861, 4 Macq. 107). In acting for a purchaser of herit-

able property, or for a lender on heritable security, a law agent is strictly

bound to have the records searched, in order to discover encumbrances,
unless his client has expressly dispensed with such a search {Graham,
1831, 9 S. 543; Camjihcll, 1838, 1 D. 270; Fearn, 1893. 20 E. 352), and to

investigate the title of the seller or borrower {Donald's Trs., snjyra). A
lender's agent is further bound to get for his client an ellectual obligation

{Rou-and, sujjra ; Sim,lS3o,6 Wils. & S. 452), and proper heritable security

where that kind of security is required by the client {Black, 1885, 12 E.

990), and also to ascertain as far as possible the amount of arrears of

interest due on prior securities {CamphU, 1840, 2 D. 111:'., and 1843, 5 D.

1081). There is a considerable amount of English authority to the ellect

that a solicitor is not responsible for the pecuniary deiiciency of a security,
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unless his position is one of trust as well as agency, or unless he has been

specially instructed to see to the sufficiency of the securit}' ; and this view

seems to have been taken in Scotland in the case of Bonaldson, 1881, 8 11.

767. But in more recent Scotch cases a stricter rule appears to have been

applied, a law agent being regarded as an adviser as well as a conveyancer,

so that he cannot recommend a security, or even bring an investment

favourably under the notice of a client, without incurring some risk,

especially if the client is inexperienced in such matters (Castler, 1886,

14 E. 12; Stirling, 1886, 14 K. 179; Cldland, 1892, 20 R 152).

A law asfent who acts for both borrower and lender is in a very delicate

position, being responsible to both parties for any failure in his professional

duties {Sim, supra ; M'Lcod, 1835, 13 S. 287 ; Haldanc, 1840, 1 Eob. Ap.

226 ; Castler, supra) ; and where no other professional man is employed than

the agent of the borrower, he will be readily inferred to be acting also for

the lender, even although he makes no charge against the latter {Strnthcrs,

1827, 2 AVils. & S. 563; Haldanc, supra; Flcmiiifi, 1861, 4 Macq.

167). In a transaction of sale a law agent cannot act for both seller and

purchaser in settling the price {M'Phersons Trs., 1877, 5 R. H. L. 9); and if

he acts for both thereafter in carrying out the sale, his position is as

delicate as that of a person acting for both borrower and lender. The
difficulties naturally arising from this objectionable practice are well

illustrated by the case of M'Clure, 1887, 15 E. H. L. 1, where the House
of Lords, while affirming the proposition laid down by the Court of Session,

that the onus lay upon the law agent of proving that communications

which ought to have been made, were actually made by the law agent to

the lender, diliered from that Court on the question whether the onus was

sufficiently discharged. See also Castler, supra.

Giving advice on doubtful points of law is deeemed more peculiarly

within the province of counsel than of law agents ; but a law agent will

not be held liable in damages for giving erroneous advice where there has

been no clear and authoritative rule of law or practice (Grant, 1791, Bell's

Oct. Cas. 319 ; MZeaji, 1805, 14 F. C. 495 ; Cooke, 13 D. 157 ; Blair, 1896,

23 E. H. L. 36). A law agent who follows the usual course of practice

throughout the country is not liable, although such practice should event-

ually be held to be erroneous {Graliamc, 1833, 6 Wils. & S. 518
;

Hamilton, 18G8, 7 M. 173). A law agent of testamentary trustees has been

held not bound to volunteer his advice to the truste^as to which of the

investments made by the truster they were entitled to retain as trust

investments (Currors, 1889, 16 IL 355).

As regards the extent of a law agent's liability, the general principle

underlying all the decisions is that the agent is bound to put his clients

in the same position as they would have occupied if he had properly

performed the duties which lie undertook. Thus when a client has l)een

suljjected in damages to a third party through the misconduct or blunder of

his own law agent, he is entitled to recover, in an action of relief against

the agent, the whole damages and expenses so incurred {Frame, 1839, IMacl.

& E. 595; Smith, 1858, 20 D. 1077). Similarly, when a debt or claim

lias been lost through the fault of the agent employed to use diligence

fur recovering it, his enqdoyer may sue him for tlie full amount of the

debt or claim so lost ; but in such a case the agent is entitled to an assigna-

tion of the debt or claim, valeat tantum quantum (Graham, 1831, 9 S. 543 :

M'Farlane's Exrs., 1834, 12 S. 824, and 1835, 13 S. 477). Thus, also, a law

af'cnt who has failed in his duty to get a valid title for a i)urchaser must

relieve his client of the transaction, by repaying liim the price on receiving



V

LAW AGENT 321

from him a conveyance of the property and inept title {Donald's Trs., 1839,
1 D. 1249), unless a valid title can still be completed, in which case it

will generally be suflicient for him to make up such title at his own expense,
and make good any loss occurring through the delay (Uroirn, IH'M, 9 S.

573, and 1833, 11 S. 497). As to tiie applicati(jn of the same priiici|)le to

the law agent of a lender, see IJUle, 1819, 1 Bli. 315, as explained
in Camphcll, 1838, 1 D. 270, and 2 D. Hi:;, and Graham, 1831, 9 S.

543).

A claim for reparation on the ground of professional liability is extin-

guished by the negative prescription of forty years (Cooke, 1850, 13 1). 157,

and Lillie, supra). Mora, or delay short of the prescriptive period, may,
however, bar such a claim, where the circumstances raise an inference of

abandonment or acquiescence on the part of the client ((r'il/on, 1724, Mor.
3522 ; Hinikr, 1829, 8 S. 234 ; Cool-c, siqn-a).

XT. LlABILITIKS TO OTHERS THAN CLIENTS.

To parties otlier than clients, law agents owe only the negative duty of

abstaining from the commission of actual wrong ; and in the discharge of

the positive duties which they owe to their clients, especially in the

conduct of judicial proceedings, they necessarily enjoy considerable immuni-

ties and privileges. Thus a law agent is subject to no liability for having

merely conducted, on the instructions of a client, ordinary judicial pro-

ceedings which have turned out to be unfounded {Kcifh, 1873, reported in

/Begg on Law Afjcnts, 2nd ed., p. 267, note 8) ; nor for having used arrest-

ments or inhibition on the dependence of an action, unless he has done so

maliciously and Avithout probaltle cause (Z'/'/ZV-s 1828, 4 Mur. 84; Baillie,

1853, 16 D. 161). But where a party applies to the Court for some special

remedy, which is granted only on the faith of his statement, as in the case

of interdicts and of sequestrations for rent, his law agent may be subjected

in damages, not merely if there is an irregularity in the proceedings

{Cowan, i833, 11 S. 999 ; MGlll, 1837, 15 S. 882 ; Came, 1851, 13 D. 1253),

but also if the application has been granted on his unjustifiable personal

representations {Anderson, 1750, Mor. 13949 and 13955 ;
Jowctt, 1797, Hume,

403). For wrongfully executing a process caption, both the agent applying

for it and his client are liable, conjunctly and severally, in damages

(Pearson, 1833, 11 S. 1008; iVenzics, 1839, Maefarlane, 281; Ilmiler,

1842, 4 D. 1175). The same observation applies to the execution of

diUo-ence against the goods or person of a debtor (Hunter, 1842, 4 D. 1175
;

BiSct, 1842, 5 D. 5 ; Infills, 1861, 23 D. 1240
;
Cool; 1889, 16 R. 565).

Even a purely technical olDJection to the validity of diligence is a relevant

ground of damages (Cowan, 1833, 12 S. 999), as also the knowledge of

extrinsic facts rendering improper the execution of diligence ex facie valid

(Henderson, 1871, 10 M. 104).

A law agent who conducts legal proceedings without authority is

personally liable to the opposite party in the expenses of process (Xohlr,

1825, 3 S. (K E.) 358; Cowan, 1836, 14 S. 634; Robertson, 1873, 11 .Al.

910 ; Brycc, 1826, 2 Wils. & S. 481, and 1828, 3 Wils. & S. 323), and may

even be subjected in damages to him (Miller, 1834, 13 S. 699). Ex-

penses of process occasioned by a law agent's fault may be awarded

against him personally (MKechnic, 1856, 18 D. 659). See also DoMiNUS
o

LITUS.

As
them for

Defamation.
21

to privilege pleadable by law agents in actions of damages against

for slander, see Advocate; Confiuential CoMMUNic.vnoNs; and

S. E.—VOL. VII.
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XII. Liabilities on Contkacts.

As a general rule, law agents, like most other agents, are not personally

liable for obligations which they undertake in name and on behalf of their

clients, provided they do not exceed their authority, express or implied

{Rankin, 1738, xMor. 4064 ; Maxton, 1777, 5 Bro. Supp. 441 ; Banlc of Scotland,

1813, 1 Dow, 40; King, 1827, 5 S. (N. E.) 215 ; Livingston, 1830, 8 S. 594;
Glassford, 1830, 9 S. 105 ; Bussel, 1837, 15 S. 989). The usual way in

wdiicli an agent contracts in writing so as not to render himself personally

liable is by adding to his signature the words " as agent of " his principal

(naming him) ; but the mere addition to his signature on a bill of words

describing him as an agent does not exempt him from personal liability ; he

must add words indicating that he signs for or on behalf of his named
client (45 & 46 Vict. c. 61, s. 26, subs. 1). Where the contract is not in

writing, the agent's liability depends on the circumstances in each par-

ticular case, as showing to whom the credit was given (Bell, Com., M'L.'s

ed., vol. i. p. 541, note).

A law agent who enters into a contract in his own name is personally

bound, though entitled to relief from his client for all obligations properly

undertaken on the latter's behalf {Sorleys Trs., 1832, 10 S. 319 ; Edinhimjh
and Glasgow Bank, 1853, 25 Jur. 245 ; Gordons Trs., 1862, 34 Jur. 232). A
law agent who gives a distinct guarantee for a client is, of course, personally

\\q\Aq {Gardiner, 1839, 2 D. 155; Woodside, 1848, 10 D. 604; Thomson,

1851, 13 D. 1029 ; Morrison, 1870, 9 M. 35).

A law agent is, of course, personally liable to persons whom he has em-
ploved on his own credit, and lie is presumed to have so employed printers

{Ncill, 1850, 12 D. 618) and accountants in extra-judicial work {Hutcheon,

1831, 9 S. 511 ; Scott, 1847, 10 D. 226). He is also liable for such fees and
charges as are generally disbursed by law agents, such as fees of officers of

Court, the expenses of witnesses and havers adduced by him, fees of

advocates' clerks, fees of commissioners and their clerks (Mackay, Practice,

ii. 570). In the Sheriff Court agents acting for parties on the poor-roll are

not liable for the charges of witnesses, sheriff clerks, shorthand writers,

sheriff or bar officers (A. S., 4 Dec. 1878, s. 13). Law agents are not now
liable to persons to whom the Court has made remits in judicial proceedings

(A. S., 15 July 1876, s. 7 ; A. S., 4 Dec. 1878, s. 12).

XIII. Disabilities.

The fiduciary character of the relation of agent and client imposes

various disabilities on law agents as regards contracts with their clients,

as regards gifts or bequests by clients, and also as regards transactions

between law agents and third parties.

As regards contracts with clients, a law agent who is not acting as the

legal adviser of a i)arty in hoc re is not disqualified from tranpaoting with

him, but is bound to show that he gave i'air value and withiield no infor-

mation {Hotchkis, 1820, 2 Bli. 303 ; Aberdeen llwy. Co., 1854, 1 Macq.

461; Ahcrdein, 1867, 5 M. 726; M'Pherson's Trs., 1877, 5 R H. L. 9;
Cleland, 1878, 6 R. 156). Tlie only safe course, however, for a law agent

who proposes to transiicl with a client, is to sec tliat the client's interests

are committed to the charge of another and independent law agent, and to

supply the latter with all tlie information that he himself possesses (see

opinion of Ld. Gonlon in AfPhersoji's Trs., supra). A law agent is not

Ijrt'cluded from taking security for the amount of his business accounts and
casli advances {Walkers Exrs., 1833, 12 S. 44; Fraser, 1839, 1 D. 882;
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Walker, IS'iS, 2 Bell's App. 57; Ilawarden, 1861, 23 D. 923). AViieii u
person either occupies the position of a trustee for sale, or is the law a^'cut

of such trustee, he is absolutely distiualided from purchasin;,' {York JJuild-

iwjs Co., 1795, 3 Pat. 378; Aberdeen liwy. Co., supra; Thorhimi, 1853,
15 D. 845; Aberdeen Univcrsitij, 1877, 4 R H. L. 48). A law agent who
has been instructed by a client to find a purchaser for the lattcr's property
is not entitled to become the purchaser himself without the express
authority of the client, after the law agent has so divested himself of the
character of agent for sale as to be dealing with tlie client " at arm's
\QngW\" {Guarlays Trs.,lS'oij and 1857, 18 D. 019, 19 D. 135, and 789;
Cunninyham, 1874, 2 R 83 ; Gibson, 1801, G Ves. 20G).

A law agent ought not to request or accept any gift or gratuity from
a client beyond his fair professional charges. In no case have our Courts
sustained such gifts, while in four cases they have set them aside {Lonq,

1821, 1 S. (X. E.) 59 ; Anstridher, 1850, 18 L>. 405 ; Anderson, 1884, 12 it.

1097, footnote; Logan's Trs., 1885, 12 R 1094). A will or legacy is not
invalidated by the mere fact that it confers a benefit on the law agent who
has drawn it {Rooney, 1895, 22 R. 701), but the onus is on him to show that

the making of the deed was the free and uninfluenced act of the testator,

deliberately entertained, and carried through with an entire knowledge of its

effects {G^'ieve, 1809, 8 M. 317).

The general piinciple that a law agent is not entitled to make any gain

or profit at the expense of a client is applicable also to transactions between
agents and third parties (Gillies, 1840, 8 D. 487). He is thus bound to

credit his client with all discounts or commissions he may receive from
persons employed on behalf of the client (lioncddson, 1881, 8 It. 950).

XIV. Summary Proceedings against Law Agents.

Law agents are amenable at common law to the summary jurisdiction

and control of the judges before wliom they practise, a sentence pronounced

by an inferior judge being, however, subject to the review of the Court of

Session (Mnnro, 1877, 5 It. 308; Broateh, 1878, 5 It. 702). That Court has

also jurisdiction to deprive a notary public of his office on the ground of

delinquency {Incarpor. Society of Law Agents, 1893, 21 E. 207). The Law
Agents Act of 1873 expressly provides (s. 22) that in any complaint

which may be made against a law agent for misconduct as such, it shall be

lawful for either Division of the Court of Session to deal summarily with

such complaint, and to do therein as shall be just, and also (s. 14) to strike

the name of any person off the rolls of law agents, upon application duly

made, and after hearing parties, or giving them an opportunity of being

heard (see also sec. 11). The application is now usually made by the Incor-

porated Society of Law Agents (see cases reported in 14 11. 161, 20 It. 1106,

and 21 R 267). The striking of a law agent's name off the rolls does not

necessarily create a perpetual disaljility to practise : for after some time his

name may be restored if his subsequent conduct proves him to be deserving

of lenity {A. B., 1895, 22 It. 877).

A summary petition may be presented against a law agent fur the de-

livery of documents improperly retained by him (Fenwick, 1826,4 S. (N. E.)

500; Ilifchie, 1828, S. 552: Burnet, 1804, 2 M. 929; Marshall, 1864,

3 M. 191), or for money belonging to a client and improperly retained by the

agent {Fenwick, supra; Scott, 1830, 14 S. 082; Graham, 1850, 12 1). 754;

Hendry, 1808, 5 S. L. R 544).

As to summary petition for taxation of account, sec Bcmuncrati^n,

ante.

V
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XV. Partnerships, Clekks, etc.

Law agents may, of course, enter into partnerships, and the rights and

liabilities "thence arising do not differ much from those implied in other

partnerships. The restrictions already mentioned under the heads of

" Certificate or Licence to Practise " and " Unqualified Practitioners" have the

practical effect of making it necessary for every member of the partnership

to be an enrolled law agent or a notary public ;
but a share of the profits

may be given to a managing clerk, or to the widow and children of a

deceased partner, without making such persons partners (28 & 29 Vict. c.

86, ss. 2 and o). As to circumstances sufficient to infer a partnership, see

Morrison, 1879, 6 Pi. 1158. Although it is usual for each partner to have

his own separate clients, the client's mandate or retainer is deemed to be

given to the partnership; and any disqualification of one partner affects all

the partners {Mitchell, 1878, 5 E. 1124; and as to Justices of the Peace, see

6 Geo. IV. c. 48, s. 27, and 19 & 20 Vict. c. 48, s. 4). On the other hand,

the partnership is liable on contracts made by one partner in the usual

course of the business of law agents (Au'il, 1850, 12 D. 618), and similarly

all the partners are liable to their clients for the negligence or want of pro-

fessional skill of any one of them {Slater, 1822, 1 S. (N. E.) 229; Graham,

1831, 9 S. 543; Ronaldson, 1881, 8 R 767; Tidly, 1891, 19 R. 65), and also

to third parties for wrongful acts within the limits of his implied agency

(i?/'07/-/i, 1828, 4 Mur. 474; M'Farlanc,lHob,Vd S. 725). In the case of

professional men, there is no such thing as "goodwill" capable of being

sold on the dissolution of a partnership {Bain, 1878, 5 E. 416; Austen,

1858, 2 De G. & J. 626).

It was formerly illegal fur a law agent to enter into any agreement to

participate witli another agent in the profits of litigation in a Court in

which he himself was not entitled to practise. But sec. 21 of the Law
Agents Act of 1873 enacts that "agreements between law agents acting for

the same client to share fees or proHts shall be lawful," so that a practitioner

in the Sheriff Court may now participate in the profits of litigation in the

Court of Session, without having paid the stamp duty exigible on admission

to practise in that Court, and without having an Edinburgh certificate or

licence to practise. Whether he is now responsible for the Edinburgh

a-ient's negligence or misconduct within tlie limits of the latter's

authority has not yet been decided. It is still illegal for a law agent

to participate in the fees of a public officer, such as a messengcr-at-

arms {Henderson, 1832, 11 S. 225). Sec. 21 of the Law Agents Act further

enacts that " a law agent authorised and acting for a client whom he dis-

closes shall incur no liability to any other law agent employed by him,

e,\ce])t such as he shall expressly undertake in writing." The English rule

is different, Init it has been held not to apply to a Scottish law agent

employing an English solicitor on behalf of a client whom he discloses

{Livcsry, 1894, 21 E. 911).

As regards apprentices, tliey are not bound, without their own consent,

on the death or retirement of their master, to serve with his successors.

To prevent the premature termination of ;in indenture by the death or re-

tirement of a single jjartner of a legal coj)artnery, law apprentices to such

a fofiartnf-ry arn gonerally bound to tin; individual ])artners as well as to

the firm {Ilucy, 1867, 5 M. 814 ; Frasei- on Master and Sercant, 3rd ed., 123,

328, 362). As regards return of premium or apprentice fee, when an inden-

ture is terminated prematm'cly by the death of the master, his executors

must repay a proportion thereof, tlie amount of which, however, will not
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necessarily correspond with tlie i)eriocI of unexi)ire(I npprenticesliip, as the
services of an apprentice generally become more valual)le towards their close
(Fraser, supra, p. 367). When the master retires (rom Ijusim^ss, the
matter is usually arranged hy his ;issigiiing the indcMilun;, with the
apprentice's consent, to another (pialitied master, on such i)ecuniary terms
as may be agreed to. On the death or desertion of the ai>pr('ntice, the
master is entitled to retain the whole premium or fee.

As regards clerks employed by law agents, they are, according to the
general understanding and practice, hired only during pleasure ; but a clerk
engaged at a salary of so mucli a year will probably be entitled to a reason-
able notice of dismissal, to afturd him a fair opportunity of getting another
situation (Campbell, 1851, 13 D. 1041 ; Jfocy, 1867, 5 M. 814 ; Cameron,
1872, 10 M. 301). Eemuneration for extra services may sometimes be due
to a clerk {Latham., 18G6, 4 M. 1084). A clerk has a limited preference for

his salary or wages over the other creditors of his employers (38 & 39 Yict.

c. 26, s. 3 ; 51 & 52 Vict. c. 62, s. 1 {h)).

A law agent is, of course, responsible for his apprentices and clerks
within the scope of their employment, express or implied (Galloicay, 1857,
20 D. 230).

XVI. Societies of Law Agents.

It is not now necessary for any law agent to become a member of any
society or faculty of law agents (Law Agents Act of 1873, s. 15), and any
such society may admit any enrolled law agent to be a member on such
terms as it may see fit (ss. 19 and 20). The writers to the signet, how-
ever, still require an apprenticeship to a member of their society.

Besides the chartered societies mentioned in the historical introduction
to this article, there are a large number of societies of law agents, most of

which were incorporated under the Procurators Act of 1865. The number
of societies is at present twenty-eight (for information as to which, reference

must be made to the Scottish Laio List, and Begg on Law Af/ents, 2nd ed.,

p. 370), besides the Incorporated Society of Law Agents in Scotland, and
the four leading societies mentioned in separate articles of this Encyclopaedia,

viz. the Advocates in Abekdeex, the ritocuiiATOUs in Glasgow, the

Solicitors ix the Supreme Courts, and the AVriters to the Signet.

The Incorporated Society of Law Agents, mentioned in the historical

introduction to this article, is a general society, open to all enrolled law

agents, all persons who have voluntarily retirecl fioni practising as enrolled

law agents, and all notaries public. It was formed for two purposes, viz. to

unite together the provincial law agents, whose union was endangered by the

repeal of the Procurators Act of 1865 by the Law Agents Act of 1873, and
to form ultimately a society including all law agents, metropolitan as well

as provincial. Neither of these purposes can be said to be as yet fully

attained, although the society already contains a very large nundjer of

members. In particular, there seems to be considerable indisposition on

the part of writers to the signet and solicitors in the Supreme Courts to

become members of this new society. For the direction and management
of its concerns a council of twenty persons is elected from among the

members, and a president and a vice-president are elected from the council

annually. The annual general meeting is held in September. Every

member of the society pays 10s. 6d. as entry money, and 10s. (jd. as annual

subscription, due on first January yearly. Since its ftirmation, the society

has exercised very considerable influence on the Legislature, and has been

the means of securing several valuable reforms. See the address of the
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President, Mr. J. "\V. Barty, at the twelfth annual meeting of the society,

held on 29 September 1896.

[Begg on Lcm Agents, 2nd ed., 1883].

LawburrOWS is an ancient form of process, still extant, by

which anyone who has, or thinks lie has, reason to apprehend danger from

another, obliges the other to tind caution not to trouble him, the word
" borrow " or " borgh " being an old word for caution.

I. Previous to the Civil Imprisonment Act, 1882, the warrant of law-

burrows could be obtained either from the Courts of Session or Justiciary,

or from the Sheriff or any Justice of the Peace of the county in which the

party to be restrained resided (see Act 1617, and 1661, c. 38).

Where application was made to the Courts of Session or Justiciary, the

letters were issued on bills being presented to the judges, and contained a

warrant to charge the party complained of to give security within the

days of .charge that the complainer should be kept harmless from illegal

violence.

At first these letters were only granted for safety against bodily harm

in the person of the complainer (1429, c. 129), but the Act of 1581, c. 117,

extended their application to harm done to the person or property of the

complainer's family, servants, or tenants.

To obtain the letters it was, as a general rule, only necessary for the

complainer to swear that he dreaded harm from the party complained of,

citation or evidence in support of the complaint not being required

(Sellers, Mor. 8042) ; but where the application was on behalf of one spouse

against the other (Caldcr, 13 Jur. 170), or of a parent against his child, or

vtce versa {Taylor, 7 S. 244), an order for previous service on the opposite

party, and proof to support the complaint, was necessary.

On the execution of the letters, the person complained of required to

find caution within the days specified in the letters, and lodge it with the

Clerk in the Bill Chamber, who issued a certificate of the fact (Bankt. i. 283).

If caution was not found within the days specified, the letters might

be followed by caption and imprisonment {Thomson, 7 Mar. 1815, F. C.

;

Earl of Oassilis, :Mor. 8027 ; Id. Thirlstane, Mor. 8030).

Lawburrows could not be used against a pupil {Scyioun, ]\Ior. 8023), but

a married woman is subject to lawburrows (see Bankt. i. 287).

A community may serve, or be served, with letters of lawburrows {Old

Town of Aberdeen, Mor. 8026), but in such a case the complainer must

specify some act of the conimuiiity as such in order to infer contravention

(Bankt. i. 285).

Contravention of lawburrows occurred where the party coni})lained of

did any violence to the complainer or his family after the letters had been

taken out, and the pursuer did not need to prove any damage accruing by

the deed of contravention (Bankt. i. 285).

The action, being penal, was brought at the instance of tlie public

prosecutor of the Cijiut whence the warrant was issued as well as of the

private party, tliougli where the deed was not sullicient to infer contraven-

tion, tlie party could insist in tlie same action for his damages (Bankt. i.

286 ; TaI. Wcmyns, Mor. 8037).

Moreover, the offender could be prosecuted criminally at common law

for the assault, Ijreach of the peace, etc. {Chrichlon, ]\[or. 8025; llohcrtson,

45 Jur. 530 ; see Hutchi.son, Justice of Peace, ii. 2, s. 2, i. 404).

The penalties of contravention were at first inilicted at the discretion
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of the Council, and the fine equally divided between tlie Crown and the
party injured (xVcts 1491, c. 27, and 1581, c. 117), l»ut they were afterwards
fixed at precise sums, according to llie quality of the defender, namely, for

an earl or lord, 2000 pounds Scots (£166, 13s.); for a baron, 1000 pounds
Scots (£83, 6s. 6d.); for a freeliolder, 500 merks Scots (£27, 15s. 7^d.); for

a gentleman, 200 n)erks Scots (£11, 2s. 3(1.) ; lor a yeoman, including every
person of lower degree (Bankt. i. 283), 100 merks Scots (£5, lis. lid.).

The amount of the penalty was properly that stated in the bond, but
sometimes, when the contravention was triflmg, less was awarded than the

actual damage. In this last case the amount levied went to the party

injured (Anderson, Mor. 8023), but in other cases the penalty was equally

divided between the complainer and the fisc (Brock, 1874, 1 K. 991).

The uttering of reproachful words and mere threats of violence liave

not been held sufhcient to infer the penalty of contravention ( Wallace, 'Mor.

8027), nor likewise have boasting and chasing without striking, or knocking
off a hat (Constable of Dundee, Mor. 8028) ; but a breach was held to have

occurred where the party complained of pursued the other with a drawn
sword, but did not strike therewith (M'Kie, Mor. 8029).

Violent entering into possession of land, moreover, was held a contra-

vention, and likewise injurious words and spitting in the face ; also where a

sown field was ploughed up (Strang, Mor. 8024 ; Bruce, Mor. 8030 ; Muir-
hcad, Mor. 8031 ; A. v. B., Mor. 8033 ; Laird of Whitlingham, Mor. 8034)

;

but the pasturage of cattle on another's ground without herding them
thereon (Shaiv, Mor. 8027 ; Anderson, Mor. 8031), and letting water into a

coal pit (Anderson, Mor. 8033; Hepburn, Mor. 8034; see Brock, 1874, 1 R
991), were held not to be contraventions.

Nor is contravention sustained upon any illegal deed where the matter

of right is dubious (Balcashie, Mor. 8025).

Deeds done against servants are presumed on their master's account,

and will infer contravention, unless the defender prove that it was on the

servant's own account (Bankt. i. 284) ; but not deeds done against tenants,

unless it appear from the circumstances to have been done on the heritor's

account (Grant, Mor. 8030 ; Lindsay, Mor. 8040). Further, if several persons

are charged with lawburrows, all who contravene are liable severally and

in solidum to the full penalties contained in the letters (Bankt. i. 284).

The action is excluded by the private party's forgiveness or passing from

the offence ; and in such a case the public has no concern in the penalty,

though the breach of the peace may be prosecuted criminally (Bankt. i.

286).

Where the letters have been obtained maliciously, they can be sus-

pended ; but the defender requires to prove not merely that the diligence

has been used maliciously, but also that it has been used without probable

cause (per Ld. Gilford in Brock, siqjra).

II. By the Civil Imprisonment Act, 1882 (45 & 46 Vict. c. 42, s. 6), con-

siderable alteration has been made in the procedure, and it is now no longer

competent to issue letters of lawburrows under the Signet in the Court of

Session or Justiciary. Application must be made to the Sheriff, the Sheriff-

Substitute, or to a Justice of the Peace, by a petition setting forth (in sub-

stance) the fear which the applicant entertains, and concluding that the

defender be bound to find caution for a specified sum, or for sucli sum as

the Justice (or Sheriff) shall think right, not to molest the pursuer, on

penalty of imprisonment. /

Upon the application being presented, the Justice of the Peace (or

Sheriff) "shall immediately, and without taking the oath of the applicant,
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order the petition to be served upon the person complained against, and

shall at the same time grant warrant to both parties to cite witnesses

"

(45 & 46 Vict. c. 42, s. 6 (2)).

"At the diet of proof appointed, or at any adjourned diet, the applica-

tion shall be disposed of summarily under the provisions of the Summary
Jurisdiction Acts, and without any written pleadings or record of the

evidence being kept ; and expenses may be awarded against either party,

if and as it shall seem just " (ib. (3)).

The parties are competent witnesses, and the prayer of the petition

may be granted upon the sworn testimony of one credible witness, although

such witness be a party (ih. (4)).

The amount of caution is in the discretion of the Justice (or Sheriff)

(ib. (5)) ; and where caution is ordered to be found, the Justice (or Sheriff)

may order the party complained against to grant his own bond, without

caution, for duly implementing the terms of the order, under pain of

imprisonment (ib. (7)).
" The applicant is not bound to aliment or contribute to the aliment of

the person complained against when incarcerated ; but the person so incar-

cerated shall be subject to the enactments and rules as to maintenance,,

worth, discipline, and otherwise applicable to the class of prisoners com-

mitted for contempt of Court" (ib. (8)).

No power to imprison for non-payment of expenses is given, which

must therefore be recovered as a civil debt ; nor does there seem to be a

right of appeal if the petition be refused (Dove Wilson, p. 44G).

[See Act 1661, c. 38; Stair, t. 9, s. 30; Bankt. i. 282; Ersk. iv. 1,

s. 16 ; Dove Wilson, Sheriff Court Practice, 444.]

Lay Days.—See Demurrage; Charter Party.

Lease.—A lease is that form of contract by which the lessor or

proprietor for the time of lands, or other subjects heritable in their nature,

gives to a lessee or tenant the use or occupation of the subject let during

a specific period, for payment of a certain rent or other consideration, and
subject to such terms and conditions as may be mutually agreed upon
between the parties. Under it a personal right or oljligation arises between
the parties ex contracta, while a real right is conferred upon the lessee by his

possession of the subject let, following upon the lease.

The lease was originally in the form of a grant from the proprietor or

lessor, but as civilisation advanced and its requirements l)ecanic more
extensive and diverse, it was found necessary to introduce into the contract

a number of conditions which should be expressly made obligatory upon
both parties, and thenceforward the lease became a mutual contract, and
bihitcral in form.

It will ])(; convenient in thf present article to deal with the subject

under two leading lieads

—

I. Leases of Ordinary Duration, where the proper and recognised relations

of laiidloid ;iih1 ti.-nant exist, and
II. HiiihUiuj and Liiinj Lrascs, whovii the lessee ])rac(-ically acquires the

rigiit.s of a projtrietor, or (/nasi proprietor, during the period s])ecilied

in the lease, subject to the ])ayment of a rent or tack-duty, and
the perforniance of other conditions as to buildings, etc., contained
in the grant.
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In dealing with leases of Ordinary Duration, it will further tend to

simplify the sul)ject if reference be juudc! t<» rii^lits, ol)ligiitions, and ecjiidilioiis,

and tlie powers of lessor und lessee, which are more ur less cummon to all

leases, and subsequently to deal with the special conditions or statutory
provisions applical)le to different classes of leases. 'J'he wbole subject of

leasehold rights is, however, an extensive and diverse one, and within the
limits of the present article it cannot be dealt with exhaustively in any of

its branches.

I. Leases of Okdinary Duration.

1. CoxsTiTUTiON AXD REQUISITES.—In formcr times leases were
regarded as in themselves merely personal grants, and where it was desired

to make the right of the tenant real in the subject let it was usual to insert

a precept of sasine in the lease, so that the tenant might be infeft thereon.

If infeftment was not taken upon this })recept of sasine, the right of the

tenant, while binding upon the granter and his heirs, was not good against

singular successors by purchase or adjudication, and the tenant was liable

to be ejected. In order, therefore, to give tenants security of possession

against singular successors without the necessity of sasine, the Act of

Parliament 1449, c. 18, was passed, whereby possession of the subjects of

lease was substituted for sasine. This Statute applies to leases of agricultural

subjects, houses, mills, fishings, ferries, harbours, minerals, and whatever is

fundo annexum, but is inapplicable to leases of game, which involve rights

of personal privilege rather than real rights. In order to have the benefit of

the Act certain things are essential.

(a) The lease (when for more than one year) must be in writing.

(b) It must specify a definite term of endurance, the Act being only

applicable to tenants holding rights of possession for a definite term of

years, and with an ish thereto.

(c) A rent must be named, but it may be in money, grain, or services.

It need not necessarily be equivalent in amount to the value of the subjects

let, but it must not be illusory.

(d) Possession must follow upon the lease.

1. As regards the first of these conditions, the lease should not only

be in writing, it should also be probative. If the lease be informal or

improbative, but if it contain the essentials of a regular lease under the

Statute of 1449, as above expressed, it will nevertheless be effectual not

only against the granter and his heirs, but against singular successors

:

(a) if iiosscssion shall Jiavc foUoivcd npon it, and if this possession can only

be ascribed to the informal writing (Duke of Hamilton, 1877, 4 E. 322

;

affd. 1878, 5 R. (H. L.) G9) ; and {h) if there shall have been rci interventus. See

Wilson, 1876, 3 P. 527; Ballantinc, 1881, 8 P. 959; Bell, 1883, 10 P. 905;
Sutherland's Tr., 1888, 10 P. 16, and cases there cited ; also Barbour, 1891,

18 R. 610. But there must be consensus in idem (Buehanan, 1878, 5 P.

(H. L.) 69).

A written obligation to grant a lease is equivalent to an actual lease, as

are also missives of lease, if holograph of the parties oi^* tested, or if they

have been followed by possession or by 7ri interventus, but an ol»liL:ation to

grant a lease if required will not bind a singular successor {Clerk, 1799,

Mor. 15225).

A lease merely " verbal" (in which are included leases not constituted

by 2i probative writ or writs) is not effectual for more than one year; and
possession following upon a verbal agreement, although originally stipulated

to be for a specific term of years, will not make it valid beyoiul twelve
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months. Without such possession or any 7xi intcrvcntus, it is doubtful if it

would be good even for that period (Tait on Evidence, 221, 222 ; Bell on

Leases, i. 281-283, note ; Skeen, 1637, Mor. 8401). This is in accordance with

the rule of law that an agreement respecting heritage must be proved by a

probative writing, and not 2;?"o ut dc jure. The same result follows even

wliere money has been expended or engagements have been entered into on

the faith of the verbal lease ; but a breach of the agreement on the part of

either lessor or lessee may found a claim for damages at the instance of the

party seeking to maintain the contract {Bell, 1841, 3 D. 1201 ; Hcddle, 1846,

8 D. 376). Further, a verbal lease, while it may be enforced against the

lessor and his heirs by rei interventus, cannot be made effectual against

singular successors for a longer period than that above mentioned (see

Hutchinson, 1851, 13 D. 837; affd. 1 M. 196; Anderson, 1870, 7 S. L. R
319; Gibson, 1875,3 E. 144).

2. The further statutory requisites, (h) that the term of endurance must
be definite, and (c) that a specific rent in money, grain, or services shall be

named, call for no special observations liere, except that it is a sufficient

compliance with the former of these requirements if the lease be granted

for (Uie or more liferents, and wiLli the latter if, the rent being payable in

grain, the price thereof is, e.(j., to be determined by the fiars prices of the year,

or other definite mode of ascertainment (Ersk. ii. 6. 24 ; Bell, Leases, 38,

52; Osivald, 1688, Mor. 15194; IVight, 1763, Mor. 10461 and 15199;
Walpole, 1780, :\Ior. 15249).

3. As regards the requisite of possession, (d), it is by this means that the

tenant now perfects liis real right under the contract, and obtains the

security of tenure conferred by the Act. A lease completed by possession

is preferable to a lease upon which possession has not followed, even
although the latter lease may be prior in date {M'Millan, 1627, Mor. 7018
and 1.5229, and Kerr, 1620, Mor. 15227).

In the case of Glen, 1882, 10 E. 239, it was held that the occupier of a

house or other subjects belonging to another person was bound to pay the

annual value thereof to the proprietor, although no express obligation to

pay rent was proved,—the fact of possession presuming tenancy.

The lease, in order to be effectual, should not only bo probative but
duly stamped. An unstamped lease cannot be produced in evidence nor
founded on as a ground of action, but the want of the stamp duty may be
supplied at any time during its currency on payment of the penalties

required by Government.
If the lease have been entered into on the part of either party through

error in essenticdihus of the contract (as distinguished from mistakes with

regard to (pialities or conditions which are merely accessory), or by reason

of the fraud of the otlier ])arty or anyone acting on his behalf, it will be

voidable at the option of the party defrauded, («) if there has not been
mora {Grieve, 1871, 9 S. L. 11. 60), and {h) if a rescission of the contract

can be made and ])arties can 1)0 restored in inte(jruni\ but this right will

not be available where innocent third parties, in reliance on the lease, have
onerously acfjuired rights which would be defeated by its rescission. See
also Jinrsford's Trustr.ts, 1877, 4 E. 363, as to effect of fraud in the

impetration of a lease.

2. Who may be Parties to tiie Contract—
((I) As Lesso)-, and
{b) As Lessee.

(a) As Lessor. — 1. A j^ropiietor whose right has been com])leted by
irifeftment is entitled to griiiit a foiimil lease, but even although his right is
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merely a personal one at the date of the lease, the latter will be validated
accretione by the subsequent completion of tlie lessor's title, i)rovided that
no mid-impediment has intervened (r.cU, rrin. 1181; see also M'Adam,
1879, 6 K. 1256, and Flemin</s Tr^., 1882, 11. 101:3). If, however, a mid-
impediment be created (see IJankino on Leasrf;, p. 48, nnd examples there
cited), or if the lessor should die or become bankrupt with<jut having taken
infeftment in the property lensed, the right of the lessee may be defeated
by a singular successor or trustee in bankruptcy, or anyone not represent-
ing the granter of the lease, subsequently ac(|uiring and completing a proper
feudal title to the subjects embraced in the lease. The heir of the gianter,

however, being cadem i^^i'^ona cum defuncto, could only take up the
succession subject to the personal obligation undertaken by his predecessor,

2. Leases of a wife's heritable estate are valid although granted by the
husband, but that only so long as the wife survives, and provided that the
marital rights of the husband have not been effectually excluded (Fraser,

Hushand d& Wife, p. 812; Grieve, 1797, Mor. 5951). The provisions of

sec. 2 of the Married Women's Property (Scotland) Act, 1881 (44 & 45
Vict. c. 21), whereby it is enacted that, in the case of a marriage contracted
after the passing of the Act, the " rents and produce " of heritable property
in Scotland belonging to the wife shall no longer be subject to the jus
mariti and right of administration of the husband, would not appear to

extend to the granting of leases of that estate, or to limit the administra-

tive rights relative thereto acquired by the husband in virtue of the

mariiage.

AVhere, however, both the ^ms mariti and right of administration of the

husband have been expressly excluded by marriage contract or other

settlement, a wife may herself grant leases without her husband's consent
during the joint lives of husband and wife {Kcgyie, 1815, F. C. 374;
Gordon, 11 S. 36). If such exclusion has not been made, the husband's

consent is required as her curator and administrator-in-law.

3. A husband is entitled to grant leases of lands over wliich he may,
by marriage contract or otherwise, have given to his wife a right of locality :

and these will be effectual even after the husband's decease if granted in

hond fide and as acts of fair and ordinary administration {Countess of
Moray, 1772, 1 Hailes, 485; affd. 2 Pat. 317).

4. Trustees are by the Trusts (Scotland) Act, 1867, 30 & 31 Vict. c. 97,

s. 2, specially authorised (where tlie exercise of the i)Ower is not at variance

with the terms and purposes of the trust) to grant leases of the heritable

estate of the truster of a duration not exceeding twenty-one years for

agricultural lands, and thirty-one years for minerals. See case of Wardlaic,

1882, 9 E. 725 ; alid. 10 li. (H. L.) 65, where the question was raised inter

alia whether the above-mentioned section of the Act gave to trustees a

power to open up and let new mineral fields. In the case quoted this

power was held to be ultra vires of the trustees in view of the terms of the

trust deed. See also Eliott's Trustees (1894, 21 P. 858), as to a lease of

a mansion-house and shootings granted by trustees which was likewise

reduced as idtra vires. Trustees are, in regard to leases, subject to the general

legal rule that they cannot be auetores in rem suam, so that if any profit

should arise from a lease of part of the trust estate granted by a trustee in his

own favour as an individual, the benefit must be comnuniicated to the

trust estate. The same rule applies to the members of a copartnery, or to

trustees for a copartnership.

5. Formerly eurators honis and other judicial trustees had jiower, as an

ordinary act of administration, to grant leases for their teim of ollice.
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But where it was desired to errant leasehold rights which should endure
beyond tliat period, special powers were required from the Court under sec.

7 of the Pupils Protection Act (12 & 13 Vict. c. 51). In the case of

Douglas, 18G7, 6 M. 178, a father, as adniinistrator-in-law of his pu]^il

child, was empowered by the Court to concur in a lease of minerals for

nineteen years, the pupil having succeeded to a pro indiviso half thereof.

But in the case of 3Iolleson, Petitioner (1890, 17 E. 303), it was held by
the Court that, in virtue of the Judicial Factors (Scotland) Act, 1889
(52 & 53 Vict. c. 39, s. 19), a curator honis was now entitled, without the

authority of the Court, to grant a lease of agricultural subjects for a

period not exceeding twenty-one years. This decision proceeded upon the

ground that by sec. 19 of the last-mentioned Act the provisions of the

Trusts Act of 1867 (s. 2), before referred to, were made applicable to

judicial factors.

6. A lease by a minor ijuhcs who has no curators or administrator-in-

law is valid, but is subject to reduction, within the quadriennium utile on
proof of lesion. A lease by a minor having curators requires their

consent to make it effectual, but such lease may be granted for any period

agreed on. It also is subject, however, to the like rule of law, as to the

right of the minor to restitution if lesion be proved. If a lease be granted
by a minor having curators without their consent, no lesion need be proved
{Sdon, 1622, Mor. 8939; Thomson, 1666, Mor. 8982; Alexander, 1813,
Hume, 411).

7. The rights of a proprietor under entail to grant leases of land or

minerals may be prescribed by the deed of entail, but otlierwise his power
is limited to granting leases of "ordinary duration," or to the extent
expressly permitted by the Entail Statutes ; and if this power be exceeded
it is deemed an alienation of the entailed estate, and as such may be set

aside. But see case of Forbes, 1873, 11 M. 454, as to the validity of a lease

granted for a longer period than that allowed by the entail quoad the

period permitted.

The Montgomery Act, 10 Geo. in. c. 56 (ss. 1-3, 7, and 8), contains provi-

sions as to agricultural leases which may be granted under it, and which
are to be subject to certain specified obligations upon the tenants in

regard to fencing the lands let (see Entail, vol. v. p. 46).

The Posebeiy Act, 6 & 7 Will. iv. c. 42 (ss. 1 and 2), authorises the

granting of ordinary leases of land at a fair rent for twenty-one years, and
of minerals for thirty-one years, but proliibits the taking of any grassuni.

Tills Act also prohibits any lease by an heir of entail in possession, of

the mansion-house and policies, or of the home farm, to endure beyond his

own lifetime. The ([Ut-stion wliether an heir of entail can grant a lease of

shootings over the entailed estate, which shall be effectual after his death,

has never been authoritatively decided by the Court. In the cases of

Pollock, Gllmour, & Co., 1828, 6 S. 913, and Birlchcch (Ld. liarcaple), 1865,

4 M, 272, such a lease was held not to be binding upon a singular successor.

But see Earl of Fifr, 1859, 22 D. 191, and Fo'rquharson, Pctillonrr, 1870,

9 M. 06 (Opinion of Lord President).

Under the Ilutherfurd Act, 11 & 12 A'ict. c. 36, s. 4, an heir of entail

may grant leases of the entailed estate in whole or in part with the same
consents asjare thereby i(M|uii'cd to a disentail of the estate, and subject to

the authority of the ('ourt of Session being obtained thereto. The eflect

of this Statute as to the consents necessary to a disentail, and its applica-

tion to entails executed after 1 August 1848, has of course been modified

by suUsequentcnt.iil legislation,—as to which, see Entaii,, vol. v. pp. 42 c^ seq.
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Eeference may also be made to the Entail Act, 1882, ss. 5, G, 8 and 9,
containing fuither enlargements of the poweis of lieirs of entail as to
the leasing of lands. Sec. 5 enables any appHcatinn as to granting of
leases under the Entail Acts to be made to tlie Slierin: Sec. G authorises
the feuing or leasing, \vitli the approval of the Court of Session or the
Sheriff, of part of an entailed estate, not exceeding two acres in extent, for
scientific or public purposes at a rent below the fair value thereof, 'but
without grassum or other consideration ; while sec. 8 enables agricultural
or other leases to be granted at a diminished rent, notwitlistanding any
prohibition in the entail ; and sec. 9 permits an heir of entail to renew
leases of not less than seven years' currency, within two years previous to
the expiration of such lease, at a lair rent.

Stated generally, the rule of law in regard to the rents payable under
such leases is that the rent stipulated for in the lease must not be illusory,
and must faiily represent the value of the subject leased, and the taking
of a grassum by the granter is illegal. If, therefore, the period of endurance
be excessive, the rent an unfair equivalent, or a grassum be taken, the
lease is reducible at the instance of subsequent heirs of entail (See Acts
of 1770, 1836, 1848, and 1882, above referred to.)

8. A proprietor does not limit his right of executing a valid lease by
granting heritable securities affecting his estate,—the radical right being
still in him. His title may, however, be affected by (a) reardiligence
following upon the security or upon other liquid debt contracted by him,
such as adjudication, inhibition, the action of nuiills and duties, or the action
of ranking and sale; (h) insolvency or bankruptcy; or (c) if the heritable
security be granted in the form of an ex facie absolute conveyance of the
property, in which case the ordinary rights of proprietorship, including
that of granting leases, are transferred to the disponee. But see case of
Ahhott, 1870, 8 M. 791, as to tlie effect of the debtor being left in possession
and administration of the suljjects. The extent to which these several
burdens upon the title of ownership affect the lessor's powers varies con-
siderably (see liankine on Leases, pp. 49 et seq., and cases there cited).

Inhibition, for example (being a precautionary measure, and not an
active transference of title), does not affect his radical right, provided that
the leases granted are in accordance with the rules of ordinary administra-
tion, and do not amount to an alienation of the property, or impair the
security of the creditor using the inhibition ; while in the case of an
heritable creditor in possession under a decree of maills and duties, the
right of leasing is transferred to him, but the endurance of such leases is

limited by the period of his possession under the decree (Bell, Convey
p. 1077).

9. A lease by a liferenter is only effectual during the subsistence of the
liferent {Frascr, 1794, Mor. 825G, 7849). On the other hand, a proprietor
whose right is burdened with a liferent is not entitled to grant leases of
the liferented subjects without the consent of the liferenter.

{h) As Lessee.— 1. Subject to the doctrine of delectus personam, as appli-
cable to leases of land, furnished houses, and shootings, or the implied
right of a proprietor to choose his tenant and to control the destination of
tlie lease in the event of the death or bankruptcy of the latter, the person
or persons to whom a lease may be granted depends entirely upon the
agreement of parties. Where a lease is granted to a tenant by name,
the right being heritable in its nature will pass to his heir-at-law at
his death, if the tenant should die before the expiration of the
lease, even although there be no destination to heirs contained in it.
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It is, however, usiuil in practice to exclude heirs-portioners, and to provide

that the lease shall pass on the death of the tenant to the eldest heir-

female (failing heirs-male) without division.

2. Tlie power of a tenant of agricultural lands to bequeath his lease

under the provisions of the Agricultural Holdings (Scotland) Act, 1883,

will be afterwards specially noticed.

3. Where a lease is given to two or more persons as joint-tenants, the

interest of one of the tenants who predeceases will pass to his heir-at-law

on his death, and not to the surviving tenant. On the other hand, where

the lease is granted to two joint-tenants and the survivor and "their

heirs," each of the original tenants has a joint right during his life, but on

his death the sole right in the lease passes to the surviving tenant {Macalis-

ter, 1859, 21 1). 5G0). lUit sec case of Burns, 1885, 12 E. 1343, where

there was a lease to two persons and the survivor, with a conjunct and

several obligation for payment of the rent, and Burns, 1887, 14 E. (H. L.) 20,

where the preceding decision was overruled by the House of Lords ; also

rolicc Commissioners of Dundee, 1884, 11 E. 586, upheld.

4. A lease may be granted to a company registered under the Joint

Stock Companies Acts as such, or to a corporation, but where it is intended

to take the right for the l)enefit of an unincorporated or unlimited company

or firm, it may be granted in name of the individual partners, or to the

partnership if it be a firm name, and not a descriptive or company title

{Denniston, 1808, Mor. wee "Tack," App. No. 15; Murray, 1835, 13 S. 453).

In practice it is usual to take the lease to the partners and the survivors

and survivor, as trustees for the lirm or company, and they should bind not

only the firm or company and its stock and profits for the obligations in

the lease, but also themselves personally.

Where a lease is granted to a company, it is terminated l)y the dissolu-

tion of the company, unless otherwise stipulated in the contract The same

result follows where the company has been sequestrated and assignees

have been excluded by the lease {Wallccr, 1880, 13 E. 599. See this case

also as to effect of clause excluding assignees ciuoacl future partners of the

company).

5. The death of the granter before the term of entry voids the lease,

even although it may have been executed by him prior to his death

{Rulhead, 27 November 1792, Bell's Ajjpeals, 202).

3. Var/at/ons as regards the Granters and Grantees.—
From what has been already said, it follows that in framing the lease care

should be taken to set forth the right of the granter and the ])articular

character in which lie exercises that riglit, whetlier as an unlimited i)r()})rietor

or one under entail, a minor witli consent of his curators, a jutHcial factor,

testamentary trustees, or a wilV witli consent of her husband or otherwise,

anil also where the lease is granted under any statutory powers, or the

])rovisions dF a deed of entail or other settlement, to n;irrate these. In the

same way the character of the grantee and the destination of the lease to

survivors, heirs, or assignees (where these are not to be excluded), should be

expressly mentioned.

4. Var/at/ons AS regards ti/e Su/uect-Mafter oe t/ie Lease.
—

'i'he Hj)(!cial forms of different classes of leases, and the mutual obligations

res))ectively api)licable to them and pro])er to diflcrent subjects, will be

afterwards more i)articularly noticed, but it may be oliserved here

that liinils, iiTup Tills, ipiarries, mills (with or without fixed macliincry),

fishings, game, teinds, and urban subjects (such as dwelling-houses or

shops), are all proper sul)jects of lease in which the tenant can, with the
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exception after mentioned, be fully vested by actual and visible possession

and use of the sul)ject let. The only i!xcei»ti(jn to this is the case of teinds

where the use consists of the periodical ui)lifting by the lessee of the teind

from the heritors, which is accordingly in that instance the badge of posses-

sion. The right, however, in each of these subjects infers difr«-'rent mutual
obligations upon lessor and lessee, and the manner of possession by the

tenant is likewise of a varied character.

5. Rights, Obligations, and Conditions common to all Leases,
AND Powers of Lessor and Lessee.— 1. Under the contract the tenant

acquires a right to the annual fruits, and to the use and possession of the

subject let, iu respect of the payment of tlie rent stipulated, and tiic ]>ro-

prietor's corresponding obligation is the warrandice of the tenant in the

full and undisturbed possession of his right (see Menzics, 1888, 15 E. 470).

This warrandice is implied in all ordinary leases, whether expressed or

not, unless the contrary shall have been stipulated.

2. AVhere tlie subject of the lease is rendered unfit for the purpo.se for

which it was let, or partially destroyed, there may be a claim for diminu-

tion, or in certain cases for a total discharge, of the rent, but this must
have arisen either from the act of the lessor himself or from a damnv.ru

fatale, such as fire or inundation, or some cause outwith the power of the

tenant {Muir, 1887, 14 l\. 470). The tenant is entitled to the full

possession of the subjects let, or to an abatement of rent if part is withheld

{Munro, 1888, IG E. 93).

3. If the tenant claim the riglit to abandon the subject leased, and to be

freed from his obligation for payment of rent, on the ground of the sterility

of the subject, due notice must be given to the landlord (Thomson, 18G9,

7 M. 087) ; but it appears to be doubtful whether anything short of the actual

destruction of the subject would now be held sufficient to entitle a tenant

to claim abandonment of the lease on the ground of sterility or unwork-

ability to profit (Goivans, 1871, 9 M. 485; affd. 1873, 11 M. (H. L.) 1;

Fleeming, 1871, 9 M. 730). See case of Shotts Iron Company, 1881, 8 li.

530, as to the lessee's right to terminate the lease on the ground of

sterility where special stipulations in lease. See also Waddclla Trt>., 1885,

13 K. 237, as to unworkability of minerals to profit to be determined by an

arbiter.

4. In the case of damage by fire, where the fire has arisen througli the

negligence of the lessee, and the subjects have been damaged or destroyed,

he has been held liable to restore {Bain, 1815, 3 Dow, 2:53). If, however,

the fire has been the result of accident, neither the lessor nor the lessee is

bound, independently of stipulation in the lease, to repair the loss ; and the

fact that there was an obligation in the lease to keep the subjects in

repair does not bind the tenant to repair damage by fire, unless occasioned

by his own negligence {Duff, 1870, 8 ]\I. 769). See also Drummond, 18G9,

7 M. 347, and Allan, 1882, 10 R. 383, as to the tenant's right to abandon on

account of damage by fire in circumstances stated, and amount of damage

required to entitle tenant to abandon.

"if the failure of the subject is due to supervening legislation, the risk

is with the tenant {Holiday, 1830, 8 S. 831 ; 2 Bell's ///. 103 ;
Donald, 188G,

13 E. 790).

5. An agricultural tenant has no right at common law and aj-art from

stipulation, to kill game other than hares and ral)ljits,as to which his rights

are now defined l)y the Ground Game Act, 1880 {M. of Tweeddalc, 18 June

1808, F.C.). Where, however, the landlord has unduly increased the game

on the farm beyond a fair average stock, the tenant has been held entitled
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to damages {Broadrood, 1855, 17 D. 340 aud 1139 ;
Symc, 1868, 6 M. 217).

An aoricultural lease does not confer a right of trout-fishing {Duke of

Richmond, 1861, 4 Irv. 10; Maxwell, 1868, 7 M. 142; aiid. 1871,9 M.

(H. L.) 1).

6. A tenant is not entitled, without the consent of the landlord, to change

the use of the subject from that for which it was let (Duke of Argyll, 1861,

23 D. 1236 ; lleid, 1868, 6 M. 768 ; revd. 1870, 10 M. (H. L.) 110). On the

other hand, the tenant is entitled to the exclusive possession of the subject,

except as to any rights and privileges reserved (either ex lege or by the

contract) to the landlord, and also to the absolute use thereof for the

purposes of the lease, and the benefit of any servitude rights belonging

thereto (Wood, 9 March 1809, F. C. ; see also Critchlcy, 1884, 11 E. 475).

Grtjwing timber is reserved from an agricultural lease ex lege {Boque, 1806,

Mor. App. " Enclosing," No. 2) ; and even where woods are let as an

accessory of a farm, the tenant can only cut timber for repairing or erecting

farm buildings, and not ibr purposes of sale {Touch, 1664, Mor. 423 and

15252).

7. The erection of buildings and fences, etc., or other improvements

by the tenant, except under the provisions of the Agricultural Holdings

(Scotland) Act, 1883, which will be afterwards noticed, or apart from

express stipulation in the lease or subsequent agreement with the landlord,

are made at his own risk, and he has no claim for the value thereof at the

termination of the lease. But a tenant may remove trade fittings or other

fixtures erected by him for his own convenience, or in connection with his

business, or if the buildings, machinery, or other fixtures fall within the

provisions of sec. 30 of the Agricultural Holdings Act, 1883, which will be

referred to hereafter. Subject to this right, they are, however, jwr/cs soli,

and become the property of the landlord if the right be not exercised

{Brand's Trs., 1876, 3 E. (H. L.) 16 ; 3Iillcr, 1894, 21 E. 658). They also pass

to the tenant's heir in heritage succeeding to the lease, to the exclusion of

his executor {Brand's Trs., supra; Beid's Exrs., 1890, 17 E. 519). The same

rule applies to dung made on the larm {Beid's Exrs., siq^ra). This right of

removal has been held to extend, in the case of a farm tenant, to wire

fences, wooden palings, and wooden folds for sheep of a temporary character,

voluntarily erected by him for his own convenience, and not in substitution

for previously existing fences {Dulx of Bucclcnch, 1871, 9 M. 1014), and,

in the case of a nursery gardener, to greenhouses and hot-bed frames, etc.

{Sime, 1861, 24 D. 202. See also Burns, 1880, 8 E. 226; Ferguson, 1885,

12 E. 1222; Murray, 1879, 6 E. 1163.) But a tenant is not entitled to

enforce a riglit of i-emoval of ])uildings authorised by his lease when he has

not im])lemented his own obligations under the lease {Smith, 1893, 21 E.

.330 ; Miller, supra).

8. There is an implied obligation on the tenant, apart from any express

stipulation in the lease, to pay tlie taxes and i)ublic burdens imposed by

the It'gislature or by the local authority in respect of occupancy, and it is

unusual in modern practice to take the tenant bound to ])ay any public

burdens other than those imposed on him by law. Wiiile tliere has

been no decision on tlie subject, the rule in ])ractice is that, a])art from

Ktijddation, the lamUord pays the wiiole taxes in the case of a furnished

llfHlKC.

9. The tenant is also bound to make payment of the rent stipulated in

the lease at the terms specified therein, and is not entitled to retain any
jiart thereof on account of any ilb(iniil elaims for damage, or otlicrwise,

which he may have against the landlord {Dryhrough, 1874, 1 E. 909

;
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Humphreij, 1883, 10 E. 647). On the other hand, the tenant has been held
entitled to a right of retention of tlic rent in the following, among other,
cases

: {a) Where a specific accessory of the subjects let has been inijiropfrly
withheld by the landlord {Kilmarnock Gas Liyht Co., 1872, 11 M. o8);
{h) where a road stipuhited for in a quarry lease was not made by the land-
lord {Guthrie, 1873, 1 E. 181) ; and (c) where there had been persistent
violation by the landlord of a condition in the lease (Davie, 1876, 3 E.
1114).

^

10. The tenant is also bound, except in the case of agricultural subjects,
to remove from the subjects of lease at the expiration of the tenancy. As
regards urban subjects let on lease, or for any period exceeding four rnonth.s,

he must, however, receive forty days' warning prior to the term of removal
before the Sheriff will grant warrant of ejectment under any a])pIication

presented to him for that purpose. See also the Eemoval Terms (Scotland)
Act, 1886 (49 & 50 Vict. c. 50), ss. 4-6. Sec. 5 of that Act deals with
tenancies not exceeding four months. In agricultural sultjects the
provisions

_
of the Agricultural Holdings (Scotland) Act, 1883, apply, and

special legislation has also been passed with reference to the tenure of

Crofters' holdings in certain counties in Scotland, the provisions of both of
which Statutes will be afterwards noticed under another head. Formerly a
summons of removing was necessary (executed and called forty days before
the expiry of the lease), unless the lease contained an obligation to remove
without warning, or the tenant had granted a letter containing such an
obligation, which is equivalent to a decree of removal under the lease

{Bain, 1852, 14 D. 1007). When the lease contains an obligation to remove
without warning, it nevertheless requires, except as to subjects falling under
the Agkicultural Holdings Act {q.v.), to be made efl'ectual by forty days'

previous notice, in order to the landlord's obtaining a warrant of ejectment.

See Sherift" Court Act, 1853, 16 & 17 Vict. c. 8, ss. 29-31 ; also 1 & 2 Vict,

c. 119, s. 8. Shotts Iron Company, 1857, 19 D. 755; Thomson, 1883, 10 E.

694; Macdonald, 1883, 10 E. 1079 ; Lord Macdonald, 1884, 12 E. 228.

11. W^hile a deed of entail may comprehend a leasehold right, it will, as

to the lease, be good inter han-cdes only. See also Entail Act, 1848, s. 49,

as to entail prohibitions, limitations, etc., contained in any lease of heritable

estate not being effectual against lessees born after date of lease, etc.

12. The heirs and executors of lessor and lessee respectively are

mutually liable for any unfulfilled obligations under the contract (subject, of

course, to the rules of law now existing with reference to the liability of lieirs

and executors for the debts of their ancestor or author), and a purchaser of, or

successor in land, takes the subjects purchased or acquired under burden
of all leasehold rights which have been validly granted by his author or

predecessor. He is also liable for any unfulfdled obligations to the tenant

under his contract, but may, under certain circumstances, have a claim of

relief against his author in the case of a sale for an adequate price if the

leasehold rights have not been excepted by the seller in the clause of

warrandice in the disposition, or disclosed to the purchaser before the

completion of the transaction. In any case, a prudent seller will invariably

except all leases from his warrandice, subject to any defects in the leasehold

rights themselves which the purchaser may be able to instruct.

13. A lease is not liable to the widow's right of terce ; it does not

require, except in the case of leases registered under the Eegistration of

Leases Act (which will afterwards be referred to), service to transmit the

right to it to the heir of the tenant, which vests in the latter ipso Jure (Boyd,

1761, Mor. 14375), and it cannot be used as a fund of credit, or assigned

S. E.—VOL. VII. 22
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in security (except in the case of long leases registered under the above-

mentioned Statute), unless possession follows upon the assignation {Brock,

1822, 2 Shaw, 52 ; 3 Wils. & S. 75 ; 5 S. 647 ; 5 Wils. & S. 476 ; llamsay,

1842, 4 1). 405).

14. Where rent is due at a certain term, the landlord then in possession

is entitled to enforce payment even although under obligation to account to

third parties {Lennox, 1893, 21 E. 77). As to the rights of pro indiviso

proprietors in the recovery of rents, see Scliaw, 1889, 16 E. 336.

15. A landlord is not liable in damages to a tenant for injury to the

subjects of let caused by the fault of another tenant {Lyons, 1886, 13 E.

1020).

As to the tenant's right to recover damages from his landlord and from

contractors employed by the latter to carry out operations on adjoining

premises, see Miller, 1885, 13 E. 309.

The special rights, obligations, and powers of lessor and lessee, and the

conditions applicable to particular classes of subjects, will be noticed under

subsequent heads.

6. Traxsmission of the Lease.— 1. Where assignees are not

expressly excluded, or where such exclusion is not implied at common
law, a lease is eft'ectually transmitted by assignation intimated to the land-

lord, and by the possession of the assignee following upon it. Without such

possession the right of the assignee is inelt'ectual, except in the case of

leases entitled to the benetit of the Eegistration of Leases Act, 1857 (20 &
21 Vict. c. 26), subsequently noticed, where registration is declared to be

equivalent to possession by the lessee.

Agricultural leases for the ordinary period of endurance, and when not

expressly granted to the tenant and his assignees, cannot be voluntarily

assigned without the consent of the landlord, the doctrine of delectus

personce as regards the tenant being, in such leases, an inherent condition of

the contract. They may, however, be adjudged by creditors, or taken up by
the trustee in a sequestration, unless they contain a clause so expressed as

to exclude all assignees, whether legal or voluntary, and trustees or managers
for behoof of creditors. If the adjudger or trustee is entitled, by reason of

the want of such exclusion, to take up the lease, possession must follow in

order to confer on him a valid title.

Leases of urban subjects, long leases of agricultural subjects, and leases

granted for one or more liferents, may be assigned, unless assignees are in

terras excluded, the term of endurance and the nature of the subject imply-

ing ex lege the power of assignation {Anderson, 10 July 1811, F. C.).

2. The right under the contract may also be transmitted by the granting

of a siih-leasc, if the tenant possesses the power of sub-letting either at

common law or by express grant ; but even where this power exists the

princiital tenant nevertlieless remains liable during the currency of the sub-

lease for the fulfilment of the whole obligations continued in the principal

lease, to the same ellect as if the sub-lease had not been entered into. In
grunting a sub-lea.se the original tenant is therefore in a less favourable

position than he would be as tlie grantor of an assignation of the lease ; for in

the latter case, when the a.ssignation is intimated to the landlord and assented

to by him, the original tenant is freed {Skene, 1825, 4 S. 25). An express

jxjwer to assign implies also a ])ower to sub-let. The sul)-lease can only be

granted subject to the conditions of the principal lease, and the warrandice
under the latter is available to the sub-tenant even although not specially

assigned {Maxv:ell, 1 1 July 1827, F. C. and 5 Shaw, 935).

3. As already mentioned, the lease may also be transmitted by



LEASE 339

succession to the heir of the tenant, or, in the case of ajrricultural subjectB,
by bequest, under tlic Agricultural Holdings (Scotland) Act, 188:1.

7. TEk'MJ.XATioy OF THE Lease.~\. A lease may l.c tcrnn'natcd in
various ways

—

(a) By the occurrence «.f a break in favour cf tbe landb.rd or tenant,
or of both landlord anil tenant, slipulated f(»r in the leasi! itself; but the
lease usually re(iuires liiat notice shall be given by the party desirin-r to
take advantage (tf tbe break.

"

(})) By the running out of the stipulated tenu of endurance, which is

known as the "ish," or by the tenant making, and the landlord agreeing
to^ accept, a voluntary Kcnuneiation of the contract. See Lyons, 1886,
13 B. 1020, as to cirect of a lienunciation accepted by landlord in dis-
charging tenant's claims, and Walkers Trs., 188G, 13 B. 1198, as to ellect
of general reservation of claims by landlord.

(c) By the occurrence of a conventional irritancy expressed in the lease.
{(I) By the occurrence of any of the statutory iriitancies provided for,

in the case of agricultural leases, under the Act of Sederunt anent
Bemovings of 14 December 1756, or the Agricultural Holdiuf's (Scjtland)
Act, 1883. ^ \ )

(c) By the bankruptcy or insolvency of the tenant, if this be stipulated
in the lease. But this is an option in favour of the landlord, and the lease
is not terminated f?f/«rfo by the occurrence of the bankruptcy {Bidoulac,
1889, 17 K. 144). See also this case as to effect of Benunciation of lease
by trustee upon landlord's claim in sequestration.

(J) By the destruction of the subjects chimnnm feitale, and if, in the
case of destruction by fire of houses or other buildings, the landlord
is not bound to restore them. In the event of destruction, or of damage
amounting substantially to destruction, the tenant is entitled to abandon the
subjects, and the lease is thereby terminated, unless the latter contains any
special provision for this emergency (see cases of Bain, Duff, Drummond,
and Allan, previously cited).

{()) The lease may also be terminated if the subjects be taken under
the authority of an Act of Parliament, for the purposes of the undertaking
authorised by any special Act, or in virtue of the powers contained in any
General, Municipal, Police, or Improvement Acts, but subject to claims
for compensation on the part of both landlord and tenant against the party
or local authority acquiring the subjects.

2. Special rules apply to notice of termination of the tenancy in the
case of agricultural subjects, and for the continuation of the lea.se by tacit

relocation, if such notice be not given by the landlord. These will be noticed
in the subsequent part of this article dealing with agricultural leases.

Beference may, however, be made here to the following cases as

illustrating the doctrine of possession of subjects by Tacit Biilocatiox, and
its effects as regards the landlord and tenant respectively : 2\h1, 1889, 17 If.

226 ; Sutherland's Trustee, 1888, 16 B. 10 ; Gilehrist, 1890, 17 B. 303; and
Montrjomcrie, 1895, 22 B. 465 ; also Eohh, 1895, 22 E. 885, as to aise of a
sub-tenant.

8. Special Coxditioxs, Statutory axd other Provisioxs,
Rights axd Odligatioxs of Landlord axd Texaxt, axd Forms
Applicable to Differext Classes of Leases.

A. Agricultural Leases.—The special provisions applicable to an
agricultural lease of lands are very numerous, and it is only possible in the

compass of the present article to indicate their leading features.

For the form of a lease of arable lands containing various stipulations,
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reference may be made to the Jarid. Styles, " Heritable Ifights," vol. i. pp. 574

d scq. Eeference may also be made to the Appendix hereto (Form A)
for a form of lease of arable and pasture lands containing numerous
provisions of a special character which will not be found in the Sl>/lcs.

1. The first point is the destination in the lease as regards the right

of tlie tenant. It is usually taken to him and liis heirs, and it is proper

and customary to exclude assignees, both legal and conventional, sub-tenants,

and managers or trustees for behoof of creditors, as also heirs-portioners.

Then follow a description of the suV)jects let, tlic period of endurance of

tlie lease, the term of entry, and the reservations in favour of the landlord.

These reservations should include mines and minerals, with right to work
the same on payment of surface damages to the tenant

;
power to resume

a portion of the lands let (the maximum extent being specified) for the

purpose of planting or feuing or other purposes ; right to the landlord to

make, alter, and use roads, straighten marches, and excanib lands with a

neighbouring proprietor or tenant (the value of any land taken from or

added to the farm, in virtue of these reserved powers, being ascertained by
arbitration, failing agreement between the parties); as also a reservation

of all growing timber, with right to cut and remove the same, and of game,

subject to the rights of ihe tenant therein as declared by the Ground Game
Act, 1880 (see case of Wehoood, 1874, 1 E. 507, as to right, prior to Ground
Game Act, of a tenant under an agricultural lease for 999 years to kill

rabbits), as also all fishings belonging to the proprietor. These reservations

are followed by a clause of warrandice on tlie part of the lessor, which
terminates his proper part of the contract.

2. The tenant's part begins with the obligation for payment of rent

at the stipulated terms, and the further obligation to pay his proportion

of all public and parochial burdens, one half of the annual premium of fire

insurance over the buildings on the farm, and the whole premium on an
insurance over the stock and crop, to be effected in name of the landlord.

These obligations are further supplemented by obligatory clauses as to

preservation of buildings and the keejiing of the drains, fences, and gates on
the farm in good order and repair (see Gordons Trs., 1870, 8 M. 906, as

to right of landlord to present application to Sheriff, at tenant's outgoing,

to have buildings and fences judicially inspected and reported on, and
Johnstone, 1894, 21 E. 777, as to landlord's liability for extraordinary

repairs to buildings). Then follow provisions as to the proper cultivation of

the lands l)y a system of rotation of crop])ing, either specified in the lease or

imi)orted by reference to the custom of the district, the proper stocking
of the farm (see Macdonald, 1888, 6 E. 168), the consumption on the farm of all

turnif)S and straw or fodder raised thereon, and the application to the
lands of the manure made thereon {Ncvison, 188:5, 11 E. 182; Lord Elihank,

1884, 11 E. 494).

As regards the obligation relative to cropping, if a regular system be
set forth in the lease, and the tenant is expressly taken l)ound to adhere
to it, this is frequently protected ])y the imposition of an additional rent
(which should be stipulated to be pactional and not penal) in the event
of the tenant acting contrary to the regulations.

The l(;asc then ])roceeds to set forth various stipulations with reference
to the, oi>ligali<)ns of the tenant in the last year of the lease, as to i)ayment
of rent and otherwi.se, and also the rights of the incoming and outgoing
tenants respectively relative to the waygoing crop. (As to liability for

meliorations by tenant as between successive heirs of entail, sec Learmonth,
1878, 5 E. 548.)
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The lease may conclude with an inilant clause jirovidiii^; for the

landlord's right to terminate the lease in the event of the tenant hccuming
bankrupt, or being seijueslrated, or volunfarily divesting himself of liis

estate by tlie execution of a trust deed f<jr behoof (jf crediUjrs, or by allow-

ing the rent of the farm to run into arrear for more than six months, and
also with an obligation to remove witliout legal warning or process of

removing at tlie termination of the tenancy.

3. The terms of the lease will vary to some extent, according as

the farm is

—

(a) Arable

;

(h) Pastoral ; or

(c) Partly arable and partly pastoral

;

and this will affect, inter alia,

(1) The term of entry. The usual terms of entry are as follows : In

the case of pastoral farms, "Whitsunday, and in the case of arable farms,

Martinmas, while in the case of mixed farms {i.e. partly aralde and partly

pastoral) the entry is to the houses and grass lands at Whitsunday, and to

the arable lands after the separation of the crop of each field, or at

^lartinmas following.

It is, however, necessary to determine, in the case of such mixed

farms, whether the farm is to be regarded as in fact an arable or a pastoral

farm, as various legal consequences follow this. It must fall under either

the one category or the other, and the matter is determined l)y the

preponderance and value of the arable or the pasture land respectively.

(2) The pai/mrnt of rent, to which the following rules apply :

—

(a) In arable farms the rents are legally payable at Whitsunday after

sowing, and Martinmas after reaping, the first crop under the lease ; but they

may be made conventionally payable at Martinmas and Whitsunday before

reaping the first crop, in which case they are known as "forehand," or

postponed to ]\Iartinmas and Whitsunday, or Candlemas and Lammas, after

reaping, in which case they are known as " backhand,"

(6) In pastoral farms the first half-year's rent is due at the term of

entry if that be the term of Whitsunday (on the ground that the grass

is presumed to have been " hained " during the preceding six months),

and the next half at Martinuuis following; and the same results follow

even although the entry has been at Martinmas of the previous year, the

first half-year's rent in that case becoming payable at Whitsunday following.

(c) In mixed farms, according as they are chietly arable or chietly

pastoral. Rents are now, however, since the abolition of the landlord's

right of hypothec, frequently made conventionally payable at six and twelve

months after the term of entry, and no postponement in payment is

granted.

(3) The proriiiion^ of the lease as to cropping the arahle land or the stockintj

of the farm,—including provisions as to the waygoing crop in an arable

farm, or delivery of sheep stock in a pasture farm. With reference to

the latter, see Duke of An/i/ll, 1889, 17 II. 1."'.5, and Lintvn, 1880, 17 K. 213.

4. Three important Statutes adecting agricultural leases have been

passed within recent times. These are

—

(1) The Hypothec Abolition (Scotland) Act, 1880 (43 Vict. c. 12);

(2) The Ground Game Act, 1880 (43 & 44 Vict. c. 47); and

(3) The Agricultural Holdings (Scotland) Act, 188:5(40 .^- 47 \ ujt. c.

62), as amended by the Agricultural Holdings (Scotland) Act, 1880 (52 &

53 Vict. c. 20).

Under the former law of Scotland the landlord of agricultural subjects,
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which were possessed under leases or other writings entered into prior to

11 Xovember 1881, held security for his rent by hypothec, which was

a right preferable to that of any ordinary creditor of the tenant, and wliich

extended, subject to certain limitations, over the whole stock and crop of

the tenant. In virtue of this right the landlord had the power of having

the hypothecated subjects applied towards payment of the rent due to

him, by means of the process of sequestration and sale. But by the

operation of tlie Hypothec Abolition Act this right in the person of the

landlord of " all land (inchuling the rent of any buildings thereon)

exceeding two acres in extent let for agriculture or pasture," ceased and
determined under any leases entered into after the date above mentioned

(11 November 1881). See Clarh, 1888, 15 R 458, as to effect of Act where
houses and lands have been separately let.

This Act, howevei', under sees. 2 and 3 thereof, gave to the landlord

certain remedies when rent was due and unpaid, in lieu of the right

abolished by it; but those sections were repealed by sec. 27 of the

Agricultural Holdings Act of 1883, and re-enacted therein with certain

alterations, to which reference will hereafter be made.

The Agricultural Holdings Act is an important Statute, and contains

numerous provisions with regard to the leasing and holding of agricultural

land in Scotland.

Sees. 1 to 26 inclusive thereof relate to compensation to be made to

the tenant for improvements executed by him upon the farm of the nature

specified in the schedule appended to the Act, and contain inter alia elaborate

provisions as to the mode of ascertaining the value of these improvements,
the procedure under the statutory arbitration authorised by the Act, the

deductions falling to be made from the tenant's claims, the counter claims

competent to the landlord. As to notices by tenant to landlord relative to

claims for compensation under Act, see Hunter, 1886, 13 R. 883 ; Strang,

1887, 14 R 637 ; and Blade, 1894, 21 I{. (H. L.) 72. Also Sinclair, 1892,

19 E. 780, as to particulars which should be set forth in notice ; and
Sinclair, 1887, 15 E. 185, witli reference to notice to landlord of improve-
ments proposed by tenant.

Sec. 27 provides, in lieu of tlie provisions of the Hypothec Abolition

Act thereby repealed, that :
" In any case in which tlie landlord's right of

hypothec for the rent has ceased and determined, when six months' rent

of the holding is due and unpaid it shall be lawful for the landlord to

raise an action of removing before the Sherilf against the tenant, con-

cluding for his removal from the holding at the term of Wiiitsunday or

Martinmas next ensuing after the action is brought : and unless the

arrears of rent then due are paid, or caution is found to the satisfaction

of the Sherilf for the same, and for one year's rent further, the Sheriff

may decern the tenant to remove, and eject him at such term, in the

same manner as if the lease were determined and the tenant had been
legally warned to remove.

"A tenant so removed shall have the rights of an outgoing tenant to

wliicii he would have been entitled if his lease had naturally expired at

such term of Whitsunday or Martinmas."
Sec. 28 relates to the notice; of termination of tenancy, and is to the

following etl'cct :

—

"Notwithstanding the e.xjiiration of the stipulated endiiraiice of any
lease, the tenancy shall not come to an end unh^ss written notice has been
given by either party to the other of his intention to bring the tenancy to

an end

—
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" (a) In the case of leases for three years and upwards, not less than

one year nor more than two years before tlie terniin;ition of the lease.

" (h) In the case of leases from year to year, or for any other period less

than three years, not less tlian six months before the termiujition of the lease.

"Failing such notice by either party, the lease shall be held to be

renewed by tacit relocation for another year, and thereafter from year to

year" (see Lord Macdonahl, 1884, 12 II. 228, as to notice required to prevent

tacit relocation in case quoted).

"Notice by the landlord to the tenant under this section shall be given

in the form and manner prescribed by tlie Sherilf Courts (Scotland) Act,

1853 (10 & 17 Vict. c. 80), and shall come in place of the notice required

by the said Act.
" Provided that nothing contained in this section shall affect the right of

the landlord to remove a tenant who has been sequestrated under the

Bankruptcy (Scotland) Act, 1856, or who, by failure to pay rent or otlier-

wise, has incurred any irritancy of his lease, or other liability to be

removed.
" The provisions relative to notice herein contained shall not apply to

any stipulation in a lease entitling the landlord to resume land for building,

planting, feuing, or other purposes, or to subjects let for any period less

than a year."

Sec. 29 authorises a tenant, by will or other testamentary writing, to

bequeath his lease to any person, subject to the qualifications set forth in

that section of the Act, to which reference is made.

Sec. 30 relates to a tenant's property in fixtures, machinery, etc., and

provides that where, after the commencement of the Act, a tenant affixes to

his holding any engine, machinery, fencing, or other fixture, or erects any

building for which he is not, under the Act or otherwise, entitled to

compensation, and which is not so affixed or erected in pursuance of some

obligation in that behalf, or instead of some fixture or building belonging to

the landlord, then such fixture or building shall be the property of, and be

removable by the tenant before, or within a reasonable time after, the

termination of the tenancy, but that subject to the further provisions as to

payment of past-due rents, and otherwise, contained in sec. 30.

Sees. 31 to 33 inclusive relate to Crown, ecclesiastical, and charity lands,

and need not be further referred to here.

Sec. 34 provides for the Act coming into force on 1 January 1884.

Sec. 35 declares that it shall not apply to any holding that is not either

wholly agricultural or wliolly pastoral, or in part agriculturul and m part

pastoral.^or cultivated in whole or in part as a market garden, or to any

holdincr let to a tenant during his tenancy in any office or employment

under the landlord. See Mackintosh, 1886, 14 E. 282, where Act held not

to apply to the lease of an hotel and thirty acres of land let as one subject,

and Taylor, 1892, 19 R. 309.
, , ., .

Sec. 36 strikes at any contracts or agreements made by the tenant in

virtue of which he is deprived of his right to claim compensation under tiie

Act in respect of any improvements specified in the schedule thereto,

except an agreement providini/ compensation in substitution for compensation

under the Act.
. ,

Sees. 37 to 41 contain various special stipulations, which need not be

referred to here.
,

.

The provisions of this Act in regard to arbitration have been fi^enoert

in certain particulars by the Agricultural Holdings Act, 1889 (o2 & 53

Vict. c. 20).
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In view of the provisions of sec. 36 of the Act of 1883, it is not now

unusual in modern agricultural leases for landlord and tenant to embody in

the lease an agreement providing for compensation for improvements

executed under the Act, and modifying in certain other respects, so far as

this is competent, the provisions of the Act itself as to arbitration,

compensation to the tenant, drainage, etc. The form of an agreement of

this nature, with relative schedules, is embraced in the form of lease A given

in the Appendix hereto. An alternative form of agreement and relative

schedule are also given separately under Form B in the Appendix

hereto.

It has been held that the termination of the lease by the sequestration

of the tenant bars the tenant's claims for compensation under this Act

{Walkers Trs., 1886, 13 R 1198); but not the voluntary renunciation of

a lease accepted by the landlord {Strang, supra).

Under the Ground Game Act, 1880, it is declared

—

Sec. 1, that every occupier of land shall have, as incident to and

inseparable from his occupation of the land, the right to kill and take

ground game thereon, concurrently with any other person who may be

entitled to kill and take ground same on the same land, but that subject to

the limitations set forth in the Act.

Sec. 3 renders void any agreement, condition, or arrangement which

purports to divest or alienate from the occupier the right reserved to

him l)y the Act.

The Act did not extend to lands embraced in any leases of game made

for valuable consideration to any third parties which were current at its

commencement. Further, it does not apply to any tenant possessing merely

a right of commonty over lauds, or of occupation for grazing or pasturage

for not more than nine months (s. 1, subs. 2). See Broun, 1882, 9 K. 1183,

and Fraser, 1882, 10 E. 396, as to killing of rabbits by spring traps, and

definition of a " rabbit-hole " under the Act.

5. As regards the landlord's security for rent under tlie law as it now
stands, it will have been observed that he has no priority over ordinary

creditors of the tenant.

Where rent is due, therefore, and unpaid, the landlord has now
(rt) The statutory remedies provided by sec. 27 of the Agricultural

Holdings Act above quoted for removing the tenant, or for obliging him to

lind caution for the arrears of rent then due and for one year's rent

further. See Lennox, 1893, 21 R. 77, as to title of an heir to sue a removing

in respect of non-payment of rent legally due prior to his succession, but

conventionally payalile sulisequent thereto.

{h) A remedy by se(|uestration and sale of the tenant's stock and crop for

the past-due rent, as in the case of any other subjects not agricultural, but

that subject always to a pari passu ranking only with the claims of other

ordinary and unsecured creditors of the tenant who may require such

ranking to be made.

Reference may also be made to the provisions of tlie " Act of Sederunt

anent Removings" of 14 December 1756, which relates to the irritancies

wliich may be incurred by a tenant by allowing his rent to run into arrear,

and to tlie tenant's obligation to remove at the ox])iry of the tack; but

sec. 27 of the Agricultural Holdings Act of 1883 provides that the

provisions of sec. 5 of this Act of Sederunt shall not apj)ly in any case in

which the procedure under the Act (jf 1883 is competent; and as that

procedure (which is to apply in every case in whi(di the landlord's right of

liypothec for nmt has ceased and deteniiiiieil) nnist now shortly be
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universal, it seems unnecessary to deal further in the present article with

the provisions of tliis Act of Sederunt.

G. It is not infro(jUont in certain of tlie norlhcn-n counties of Scotland for

landlords to grant wluit are known as improriiii/ Icdscs, whert;l»y the tenant

acquires a small farm or piece of unreclaimed land for a term of years

agreed on at a nominal rent, on condition of bringing it into cultivation,

fencing it, and erecting a dwelling-house and ollices snitahle to the farm

thereon. Leases of this nature were also of frecpient occurrence in the

18th century in tlie midland counties of Scotland, and were usually granted

for two or more liferents. The same principle was recognised in the case

of entailed estates by the passing of the Montgomery Act of 1770 (already

referred to), sees. 1-3 of which authorise the granting of such leases under

the conditions and for the periods therein set forth.

7. Additions to Buildings, etc.—It is also a matter of frequent arrange-

ment during the lease, where the tenant desires additional house or steading

accommodation, that the landlord shall expend the amount required to

provide this, and that the tenant shall pay interest on this improvement

outlay during the lease, or, on the other hand, that the tenant shall himself

execute the improvements, and receive, in respect of his outlay, either a

deduction from his rent, or an allowance of interest from the landlord. Wiiere

no such arrangements are voluntarily made between the parties, the rights of

the tenant as to buildings and other improvements added to the farm are

limited by the provisions of sees. 2 and 3 of the Agricultural Holdings Act

and the relative schedule, Part I. To improvements of this nature the

consent of the landlord is required, under the conditions laid down in the

Act, if compensation is to be claimed by the tenant in respect of them at

the termination of the tenancy. Even where such consent has not been

given, however, the tenant possesses a right of removal of the buildings

under the conditions specified in sec. 30 of the Act already referred to.

In the case of drainage, notice to the landlord is required under sec. 4 of

the Act (which relates to Tart II. of the schedule thereto), unless this

matter has previously been, or shall be, made the subject of special agree-

ment between landlord and tenant, which, however, is quite competent.

As to improvements to the lands themselves. Tart III. of the above-

mentioned schedule prescribes those to which the consent of the landlord

is not required, and in respect of which the tenant may claim compensation

for any value thereof unexhausted at the time of the determination of his

tenancy.

8. Should the tenant remain in possession of the holding after the term of

removal specified in the lease he incurs what are known as violent profits,

so called because they become due on account of the tenant's forcible or

unwarrantable retention of possession of the subject after he ought to have

removed. In agricultural subjects these are held to be the full profits

w^hich the landlord could have secured, either by possessing and cultivating

the lands themselves or by letting them to other tenants. In urban

subjects the violent profits are usually taken to be double the stij.ulated

rent {Watt, 1822, 1 S. 556; Gardner, 1877,4 li. 1091. See also HvuhU-

u-orth, 187G, 3 11. 304; and 1877, 4 K 369, as to case under mineral lease,

where landlord's remedy was held to be a claim for damages for breach of

contract, and not for violent profits).

If, however, the tenant, in resisting an action of removing at the land-

lord's instance, possess a prohahilis causa litigandi, the rent decerned for will

be limited to the rent stipulated in the lease, and if he litigates in good

faith he will not be lialde in violent profits until final decree is pronounced
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against Lim {Dnhe o/Bucclcuch, 1824, 2 Sh. App. 54 ;
Carncfjij, 1827, 6 S. 206

;

Stirliwj, 1831, 9 S. 276). A sub-tenant may be removed at the end of the

principal lease without calling the principal tenant as a party to the

action {Dulc of Qiurnshcrri/, 7 July 1810, F. C), but only if the sub-tenant

has been recognised by the landlord {Thomson, 1823, 2 S. 581).

B. Mineral Leases.—These embrace contracts for the letting of coal,

ironstone, shale, common or tire clay, limestone, freestone, etc., and are

distinguished from the leasing of lands or houses in this particular respect,

that the subject (except in the case of leases of works) perishes by the

lessee's use of it. His right is accordingly not limited to the possession of

the annual fruits of the subject let, but involves, by reason of the occupa-

tion and use of it, the gradual exhaustion of the subject itself. The

particular clauses api)licable to leases of tlie different subjects above

mentioued will be ibund on reference to the Jurid. Sti/les, " Heritable

Ivights," vol. i. pp. 605 et seq. Within the scope of the present article it is

impossible to notice them in detail. The provisions of these leases are

frequently very elaborate, and require to be framed with special care.

Their leading features may, however, be taken to be

—

(a) The letting of a speciHed area and of specified minerals at a yearly

fixed minimum rent, or, in the landlord's option, subject to the payment

of certain royalties or lordships, to be named in the lease, in respect of the

different minerals let.

{b) Powers and obligations on the tenants properly to fit and work the

fields, and to sink bores and pits, and form roads and railrcuids.

(c) Provisions regulating the working of the minerals, the keeping of

plans and surveys, and of books showing outputs and sales, with, in certain

cases, special provisions relative to the leaving of barriers with adjoining

fields in order to prevent influx of water, etc.

(d) Provisions as to payment by the mineral tenants to the landlord, or

to his agricultural tenants if the lands be let to third pai ties, of surface

damages in respect of land occupied or damaged, and for the restoration

thereof, or tlie payment of permanent damages in lieu of sucli restoration, at

the termination of the tenancy (see JA>r(l EipJiinstonc, 1886, 13 li (H. L.) 98)

;

as also for payment of damages occasioned to buildings already erected on

the lands, or to be subsequently erected by feuars and others from the

landlord, if this be agreed to by the mineral tenants.

(c) Provisions emitowering the landlord or incoming tenant to take over

engines, machinery, etc., at a valuation at the termination of the tenancy,

and as to the tenant's right to remove from the lands minerals in stock or

unsold at that date.

It is not infrequent in practice to give to tenants a trial lease for two

or more years, in order to enable them to ]»rove the mineral held by means

of bores, or tlie sinking of sliafts, and to permit of the field being properly

fitted with machinery, or to allow a l)reak in the lease at the end of that

time, and to ])rovidc that only lorilshi]ts on the minerals actually wrought

shall l)e ])ayable l)y the tenants during this trial or prol)ationary period.

The (lue.stion of "workability to ])rolit" has already ])een referred to

{Govmns, 1871, 9 M. 485 ; aifd. 1873, 11 M. (H. L.) 1 ). This is a risk which

tlie tenant now, however, generally ])roteels iiimself against by the stipula-

tion for a trial lease, or for breaks in tlu; lease; at recurring ]ierio(ls of every

two rir three years.

Minerals form in themselves a separate heritable estate, and it is of

frequent occurrence that a ])ro])rietor may sell or feu tlie surfacf! of the

lands, reserving the minerals, or may dispose of the latter, reserving the
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lands. In either case the reservation should be accompanied by express

rights to work the minerals, under an olJigatiun upon the landlord and his

mineral tenants, or upon the purchaser of the miniirals, as the case may he,

to pay surface damages to tlie proprietor of the surface of the lands. J^ven

witliout such stipulation, however, a feuar or proprietor is entitled to .surface

damages. But this does not apply to buildings erected subsetpient to the

leasing or working of the minerals, aj^art from express stipulation (see

Andrcu; 1871, 9 M. 554; rev. 187:5,11 M. 13; NciWs Trs., 1880, 7 If. 741).

A liferent proprietor of land is nut entitled to grant a lease of minerals

unless the right is included in the grant of the liferent ( Jrrt?-(//a<r, 1882,

9 K. 725 ;affd. 10 E. (H. L.) G5); but a liferenter by reservation may have the

power as regards a going mine, if there be no risk of exhaustion of the

minerals (Fasfon, 1831, 9S. 716). The fiar is entitled to let the minerals

on payment of surface damages to the liferenter (Eoxhnr/jh, 18 IG, F. C. 65).

An heir of entail is empowered to grant such a lease for an ordinary period

of endurance (see ante, p. 332, Eosebery Act, ss. 1 and 2).

The special provisions applicable to a lease of a stone quarry, which

differ materially from those in other mineral leases, will be found in

the Jurid. Styles, "Heritable Eights," p. 677. In a lease of this

nature an important point to be provided for is whether the tenant

is to be taken bound to fill up the quarry and restore the land to an

arable state, or pay permanent damages n\ lieu of restoration at the

termination of the lease, or whether he is then to leave the quarry open

and cleared for future working, and to give over the plant to tfie landlord

at a valuation. This will depend upon whether or not the quarry is likely

to be worked out and the stone exhausted during the currency of the lease

;

but the option should, in any case, be left with the landlord to declare at

end of the lease.

C. Various Rural Subjects.—Mills, salmon-fishings, a mansion-house with

shootings, and deer forests, all form proper subjects of lease, and reference

may be made to the Jurid. Styles, "Heritable Eights," for the special

provisions and forms applicable to each.

In the case of mills the lease usually includes the great or fixed

machinery (as forming a proper part of the heritable subject), and an

obligation upon the tenant to keep it in good working order and repair

during his tenancy.

In the case of salmon-fisliincjs, whether by net or rod, the right of the

lessee is, in addition to any special stipulations or limitations which may
be expressed in the lease itself, also limited by statute, as well as by various

special Acts of Parliament and the Eules and Eye-Laws of Commissioners

applicable to the principal rivers of Scotland and their tributaries, and to

the jurisdiction of local or district boards. These prescribe inter alia the

annual close time, the manner of fishing which is permitted, the size of net

which may be used, and the observance of the weekly interval, or " Saturday

slap " as it is technically termed.

In leases of shootings and deer forests, special provisions are usually

made as to watching and preservation, and the head of game which may be

killed, and other stipulations inserted with a view to protecting the subject

let from abuse or extinction l)y the tenant; while there is in all such leases

a general stipulation that the right conferred shall be exercised in a fair

and sportsmanlike manner, and that a sufficient breeding stock shall he left

on the ground at the termination of the tenancy. The tenant under a

lease of shootings and fishings has no power to sub-let, unless such power

is expressly given in the lease {Mackintosh, 1895, 22 E. 345). The following



348 LEASE

cases relate to questions arising out of such leases : Inylis, 1871, 10 M. 204

;

Kidd, 1875, 3 R. 255 (liability of landlord or game tenant ibr damage by

rabbits); Winans, 1883, 10 R 941 (removal of cottars in deer forest);

Critchley, 1884, 11 R. 475 (exclusive possession).

D. Urban Suljecfs.—These embrace inter alia houses, shops, manu-

factories, and subjects of tlie like nature.

Tlie lessee has an implied power to assign or sub-let, unless this right has

been expressly excluded by the lease ; but the privilege is not applicable to

the lease of a furnished house, nor does it entitle the assignee or sub-lessee

to change the use of the subject to any objectionable purpose.

In the case of assignees the assignation must, as previously indicated,

be intimated to and accepted by the landlord before the principal lessee is

relieved of his ol)ligations under the lease.

In the case of a sub-lease the principal tenant also remains bound, unless

the landlord has expressly agreed to relieve him thereof, and has accepted

the sub-tenant in his stead {SIccne, ante, p. 10). A sub-tenant is not bound

to remove without warning, and cannot be summarily ejected at the

instance of the proprietor {Roll, 1895, 22 \\. 885. See also this case as to

competency of an appeal under sec. 44 of the Judicature Act, 1825, against

a summary decree of ejection).

The usual obligations upon the landlord are, in addition to warrandice

of possession, to keep the subjects wind and water tight {lleid, 1876, 4 1{.

234, and Allan., 1891, 18 R. 932), and the drainage system in order. He is

also bound to pay his proper proportion of imperial and local taxes, and of

course the feu-duty exigible from the subjects, but is not—apart from

stipulation—bound to insure them against fire, nor to rebuild them if they

are destroyed from this cause.

With reference to the landlord's liability to repair defects in house, and

the tenant's right to discontinue his possession if same are not remedied,

see Henderson, 1888, 15 R. 859, and Welster, 1892, 19 R. 765.

The tenant, on the other hand, in addition to obliging himself to pay the

stipulated rent, usually undertakes to keep the interior of the subjects in

good order and repair, and to prevent deterioration (except from natural

decay) during his tenancy.

In the case of urban subjects let as a public- house or place for the sale

of excisable liquors, special provisions should be inserted in the lease for

the purpose of preserving the certificate of licence (see Juvid. ^tijlcs, vol. i.

pp. 686 c^ seq.).

Questions as to what are " fixtures," or what are the fittings whicli a

tenant of such sul)jects is entitled to remove, are of frequent occurrence.

The general rule of law, however, is that nothing can be removed which is

built into, or made to form part of, the structure of the house, or which

cannot be taken away without damaging the walls or floors {Burns, 1880,

8 R. 226).

E. Miscellaneous Suljects.—These may be regarded as embracing such

diverse subjects as teinds, railways, canals, docks, tramways, warehouses,

iishings belonging or unnexed to the Crown, and Cruwn minerals.

Ijca.ses of teinds are now of infrefpient occurrence.

Leases of railways and nthcr industrial undertakings arc subject to the

general rides of law before stated, but the jtrovisioiis in each case must be

made of sjjccial a])])lication to the piiiticular undertaking leased.

In the case of leases of (Jrown fishings there are no provisitms which

require to be specially noticed
;
wliiir in I he case of Crown miiicrals let to a

subject, such as gold, silver, and lead mines, the ordinary rules of mineral
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leases are also applicable to them, but the lordship or royalty paid to the

Crown is usually fixed at one-tentli of the pr(jduce of tlie mine.

Under the Crofters' Holdings (Scotland) Act, l.S8(i (40 & 50 Viet. c. 29),

as amended by the Crofters' Holdings (Scotland) Act, 1887 (50 & 51 Vict,

c. 24), the Crofters' Commission Delegation of Towers Act, 1888 (51 & 52 Vict,

c. 63), and the Crofters' Common Grazings llegulation Act, 1891 (54 & 55

Vict. c. 41), special provisions are made in regard to crofter lioldings in

certain counties embracing the Highlands and Islands of Scotland with a

view to obtaining security of tenure and the fixing of fair rents by the

Crofters' Commission, and these enactments also deal with the renunciation

of the tenancy, compensation for improvements, enlargomont of the holding,

the cancellation of arrears of rent, becpiest of the holding, stay of proceedings

for sequestration of crofter's effects, and many other provisions of a special

character. This legislation has introduced a tribunal between landlord and

tenant, and limited the ordinary contracting rights of parties in a manner

previously unknown as regards the leasing of other agricultural subjects in

Scotland. Its existence falls to be briefly noticed here ; but this subject has

already been fully dealt with under the article Ckoft—Ckofters' Holdings

Acts, in vol. iii. of the present work, pp. 393 et seq.; and reference is also

made to the Acts themselves.

The provisions of (1) the Lands Valuation Acts and (2) the Lands

Clauses Acts, with reference to the rights and obligations of tenants possess-

ing under leases, and the claims competent to them under these latter Acts,

are beyond the limits of the present article ; but see Eankine on Land-

ownership, pp. 208 et scq. and 879 ct seq. respectively with reference thereto.

Reference may also be made to the Small Holdings Act, 1892 (55 & 56

Vict. c. 31), ss. 2-4, in regard to the powers of county councils and the

rights of tenants in relation to land acquired and let under that Act.

II. Building and Long Leases.

By the Building or Long Lease the ordinary relationship of landlord

and tenant is in some degree altered, and a right is created which is more

of the nature of the feudal relationship of superior and vassal. There is,

however, this material distinction, that while under a feu-right the vassal

becomes, subject to the payment of the stipulated reddendo to the superior,

an absolute proprietor, with all the powers pertaining to that character,

except in so far as these powers are expressly limited or restricted by the

terms of his charter, the tenant under a building or long lease holds the

position of a quasi proprietor only, his title is a terminable and not a perpetual

one, and the landlord retains the radical right of property. Moreover,

the right of the tenant is further limited to this efiect, that technically he

cannot exercise actual rights of proprietorship beyond what he is expressly

authorised to do by statute or by the terms of the lease itself. But see

Gordon, 1883, 11 E. 67, where a tenant under a building lease of 99 years,

granted in virtue of the Montgomery Act, was held entitled to cut growing

timber on the land leased to him, for purposes connected with the buildings

erected thereon.

In practice, however, the tenant under an ordinary building lease acquires

a position analogous to that of an ordinary fee-simple proprietor, and by the

terms of his contract he is placed under obligations as to building, enclosing

the subjects leased, and otherwise, similar to those imposed on a vassal

under a feu-contract. The lease, moreover, is distinguished from an ordinary

agricultural lease of land in that it is usually restricted to a comparatively

small area of ground, and that it is of longer endurance—99 years being a
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usual term, and 999 years not an uncommon one. It is accordingly by
o]ieration of law assignable without any special destination to assignees,

unless these have been expressly excluded ; and the ground let may like-

wise be made the subject of a sub-lease without a special power to sub-let.

The yearly rent is in most cases at least double or treble the agricultural

value of the lands let ; and in order to secure the rent it is usually made a

matter of express stipulation in tlie lease that a house of sufhcient annual

value shall be erected by the tenant within a ceitain limited time, and
thereafter maintained in good order and repair, and of at least the minimum
annual value stated, during the currency of the lease. To these obligations

are added what may be termed ordinary building conditions, e.g. against

erecting more than one house, defining the character and elevation of the

house to be erected, and making provision for the enclosure of the ground

and the formation of pavements, drainage, etc. It is also usual to reserve

to the proprietor all rights in mines and minerals, and in certain cases to

add a clause of pre-emj)tion ; but, in contradistinction to the terms of feu-

contracts, it is unusual to insert in the lease irritant and resolutive clauses,

or certain others specially applicable to the relationship of superior and

vassal, such as a stipulation for casualties of superioiity, or a fixed payment
in lieu thereof, in terms of the Conveyancing Act of 1874.

The granting of building or long leases by fee-simple proprietors was

not recognised by the legislature, nor the legal elfect of these leases defined

by statute, until the passing of the Registration of Leases (Scotland) Act,

1857 (20 & 21 Vict. c. 26), the terms of which will be afterwards noticed.

By the Trusts (Scotland) Act, 1867 (s. 3), before mentioned, it is made
competent to the Court of Session, on the petition of trustees acting under

any trust deed, to grant authority to the trustees to do any of the acts

specified in the section, and inter alia "to grant feus or long leases" of the

heritable estate, or any part of it. But the Court are to be satisfied that the

same is expedient for the execution of the trust, and not inconsistent with

the intention thereof; and they are authorised to determine all questions

of expenses in relation to such applications.

If, however, all the beneficiaries under the trust in existence at the date

of the p)Ctition are of full age, and capable of acting, the same section

provides that it shall be in their power, by deed of consent, to grant authority

to the trustees to do any of the acts therein mentioned, the same not being

inconsistent with the intention of the trust; and such authority being

obtained, the Act declares it to be as valid and effectual as if the authority

of the Court had ]treviously Iteen obtained thereto. In the case of J'efrie's

Trustees (1868, 7 M. 64) it was held that where the trustees of a charitable

foundation were directed by the trust deed "not to sell or dispose of"

certain subjects, part of the trust estate, they had no power to grant a 99

years' lease thereof on terms advantageous to the trust. This action had

apparently been raised before the passing of the Tiusts Act, 1867, s. 3 of

which was not founded on tiierein. See, on the other hand, Birkmyrcs Trustees,

I'dUioncrs (1881, 8 K. 477), where the Court authorised trustees to grant a

lease of certain trust subjects for 999 years, the expediency of whicli course

was beyond di.spute, and the same held not to be inconsistent with the inten-

tion of the truster. See also Carli/le, 12 March 1869, 41 Jur. 342, as to

validation by inescrijjtive po.sse&sion for forty years of an informal and

incomplete lease for 99 years.

With regard to Entailed Proprietors it was, by the Act 10 Geo. III. c. 51

(th(! Montgomery Act), en;i(;tcd, on the recital that the building of villages

and hfjuses upon entailed estates niiglit, in numy cases, be beneficial to the
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public, "and might often be undertaken and executed if heirs of entail were

empowered to encourage the same by granting long leases of lands for the

purpose of buihhng," that it should he in the power of eveiy proprietor of

an entailed estate to grant leases of land for the pnrpose of huihling for any

number of years not exceeding 99 years. This pcjwer was, nevertheless,

limited liy the Statute (ss. 4 to 8 inclusive) in the following respects :

—

(1) Not more than live acres are to be granted to any one person, either

in his own name or to any other person or persons in trust for him.

(2) Every such lease must contain a condition tiiat the lease shall be

void if one dwelling-house at least, not under the value of £10 sterling, is not

built within the space of ten years for each half-acre of ground conqire-

hended therein, and that the said houses shall be kept in good tenantable

and sutlicient repair.

(3) The lease is to be void whenever there shall be a less number of

dwelling-houses than one, of the value foresaid, to each half-acre of ground,

kept in such repair as aforesaid, standing upon the ground so leased. These

conditions, if not fulfilled, infer a nullity of the lease {Carriclc, 1868, 6 M.

(H. L.) 101 ; Carter, 1890, 18 K. 353).

(4) The power of leasing conferred by the Statute is not to extend to or

comprehend the manor-place, offices, houses, gardens, orchards, or enclosures

adjacent to the manor-place which have usually been in the natural posses-

sion of the proprietor, or have not been usually let for a longer term than

seven years when the heir in possession was of lawful age. See Montfjomerie,

1895, 22 R. 465, and authorities there cited.

(5) No lease is to be granted under the authority of the Act for the

purpose of building villages or houses within three hundred yards of the

manor-place usually in the natural possession of the proprietor.

(6) All leases granted under the Act are to be so granted for a rent not

under the rent payable by the last lease or set, and without grassum, fine, or

other benefit reserved or accruing directly or indirectly to the granter of the

lease other than the rent payable under the lease.

(7) No lease is to be granted for less rent than was payable under the

last lease, nor {a) until after the determination of any former lease of the

same subjects, or {h) till within one year of such termination.

(8) If the deed of entail under which the lands are held should either

expressly or by implication contain powers of leasing more amph^ than are

given by the Act, the heir of entail in possession is to be at liberty to

exercise such powers in the same manner as if the Act had not been passed.

A form of lease by an heir of entail granted under this Statute, and

containing also various special stipulations, is printed in the Appendix to

this article. Form 6.

Under the Entailed Estates Act of 1840 (3 & 4 Vict. c. 48) an heir of

entail in possession may " grant or dispone in feu, or let or lease, " for any

period of endurance," for such yearly feu-duty or rent as may be agreed

upon, though inadequate and below the just value, portions of the entailed

estate to the extents and for the purposes therein specified, viz. not exceed-

ing one-fourth of an acre as a site for a place for public Christian worship,

one acre for a burying-ground attached thereto, one-eighth of au acre for a

dwelling-house for a minister or schoolmaster, one acre for a schoolhouse

and playground attached thereto, and half an acre for a garden attached

to such dwelling-houses respectively (s. 1). But this power is granted

subject inter alia to the following conditions :—The feu or lease nmst be

sanctioned under an application to the Sheriff for that purpose (s. 3). No
grassum, fine, or other consideration is to be paid to the heir of entail in
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possession, or the lieir of entail consenting thereto (s. 1). Where the heir

possesses more extensive powers of leasing or feuing under the deed of

entail, these are not to be interfered with by the Statute (s. 2). The heir of

entail' is not to be liable to forfeiture or loss of right by granting the feu or

lease (s. 4). The lands or buildings thereon are not to be diverted to or

used for any purpose other than that for which they were granted, and

buildings must be erected within five years, and occupied for the purpose

stated in tlie lease or feu-right (s. 7). The feu-charters or leases granted

are, wlien recorded, to be ellectual to the successors in othce of the grantees

without any transference or renewal of the investiture (s. 5). Alienations

by assigning, disponing, or sub-letting are prohibited ; as also borrowing

upon the security of the subjects; and adjudications of such lands are

declared inept (s. 6).

Under the Rutherfurd Act (11 & 12 Vict. c. 36, s. 4) an heir of entail

in possession is empowered, subject to the authority of tlie Court being

obtained, to lease and feu the estate in whole or in part with tlie like

consents as were by that Act required to a disentail {Christie, 1888, 15 E.

793). The same Statute in sec. 24 confers on an heir holding under an entail

dated prior to 1 August 1848 power to grant feus or long leases of not more

than one-eighth in value of the whole estate for the highest feu-duty or rent

obtainable \\)\\i notice must be given to the next heir, and the sanction of

the Court obtained. See Farquharson, 1870, 9 M. GO (observations of Lord

President), where it was held that a long lease under this Act included any

lease exceeding one of ordinary duration.

The Entail Amendment Acts of 1853 (ss. 6 and 13) and 1868 (ss. 3, 4,

and 5), and the Entail Act of 1882 (ss. 4-6), contain further provisions as

to the Wanting of long leases by heirs of entail, and inter alia extend (Act

of 185:?, s. 13, and Act of 1882, s. 4) the powers of heirs under old entails

to heirs' holding under entails dated subsequent to 1 August 1848, where

such powers are not expressly excluded in the entail itself.

These extended powers embrace : (1) (Act of 1853) Authority to the Court,

on application of heir, to fix minimum rate or rates of tack-duty for the

particular area or areas of ground sought to be leased, and to approve form

of long lease therefor ; the heir being thereafter empowered to grant leases

in accordance therewith not exceeding in cumulo the extent authorised by

tlic Rutherfurd Act as above mentioned. (2) (Act of 1868) Tower to grant

building leases for any period not exceeding 99 years, excepting

garden,"^orchard, policies, or enclosures adjacent to mansion-house, on

application to Sheriff, and on notice to next heir of entail,—the ground being

leased within ten years from the date of the Sherilfs deliverance, at a rate

or rates to be fixed on the report of one or more skilled persons. But the

leases are to be void if buildings of the annual value of at least double the

rent are not built williin five years on the ground comprehended in each

lease, and these Iniildings are constantly to be kept in good tenantable and

sufficient repair. There are also other conditions, for which see the sec-

tions of the Act above referred to. (3) (Act of 1882) Power to lease

lands, not exceeding two acres, for scientific or public purposes as before

mentioned, and making any authority to lease granted to a preceding

heir available to his successors in the estate.

With reference to all tliese powers, the prohibition against the taking

of any gra8sum,fine,or consideration other than the annual rent is universal.

See" also article Entail, vol. v. of i)resent work, ]>. 47, and cases

of Earl ofKinvoull, 1862, 24 D. 379 ; Stewart, 1882, 9 II. 458 ;
and Christie,

1888, 15 K. 793, there cited.
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It liiis already been shown that under the Act of 1449 it was essential

that the tenant under a lease should complete his right hy posscssio7i of the

subjects let, in order that the same should be valid against a singular

successor, and that the right of the original lessee, or of an assignee, or sub-

lessee from him, was preferable according to the priority of possession

following upon the right, and not according to the date of tlie right founded

upon. A conscH|uence of tliis rule of law was that no effectual security

could be given to a creditor by the party in riglit of tlie lease, over the

subject of his right, unless the creditor could complete his security by

entering into possession of the subjects, which might be impracticable, or

might l.)e expressly debarred by reason of the lease itself excluding assignees

or creditors, legal or voluntary.

By the llegistration of Leases (Scotland) Act, 1857, above referred to,

however, the tenant under a long lease was enabled to make his lease-

hold right a fund of credit, and to give to a creditor a valid security over

the subjects leased, which should be good in any (question with a singular

successor of the landlord, although the right of the creditor had not been

completed by actual possession of the subjects contained in the lease.

This was effected by authorising the lease to be recorded for publication

in the Register of Sasines, which, subject to the limitations stated in the

Act, was declared to have the effect of possession. Tenants, therefore, who

possess under leases which fulfil the requirements of this Statute have

now substantially the same rights and privileges as feudal proprietors

possessing under feu-rights, in so far at least as their rights of assigning

the leasehold subjects, or borrowing upon the security of them, are concerned.

The requirements of the Act are as follows :

—

1. The lease must be probative, i.e. either holograph or tested, according

to the requirements now in force relative to deeds executed in Scotland

(see Conveyancing (Scotland) Act, 1874, s. 1); but the lease may have

been executed either before or after the passmg of the Act.

2. The period of endurance must not be less than 31 years, but

may be for any greater number of years that shall be stipulated (s. 1).

3. Leases containing an obligation upon the granter to renew thesame

from time to time at "fixed periods, or upon the termination of a life or

lives, or otherwise, are to be deemed leases within the meaning of the Act,

provided that such leases shall, by the terms of such obligation, be re-

newable from time to time, so as to endure for a period of 31 years

or upwards. Tlie provisions of this section appear to be somewhat

ambiguous, but its effect is that the lease must be actually or practically

for a period of not less than 31 years (Bell's Led. p. 1201).

4. The registration of the lease must take place at, or subsequent to,

the term of entry. See sec. 2, which declares such leases to be effectual

against any singular successor in the lands let whose infeftment is posterior

to the date of such registration. This section also provides that registra-

tion of such leases shall only be necessary for the purposes of the Act.

5. As regards all leases dated subsequent to the passing of tlie Act

(10 August 1857), unless these are executed in terms of an obligation to

renew contained in a lease granted prior to that date, and unless of subjects

held by burgage tenure, the name oi the lands of which the subjects let form

part must be set forth (s. 18).

6. Except in the case of leases of mines and minerals, and of lands

held bur-nve, the cedent of the land let must also be set forth, and the same

must not exceed fifty acres (s. 18).

But a lease, although possessing all these requisites, and iluly recorded

S. E.—VOL. VII.
'^^
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in the cappropriate Ivegister of Sasines, will not be effectual against singular

successors unless the proprietor by or on whose behalf it is granted holds

a complete feudal title by infeftment.

It has also to be noted that leases granted prior to the passing of the

Act, or in implement of an obligation to renew contained in a lease of

such prior date, do not fall within the requirements of sec. 18 as to setting

forth the name and extent of the lands let, or the provision that such

extent must not exceed lifty acres.

Sec. 1 authorises leases fulfilling the requirements mentioned above to

be recorded in the Eegister of Sasines, or, if the subjects were (prior to

the Conveyancing Act of 1874) held by burgage tenure, in the Burgh

Eegister ; and by the same section assignations and translations thereof, and

assignations in security, may be recorded in the same way.

By sec. 3 recorded leases may be assigned in whole or in part, and such

recording vests the assignee in the right of the granter, the assignation

beinfT in tlie form given in Schedule A annexed to the Act ; but such

assigiiation is to be without predjudice to the landlord's right of hypothec,

or other rights. See case of Rodcier, 1867, G M. 24, where, in a question

between two assignees, it was held that the assignee who had completed

his right by recording the lease had a preferable title to that of a prior

assignee whose right was latent and had not been made public.

By sec. 4 such leases may also be assigned in whole or in part in

security for money borrowed, or of annuities, or provisions to wives or

children, or in security of cash credits or other legal debt or obligation.

The assignation will be in the form prescribed under Schedule B, and the

recording thereof constitutes a real security over the lease to the extent

assigned, and completes the right of the assignee thereunder.

Sec. 5 provides for the completion of the title in the manner thereby

prescribed of any party who is not the original lessee under the lense, \vhile

sees. 7 to 11 inclusive also deal with the matter of the completion of titles

by heirs, disponees, assignees, adjudgers, and others.

By sec. 6 it is provided that, in default in payment of the capital sum

for which such assignation in security has been granted, or of a term's

interest or annuity for six months after the same shall have fallen due, the

creditor may obtain from the Sheriff a wanant to enter into possession of

the lands and licritages leased, and to uplift the rents and sub-let the same

;

but he is not to be personally liable to the landlord in any of the obligations

and prestations of the lease until he shall have entered into possession of

the subjects.

Sec. 20 confers on tlu^ creditor a right of sale similar to that possessed

by the liolder of a bond and disposition in security under the Heritable

Securities Act of 1847 (10 & 11 Vict. c. 50), which, in terms of sec. lOo of

the Titles Cons(.lidation Act, 18G8, is still in force as regards this matter.

Sec. 12 declares that all leases, assignations, translations, and all

adjudications of such leases or assignations in security, are, in competition,

to be preferable according to their dates of recording.

By sees, 13 and 14 renunciations or discharges of recorded leases, or

decrees of rtiduction thenMtf, or of assignations of such leases, are likewise

to be recorded in tiie J^igister of Sasines; while, sec. 1;' jircscribes the

mode of regi.stration, and declares tliat extracts of such writs aic lo make

failh in all cases except where offered to lu: iniproven.

Sec. 10 provides that (extracts may be recuriled wlieie any lease shall,

])cfore tlie ijassing of the Act, have been recorded in th(! Books of Council

and Session, or of any Sheiiff (Jourt, and that the recording of such extracts
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shall be as valid and effectual as if the original lease had been presented for
registration under the Act.

By sec. 1G registration of such leases, or of assignations thereof, or other
deeds relative thereto provided for under the Act, is, as has been already
mentioned, made equivalent to possession, to tlie effect of establishing a
preference in virtue thereof in favour of the grantee or tlie party in rif'ht

of the lease (see Iio(I(/cr, 1867, G M. 24).

The Schedules to the Act contain forms of assignation of a bond and
assignation in security, a translation thereof, notarial instruments for the
completion of the title of parties acquiring a right to the lease, and of writs
of acknowledgment in favour of an heir in the lease, or of the heir of a
creditor in right thereof (see Stroijan, 1890, 17 If. 1170), as well as of a

discharge of a bond and assignation in security, to which reference may bo
made. Eeference may also be made, for further guidance as to forms, etc.,

to the Jurid. Styles, " Heritable Eights," pp. 716 et seq.

See Hunter on Landlord and Tenant, Eankine on Landoiunersliip,

Eankine on Leases, and Johnston on The Agricultural LLoldiufjs Act, 1883.

APPENDIX.

FORM A.

{Agricultural Lease.)

It is Contracted and Agreed between A., heritable proprietor of the Landlord aud
lands and others hereinafter let (he and his heirs, successors, and assignees Tenant,

being hereinafter referred to and designated, when not named, as "the
proprietor," or " the hmdlord "), on the one fdrt, and B. (he and his heirs

and successors being hereinafter referred to and designated, when not
named, as "the tenant"), on the other j^art, in manner following. That is to

say, the said A., in consideration of the rent and other prestations after

written, and under the reservations, conditions, provisions, and declarations

after exjiressed, hereby lets to tlie said 1>. and his heirs, excluding heirs-

portioners (the eldest heir-female, when the succession would devolve by
law on heirs-i)ortioners, succeeding without division), and also excluding
sub-tenants and assignees legal or voluntary, and creditors or managers for

creditors in any form, unless Avith the consent in writing of the jiroprietor
;

but with power to the tenant to destine this lease by will to any member
of his family, or to his widow, subject to the written approval of the

proprietor, and provided that the legatee shall possess the necessary means
of stocking the farm ; which arrangement relative to the bequest of the

lease shall sixpersede the provisions of the "Agricultural Holdings
(Scotland) Act, 1883," as to the bequest of leases, which are hereby
superseded accordingly by mutual consent,—All and Whole the lands and Lands let.

farm of , with the houses, yards, and pertinents lying in the
parish of and county of , as the same were tenanted and
l)ossessed Ijy C, and arc shown within a yellow border on the Ordnance
Survey sheet or sketch plan of the said lands hereto annexed, And that

for and during the space of nineteen years from and after the twenty-eighth
day of May , which is hereby declared to be (or to have lieen) tlie

term of the tenant's entry to the ])remises in virtue hereof, and from
thenceforth to be peaceably occu])ied and possessed by the tenant during
the said space of nineteen years : But declaring that either proprietor or Moveable

tenant shall, su1)ject to the provision after written, have the privilege or Break,

option of a break at any term of Whitsunday (being the twenty-eighth day ™, ]

'

,

of May) which shall occur during the currency of this lease,— that is to ,,oVuv Vomfircil
say, shall have a right and ])ower to declare this lease to be at an end, or l)yeitlierp.artv.

to reliiKpiish or renounce the same, at the said term, provided the party
desirous of exercising surh privilege shall give three years' previous notice

in writing to the other party of his (the former ])arty's) intention to take
advantage of the said break, and provided that, before tlie relinquishment
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or renunciatiou of the lease shall become eftectiial, all rents and arrears of

rents due by the tenant shall be paid to the proprietor, and all the other

obligations incumbent upon the tenant, wht-ther during the tenancy, or on

Reservatious. the tenant's outgoing or otherwise, shall be fulfilled : Reserving to the

landlord during the currency hereof—i'Vr^^ Power and liberty at any time

to resume possession of such i)art or parts of the lands hereby let to an

extent not exceeding imperial acres as may be required for the

purpose of planting, fcuing, or otherwise, the tenant being entitled to a

yearly deduction from the rent on account of such land as may be resumed

at a "rate to be agreed upon l>etween the parties, and failing agreement,

then at a rate to be fixed by two arbiters mutually chosen as after mentioned,

but under the obligation on the landlord at his own expense to enclose

any ground so resumed with a suitable fence, the tenant being thereafter

bound, without compensation, to keep the said fence in good order and

repair during the currency of the lease : Second, All iron, coal, limestone,

freestone, saml, gravel, clay, and all other minerals, metals, and fossils in

the said farm, with full power and liberty to himself or others to work,

win, and carry away the same, and to take and occupy ground in connection

therewith, erect buildings and works necessary therefor, and to carry the

said minerals under or over the lands hereby let, on payment of surface

damages as after mentioned : And also reserving power to the landlord to

alter or straighten marches and excamV) ground with any neighbouring

proprietor or tenant, the value of any ground that may be taken oft" or

added to the said farm by such excambions being ascertained by arbitration

as aforesaid, and deducted from or added to the rent hereinafter stipulated :

As also the exclusive right to all trees, woods, and jdantations upon, and

all ground on which there are any plantation belts or clumps within the

bounds of, the said farm hereby let, and a right of road to and from the

same ; as also the right of pasturing or cutting the grass within any

plantation belts or clumps, and power to alter existing roads and burns,

and make drains, ditches, and fences ; as also the right to use all roads or

footpaths within or through the said farm, and the jjroperty and use of all

water in streams or springs rising in or traversing the lands, subject to the

proper use thereof by the tenant for the purposes of the farm only : And
it shall not be competent to the tenant to make any claims for damages or

otherwise against the landlord in any year of this lease whereof the rent

has been paid and unconditionally discharged : Declaring nevertheless that

the tenant shall always be bound to pay his rent in full in the first

instance, irrespective of any claims for damages or otherwise, and shall not

be entitled to retain any part thereof on account of such claims ; but he

may intimate the said claims to the landlord or his factor along with or

prior to the ])ayment of said rent if he shall think pro])er : Third, In so

far as not inconsistent with the Ground Game Act, 18H(), the whole rabbits,

hares, and other game on the said lands, and the fish in the rivers and

streams, with the exclusive privilege of hunting, fowling, and fishing on

the same, l)y himself or by others liaviiig his authority ; the tenant being

hereby bound to jjrotect the jtlantations and fences and also the game on

the lands, and to warn off tresi)assers : As also not to keeji or allow to be

kept l)y his servants or others any dogs not re<(uired for the ])urpose of

attending to the sheep or cjittle on the said farm: Dei'laring always, as it

is hereby provided and declared, that no measurements or other i)articulars

regarding the extent, acreage, or lioundaries of the farm hereby let,

whether conUiined in advertisements, conditions of let, or otherwise, nor

the accuracy of the idan or sketch hereto annexed, are warranti'd by the

landlord, and that the said tenant shall be held to have satisfied himself

as to the extent and boundaries of the said farm hereby let, and also as to

all other particulars relative thereto, and that no claim shall be coinjietent

at the instance of cither i)arty against the other in the event of its being

hereafter found that the subjects either exceed or fall short of the measure-

ment to which tlnty are at present believed or un<lerstood to extend :

W'.irramlicp. Wliicli tack, with and imder the conditions, reservations, i)rovisions,

restrictions, and declarations before and after written, tlie said A. l>in<ls and

obliges himself, and his heirs and successors in the said lands, to warrant

IU;iit. at all hands : h'or which causes, and on the other jtart, the said />'. binds

and obliges himself, his heirs, executors, successors, and re]iresentatives

whomsoever, to ]iay to the said A., his lieirs, executors, or assignees, or to
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his or their factor for the time heinfr, the sum of £ sterliiif,', in Terms of

name of yearly rent, and lliat lialf-yearly, cluring the curroncy hereof, in '':iy"ii'i"t-

e({ual jiort ions, at Martinmas and Wliitsujulay aflcir eiiliy, lief^'inniiif^ IIk;

first term's j)aymcnt at the term of Martinmas (tliat is to say, the 1 Ith day
of Novemlier) and tlie next term's iiaymont at IIk; tiMin of

Wliitsnnday (that is to say, tlie lolli day of l\[ay) following,', in full of tin;

first year's rent under this lease, aiid so forth half-yearly and terndy

ihereafter during the oecupaney of the lands hcreljy let, with a lifth part

more of each term's rent of lii[uidate penalty in case of failure in the

j>unctual payment thereof and the interest of each term's payment at the

rate of live per centum per annum from the respective terms of payment
thereof during the not-payment : Declaring that the whole of the rent of

the last year's occupation, or last year prior to a hreak, or to the termina-

tion of notice of a In-eak under these i)resent.s, shall be payable one month
prior to the term of Whitsunday (that is to say, the 15th day of ^lay) in

that year and before any jiart of the stock or crop has been removed from

the ground, or security shall be given to the landlord therefor, to his

satisfaction, prior to such removal in addition to any other security

provided for under these presents : And further, the tenant agrees, if Security for

required by the landlord, to pay the premium on a bond of security in '^"^•

favour of the landlord to be granted by some respectable insurance

company for a sum e(iuivalent to a year's rent, and shall duly exhibit

the receipt, showing that such prenuum had been paid for the ensuing

year, at each term of Whitsunday when entering upon another year's

possession of the sul)jects hereby let : Further, the tenant binds and Residence and

obliges himself personally to reside, or, in the event of his having a Stocking,

residence elsewhere, to provide a competent substitute to reside, personally

upon the farm, and to have and keep continually a sufficient stocking of

every kind thereon, which shall be bond fide his (the tenant's) own property
;

and, in so far as the land herel)y let is arable, to lalwur and manure the

same in a proper and husbandnianlike manner, and so as not to run out or

deteriorate the land : And the tenant also binds and obliges himself to pay

the tenant's proportion of all public and parochial burdens which may for

the time be incumbent upon him by law or conformably to the usage of

the said first ]jartv's estate ; as also in the last year of his occupation of the Croppnig for

lands hereliy let to give any land intended for green crop one ploughing
J,p''p„jj^t[ou.

before the winter sets in, and to allow the incoming tenant to enter on

and work the said arable land and the garden ground after the first day of

March preceding the termination of his tenancy ; and he also binds and

obliges himself not to graze either sheep or cattle upon the meadow laiuls

or young grass after the first day of A])ril preceding the termination of his

tenancy, and to leave for the use of the landlord or incoming tenant all

farmyard and other manure that may be upon the said lands, which shall

be paid for by the landlord or incoming tenant according to its value, as

the same mav be ascertained (failing agreement) by arbitration as after

mentioned : And, further, if the tenant shall, in the ojjinion of the

landlord, have mismanaged either the grazing or arable lands and

deteriorated the same, the tenant shall in that case pay such additional

sum over and above the rent then due as shall be ascertained by arbitration

as after mentioned : And, further, the tenant accepts the houses, offices, and Buildings,

other buildings now on the farm, and also the fences, dykes, drains, and

ditches thereon as in good tenantalde order and repair, and l)inds himself to

keep the same, and also any additions that may be made thereto during his

occupation, constantly in good order and rei)air in manner after mentioned,

and the said houses, offices, and other buildings in a pro])er sanitary

condition ; and also to kee]) clean and in order all courtyards, passages,

burns, springs, wells, cessjiools, house and other drains, and manure bins

that mav be upon the lands hereby let, conformably to the recpiirennnts

of the Public Health Acts, and specially to replace or renew from year to

year all chimney-cans, house-riggings, slates, gutters, ihones, down-pipes,

windows, doors, etc., that may be injured or destroyed by storms or other-

wise ; to point chimney -heads, skews, galjles, walls, and other masonry

buildings, or erections that may recpiire the same for their due and

proper i)rcservation ; and annually to whitewash or otherwise disiiifect the

inside of all office-houses, sheep-reeves, or cattle-pens in which animals or

birds, or other live stock, may from time to time be collected or kept ;
and
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for Drainage

Fences,
Briilges, Roads,
etc.

to paint with two coats of best oil paint all external doors and windows
Drainage. once at least every six years : And it is liereljy specially ])rovided and

agreed that the tenant shall from year to year during his occui)ancy of the

lands hereby let either drain, or redrain by means of surface-drains, not

less than one-sixth of the whole drainable area of the farm as such drain-

able area is indicated on the said Ordnance .Survey sheet or sketch plan of

the said lands annexed hereto and coloured red thereon, and that at his own
expense, and shall regularly, during the month of starch, report to the

landlord or his factor, as is hereinafter provided, that such drainage has

been done ; and iipon the termination of his occupancy, the landlord

Compensatiou hei'eby agrees to repay to the tenant or his representatives, for unexhausted
improvements under the head of drainage, which shall have been executed

by the tenant during the last three years of liis occupancy (whether the

same shall have been terminated by the natural issue of the lease or

otherwise), a sum estimated according to the scale in the Sched. A
affixed hereto : And further, the tenant binds and obliges himself and his

foresaids to keej) in good and sufficient tenantable condition, order, and
repair, as aforesaid, all roads, bridges, dykes, fences, ditches, tile and
surface drains, that may be upon the lands herel)y let, made or to be made
during his occupation thereof ; and particularly to uphold lioth march and
division fences, to repair from year to year the coping of stone dykes,

and to renew the stobs in wire and other fences ; but in the case of march
fences, whether of stone or wire, to uphold and repair or renew them
only in conjunction with the coterminous proprietor or tenant, and at their

mutual expense : Declaring always, as it is hereby specially provided,

agreed, and declared, that the tenant shall be entitled to compensation for

all sums expended by him ujion such repairs or renewals of houses,

buildings, fences, roads, and others hereinljefore specified, as shall have
been executed by him during the last three years of his occupancy
(whether the same shall as aforesaid have been terminated by the natural

issue of the lease or otherwise), and that according to the scale and sulyect

to the conditions set forth in the Sched. B hereto affixed : And with
Muir-ljuniing. reference to muir-lnirning it is hereby agreed that where the same is

necessary the tenant shall, before commencing, be bound to report in

writing to the landlord or his factor, or other authorised agent, the

proportion in acreage he intends for the year in question to burn, but in

no case shall the tenant have the right in any one year to burn more than
one-sixth part of the whole of such area as may be subject to burning :

Declaring that such burning as may be carried out shall be in selected

patches or divisions, and not wholly on any one part of the farm ; and
in the event of the tenant in any year proceeding to l)urn without
giving the jiroprietor due notice of his intention, he shall l>e liable in a

penalty of not less than £20 sterling in addition to his annual rent, and
the act of such burning without

be bound during the

Compensation
to Tenant for

Repairs, etc.

Tenant's
AnnualReport.

that at the tirst term succeeding
notice : And the tenant and his foresaids shall

month of March in each year to report generally to the landlord or his

factor, and that in writing either under his own hand or the hand of his

authorised substitute, upon the following matters, viz. :—(First) As to

tlie state of the farm-houses, office-houses, and other buildings on the

farm
;
(Second) As to the state of the fences (l)Oth march and division),

farm roads, road drains, ditches, bridges, etc.; (Third) As to surface and
other farm drains and imj)rovements thai, may have been made during the

])recediiig year
;
(l''ourth) As to the piojiortion of heather, etc., l»uiiied

during tlie i)receding year, and the proportion he intends to burn for the

year specified ; and (Lastly) As to any other matters connected with tlie

condition or management ot the fariu or of the stock thereon, of whidi the

lan'llord slnjuld be made cognisant, inchuling, inter alia, any expenditure
on drainage or on the rej)air or renewal of buildings, fences, and others

which the tenant proposes to carry out during the immediately succeeding
vear : Declaring that the lamllord shall be entitled jK'rsonally, or through
liis factor or otlier authorised agent, after examining the rejiort, to take

such steps as lie may consider necessary by insi)ection or otherwise to satisfy

hin)8elf of tlie accuracy of the same ; and should such reixtrt at any time
]trove to be unsili.sfactory, or not be fortlicoming, it shall lie coni]>ete]it to

the landhjrd to avaiiliiiiiself of the l)reak before provided for, and to declare

the lease at an end, by giving the requisite notice to the tenant stipulated
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in that event : And it is hereby further agreed and declared tliat in case Bankruptcy

the tenant sliall beconie haiikvuitt or insolvent, or shall execute any trust of Tenant,

conveyance of the stock or inijtlenients on the said farm to or for belioof of

his creditors, during the currency of this lease, or in case se(juestration

shall he awarded against him, then at the first term of Whitsunday (•IHlh

day of May) or ]\Iartiiiinas (28lh day of November) after any of these

events shall take place the landlord shall have power to resume possession

of the said farm and lands hereby let, and this lease sliall ipso facto become
void and null : And it is also hereby declared that the provisions of the
said Agricultural Holdings (Scotland) Act, 1883, shall be excluded from
this lease except such provisions as relate to compensation to the tenant
for unexhausted improvements, and the following stipulations shall be held
as coming in lieu and place of the provisions of said Act, with reference

thereto : That is to say,

—

(First) Notices requiring to be given to the Provisions of

landlord in tei'ms of the 4th section of said Act are dispensed with, and Agricultural

shall be of no force or effect during the currency of this lease, and in lieu jgoy
^^^ '

of the provisions of the said Act with reference to drainage the provisions

of these presents relative thereto, and of the said Schedule A hereto affixed,

shall take effect
;
(Second) Compensation shall be payable to the tenant at

the termination of this lease in res])L'i't of any improvements effected by
him of the nature specified in the third part of the Schedule of the said

Act, but subject always to the provisions of the said Act, and any sum due
to the tenant in respect thereof shall be liable to the reductions and
deductions specified in the Gth section of said Act ; and (Third) A
statutory reference under the said Act shall not be comjietent except liy

the mutual consent of the landlord and the tenant, but the tenant shall

nevertheless be bound to give the notice required by the 7th section of the

said Act, and a reference to two arbiters mutually chosen shall take the

place of the reference provided by the said Act : And it is hereby further Mineral

agreed and declared, that where any damage shall lie occasioned to the Damages,

surface of the lands and farm hereby let, or any part thereof by reason of

the working of any minerals, metals, or other substances of the like nature

therein, in virtue of any leasehold or other rights already granted, or to be

hereafter granted by the landlord, relative to the working of such minerals,

metals, or other substances, or where any gi'ound shall be taken from the

said farm and lands in connection with such working, the amount of such

surface damages, and the rent or annual value of any ground taken and
occupied as aforesaid, shall be adjusted and settled as between the tenant

under these presents and the tenant working the said minerals or other

substances as aforesaid ; and the tenant under these presents shall accord-

ingly be entitled to claim and receive payment from the said mineral

tenant of the apiount of such surface damages, and of the rent or annual

value of any ground taken and occupied as aforesaid, and that at the term

of Whitsunday yearly during the remaining period of this lease then to

run, or until the land damaged as aforesaid shall have been restored to its

former condition : Declaring always, as it is hereby expressly provided

and declared, that in tlie event of" the said tenants failing to adjust and
settle said claims as aforesaid the same shall be fixed and determined by

arbitration between the said tenants in manner after mentioned, the pro-

visions of these presents with reference to arbitration being hereby made
expressly appliadjle thereto : And declaring further that no claims shall

be competent to the tenant under these presents against the landlord in

respect of surface damages from mineral workings or ground taken and

occupied in connection therewith, in the event of the failure of the tenant

causing such damage or taking and occupying such ground, to pay the

amount or value thereof when ascertained : And also that all claims for

permanent damages in lieu of restoration of ground occupied or damaged
to its former condition, or for subsidence, and in general all claims for

damage arising from the working of any of the said minerals or other

substances, other than claims for annual surface damages, or for the r*'.nt or

annual value of ground taken and occupied as aforesaid, shall be vested in

the landlord, ancl that he shall alone be entitled to enforce the same against

the mineral tenant, and to receive and retain for his own use the amount or

value of such damages : And it is hereby further agreed and declared that Arbitration

in all matters before mentioned stipulated to be ascertained and fixed by ^-'lause.

arbitration, or referred to two arlaters mutually chosen, or in the event of
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Removal,

any dispute or difference arising between the landlord and tenant under this

lease, whether hereinbefore specially referred to arbitration or not, the

same shall be and is hereby referred to the final sentence and decree-

arbitral of two neutral persons (in the event of a sole arbiter not being
nuitnally agreed ujxin) to be niutnally chosen as arbiters, or in the event of

their dill'ering in opinion, of anoversman to be named by tliem before pro-

ceeding with the reference, and the decision of such arbiter, arbiters, or

oversman shall br final and' binding upon both parties ; and if one of the

parties shall fail to name an arbiter Mithin seven days after being called

upon by the other party, then it shall be lawful for the Sheriff of the

county or the Judge Ordinary of the district for the time, on the ap])lica-

tion of either party, to name two persons as arbiters, with power to them
in case of difference of ojnnion to apjjoint an oversman before proceeding
with the reference, whose award shall be final and liinding on both landlord

and tenant in the same way as the award of ])ersons niutu;dly chosen as

aforesaid : And further, the tenant binds and ol)liges himself and his fore-

saids to flit and remove from the said lands and others hereby let at any
term of Whitsunday (being the twenty-eighth day of May), as to which he
shall receive or give notice of break as hereinliefore specified, and at the

natural termination of this lease, without any notice, warning, or other
procedure being necessary to that eft'ect, any law or practice to the contrary
notwithstanding; and failing his doing so, tlien the tenant hereby binds
and obliges himself and his foresaids to paydoultle the yearly rent herein-

before stipulated for each year or part of a year during which he shall

continue in occupation, and that without prejudice to the right of the

landlord to insist in a summary removal or ejection in course of law : And
the landlord and tenant bind and oblige themselves and their res])ective

foresaids to imjdement and perform their res])ective parts of the premises
to each other under the penalty of one hundred pounds sterling to be paid
by the party failing to the j^arty observing, or willing to observe, the same,
over and above performance : And they consent to the registration hereof,

and of any decree-arbitral to be pronounced in virtue of the provisions
Testing Clause, herein contained for preservation and execution.—Ix witness whereof,

Penalty.

Clause of

Refristration.

Schedule A, referred to in the foregoing Lease.

{Gomfensation for Drainacje.)

\. All (laims to be vouched by the tradesmen's or contractors' accounts
bearing on their face the date of the su})ply of material and execution of the
work, and also of payment ; or in the case of labourers, the receipts for the
wages, showing the date of the execution of the work.

2. Comi)ensation shall be ]iaid to the tenant, in terms of the lease,

according to the following scale, viz. :—

•

(a) Nine-tenths of outlay incurred during last year of occupa-
tion.

{h) Five-tenths or one-half of outlay incurred during second last

year of occupation, and
(c) Two-tenths or one-fifth of outlay iiuuirred during thinl last

year of occupation.

Schedule B, referred to in the foregoing Lease.

{Compensation for Repair or Renewal of Houses, Fences, Bridges, Roads, etc.)

1. Where the total sum expended by the tenant within the period
specified in the lease .shall not exceed the sum of £.')0 sterling, comjiensa-
tion Hhall be ]i;iid to the teiiaiit in res])ect tluircof (suliject to the i)rovisi()ns

of tlie lease) u]Jon the same scale as that .set foi'tli in the jtreceding Schedule
with reference to Comnensation for Expendilure on Drainage.

2. VVhfr<! the total sum expiiidcd by t'.ie tenant williin the jieriod

foresaid shall exceed tlje said sum of £C)6 sterling, ainl no Sjiccial Agree-
ment shall have been made between the landlord .nwl tlir tenant with
refentncc to such exju-nditure jtrior lo the excculion of tiu; work, the; com-
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pensation to be paid to the tenant in respect thereof shall, failing arrange-

ment between tlie parties, be determined by Arljitralion, in terms of the

lease.

3. Xo expenditure exceeding the sum (if £20 sterling, in respect of Notice miuiml

which compensation is to be claimed under the lease, shall lie made by the for Annual
^

tenant in any one year without })revious notice in writing to the landlord *j!"y
,•y„^ J','^^''

or his factor, either in the Annual TJeport iirovided for by the lease or
,.^rpjt.,ii,,g x'lO.

otherwise; and no expenditure exceeding tlie sum of ,£r)0 sterling, in Where Annual

resjiect of which compensation is to be claimed as aforesaid, shall be maile Outlay exceeds

by the tenant in any one year without his haying preyiously obtained the £50, consent of

express consent in writing of the landlord or his factor
, ^, ,, ^l^^^to

4. All claims shall bo youched in themanner ])rescribed under Schedule
obtain coiupen-

A, and in any claim falling to be determined by Arbitration under this .satiou.

Schedule the arbiters shall haye power to make such deductions as they

may think proper for use, tear and wear, etc., and to take eyidence.

These are the Schedules referred to in the foregoing Lease, and

are signed by us as relatiye thereto, of even date therewith.

FORM B.

{Compensation Clauses and Schedules for Agricultural Lease.)

And it is also hereby declared that the provisions of the Agricultural Holdings

(Scotland) Act, 1883, shall be excluded from this lease except such provisions as relate

to compensation to the tenant for unexhausted improvements, and the following stipula-

tions shall be held as coming in lieu and place of said last mentioned provisions :
That

is to sav,—(First) Notices recpiiring to be given to the landlord in terms of section fourth

of the said Act are dispensed with and shall be of no force or effect during the currency

of this lease, and in lieu of the provisions of that Act as to drainage these presents are

entered into on condition that no drainage shall be undertaken by the said tenant with-

out the consent in writing of the landlord or his factor for the time being ; but if such

consent be given, the landlord shall sujiply tiles free of charge laid do^\^l at Railway

Station, and the said tenant liinds and oldiges himself to perform the carriages and lay

the drains at his own expense, and without compensation being claimable therefor at

the termination of this lease ;
(Second) Compensation shall be payable to the said tenaiit

at the termination of this lease in respect of improvements effected by him during his

occupancy, which improvements shall be such as are specified in Part III. of tlie Schedule

to the said Act and that in conformity with the conditions following, videlicet—(Fiv:^t)

The outlay by the said tenant and lifs management of the said farm and lands hereby

let must 'have increased upon the whole the value of the farm as an agricultural

subject, and any sum due to the said tenant shall be liable to the reductions and deduc-

tions specified in the sixth section of the said Act
;
(Second) The said tenant binds and

obliges himself to preserve samples of all manures applied to the ground and feeding

stutfs, and to exhibit to the landlord or his factor for the time being vouchers to instruct

the amounts paid for such manures and feeding stuffs in respect of which compensation

may be claimed by them at the termination of the lease
;
(Third) The said tenant's claim

for'unexhausted iniprovements at the termination of his occupancy shall fall to be made

up subject to the provisions of the Schedule and Memoraiulum [or Schedule] annexed

and signed by the parties as relative hereto, and the compensiitiou payable to the

tenant at the termination of the lease in respect of improvements specified m said

Part III. of the Schedule to the said Act shall not exceed the rates and pro-

portions of unexhausted value which are specified in the said Schedule annexed

and signed as relative hereto, and which Schedule shall form the basis of and

regulate the award to be issued in the arbitration, if any, which may follow in ternis

of these presents,—and the compensation so to be fixed on the basis of this Schedule shall

be deemed to be substituted for compensation under the Act, but the tenant shall

nevertheless be bound to give to the ])roprietor the notice required by section seventh

of the Act, should he determine to claim compensation under the provisions hereof ;

and the tenant shall not use or be entitled to claim for having used a greater (piantity

of purchased manures and feeding stuffs on the farm in the last year of this lease than

the average quantity thereof used during each of the preceding three years, provided

always that in fixing the amount of compensation payable to the tenant, the arbiters

and oversman shall be entitled to make sucli deductions as they may think fit, if m their

opinion the manurial value of the substances used has been reduced through the mode

of management or cultivation pursued by the tenant or in any way through his fault or
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negligence, or if in their opinion the land is in such a state of cultivation as to prevent
the substances used having tlu'ir full beneficial efl'ect on the soil ; and i»rovided further
that in the ascertainment of the amount of such compensation the value of tlie manure
which the tenant is hereby taken bound to import and lay on the land in lieu of any
straw or green crop sold, shall not be taken into account, but the same is hereby
expressly excluded. (^-l(/(^ here Arhit ration Clause, etc., as in Furm A.)

Schedule.

I. Compensation for lime applied to the land.

After the first crop has been taken . . four tenths of original cost.

„ second „ . . three
,,

„ third „ . . two „
„ fourth „ . . one „

And thereafter the manure will be held as exhausted.

11. Compensationf07- crushed bones, bone dust, and other manures of equivalent value.

After the first crop has been taken . . five tenths of original cost.

„ second „ . . one fourth „
And thereafter the manure will be held as exhausted.

///. Compensation for dissolved hones, hone phosphate, and guano.

After the first crop has been taken, one fourth of original cost.

And thereafter the manure will be held as exhausted.

IV. Other artificial manures, and police manures.

Exhausted by first crop.

V. Comi)ensation for linseed, cotton cakes, and other feeding stuil's not produced
on the farm and consumed on the holding during the last year of this lease. One third

of the value thereof shall Ijc jjaid, provided the quantity shall not exceed the average of

the ijreceding three years.

Memorandum.

I. Vouchers in all cases to be produced, and also an analysis by a competent
analytical chemist if required.

II. The tenants shall in all cases, when required, be bound to furnish proof that

the manures in respect of which compensation is claimed, have lieen ajjplied to tlie

land.s, and that the feeding stuffs have not only been purchased, but that they have

been consumnl un thu farm, and the manure therefmm actually apjilicd to the land.

III. No allowance to be made to the tenant for cartage of lime, manure, or feeding

stuHs, or for the cost of applying the lime and manure to the ground.

IV. No compensation will Ik- allowed for nitrate of soda, sulphate of ammonia, or

other such stimulating manures.

Note.—If ju-d'erred, Uu; lullowin^ ScnKDUi.E iiui}' be uduptcd in lieu

of the ruiegoing " Schedule and Memorandum "
:

—
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FORM C.

(livildiivj Lease on Entailed Estate under Montgomerij Act.)

It is Contracted and Agivi'cl iqion LctwcLMi A., ]ir(i2)riet(ir iput Heir of Pintail in

possession of the ]>ortion of land after mentioned on tliu one part, and B. on tlie otlier

part, in manner following : That is to say, the said parties considering that by the Act
of Parliament 10th George the Third, Chapter 51, every proprietor of an Entailed P^state

in Scotland may grant leases of land for the purpose of building subject to the provisions

of the said Act : Therefore the Sfiid A. has set and liereby lets to tlie said B. and his

heirs, but subject to the declaration after wiitten and expressly excluding, unless with

the written consent of the landlord, sub-tenants, and all assignees legal or voluntary, All

and Whole that plot or piece of ground part of the estate of 0. [describe if, giving extent

and boundaries] : Reserving to the landlord all mines, metals, minerals, coals, (piarries

of stone and lime, gravel, clay, marl, and all fossils of every kind within the said plot or

piece of ground hereby leased with full i)ower to search for, work, win, calcine, manu-
facture, and carry away the same at pleasure, and to sink bores aiid i)its, make ponds,

aqueducts, roads and railroads, and to erect and construct buildings and otlier works all

as he may think proper, and whatever damage the tenant shall sustain liy the exercise

of the said reserved powers (other than damage caused l>y present or future underground

workings for which the landlord shall incur no liability) the landlord shall be bound to

pay the same as the amount thereof shall be ascertained by two neutral men to be

mutually chosen, or in case of their differing in opinion by an oversman to be named
by such "neutral men: Which tack the said A. obliges himself and the heirs of tailzie

succeeding to him in the said lands to warrant at all hands and against all mortals :

For which causes and on the other part the said B. oljliges himself and his heirs,

executors, and successors whomsoever to pay to the said .1. and his foresaids the yearly

rent or tack-duty of £ sterling at the term of Whitsunday in each year, beginning

the tirst term's payment thereof at the term of Whitsunday for the year preceding

that term, and so "forth yeiirly thereafter during the currency of this lease, with a tifth

part more of each year's payment of licpiidate jienalty in case of failure in the due and

punctual i)ayment thereof,'and the interest of the said rent at the rate of £7 per centum
per annum from each term when the said rent becomes due until paid, and that at the

office of the factor on the said estate of G'., or wherever else the same may be for the time,

without the necessity of any demand being made therefor on the part of the landlord :

Declaring that if at any time two years' rent together shall l>e uni)aid tliese presents

shall ?j«o facto become void and mill without the necessity of any Declarator or other

process of law whatever, and it shall lie in the ])ower oi the landlord to resume ])ossession

of the said phjt or piece of ground and all buildings and erections thereon in the same

way in every respect as if this lease had actually exjjired : And the tenant binds and

obliges himself and his foresaids as aforesaid to pay and to free and relieve the landlord

of all public and iiarish or local Ijurdens and other assessments imposed or to be imposed

in respect of the plot or piece of ground hereby let and buildings that may at any time be

therecm in the sjime way in every respect as if he, the said tenant, ha<l obtained a feu-

right thereof instead of this lease : And the tenant further obliges himself and his

foresaids to erect upon the four sides of the said plot or piece of ground hereliy let a

suitable wall or fence to the satisfaction of the landlord or his factor, and to kee]) the same

in proj)er rej)air during the currency hereof, and leave the same in similar repair at the

expiry hereof, all at his the tenant's own ex])ense : And it is also hereliy declared that if

upon till- death during the currency hereof of the tenant in possession for the time no jierson

shall lodge with the landlord or his factor within six months from the day of such death

a writing claimiiig right as heir to this lease, or if the person so claiming right shall fail

within six weeks after lieing reipiired in writing to jirove his or her pn)])in<iuity to the

landlord's satisfaction, and also to grant at his or lier expense, and in such form as shall

be a])])rovcd of by the landlord, a jx-rsonal obligation to jviy the rents and fullil the wliole

conditions and stipiil.itions prestalile from the tenant under these iu'esents, then and in

any of these events this leiise if the landlord so chooses shall ipso facto cease and

determine, and it shall be in the jKJwer of the landlord to enter into ])ossession of the

said plot or uiece of ground and erections thereon in the same way as if this lease had

been granti-d for the lifetime oidy of the tenant so dying; and the said tenant obliges

liimself and his foresaids to remove from the said premises hereby let at the term of

Wliitsunday [insert here year (f expinf] without any legal warniiiL' or process of removing

being used against them for that edect : Moreover, it is hereliy declared in terms of the

foresaid statute to be a condition of this lease that the same shall Ik; void if one

dwelling-house at least not under the value of £10 sterling shall not be built within

the space of ten years from the date rif the lease upon the ground comprehended in the
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lease, and that the said house shall he kept in good tenaiitahle and sufficient repair, and
that the lease shall be void whenever there shall be no dwelling-house of the value

aforesaid kept in such re])air as aforesaid standing upon the ground herel)y leased :

And it is also hereby declared without prejudice to the fin-egniiig oliligation that the

dwelling-house and other Imildings to be erected by the tenant under these presents

upon the said plot or piece of ground shall be of the annual value of not less than

£ sterling [iii.'<i'rf here as a iiia.ciinnin three times the amount of the rod jKtj/rtWc under

the lease'] : And further, that the landlord shall have power at any time during the

currency of this lease to i)urchase this lease, and such house or houses or other buildings

as may be built upon the said plot or piece of ground hereby let at such price as may
be fixed by arbiters mutually chosen, or by an oversman to be named Ijy them in case

of their ditl'ering in o])iniou, but such i)rice shall in no case exceed the original or first

cost of any house or houses or other Imildings to Ije built upon the said piece of ground
hereby let : And it is also hereby provided that the tenant shall lodge with the landlord

or his factor within two mouths from the completion of the buildings to be erected by
the tenant as aforesaid, and of his entry to the possession or tise thereof a statement

showing the actual cost of erection of the said buildings, and should tlie said tenant

wish to sell or assign this lease and such house or houses or other buildings the

landlord shall be entitled to the first offer of the same : And further, it is hereby

specially jjrovided and declared, that this lease shall become void and null and of no
legal force or etl'ect if any part of the buildings to be erected on the jjiece of ground

hereby leased shall be at any time used as an hotel or public-bouse or place for the

sale of excisable liquors without the written consent of the landlord for the time being :

And further, that the tenant shall not be entitled to apply either by himself or through

any other person or persons for any licence or certificate for the sale of such liquors in

any part of the said buildings without previously obtaining such written consent,

otherwise this lease shall similarly become void and null : And further, that the tenant

shall be bound to form pavements and drains in connection with the said dwelling-

house or other buildings, and maintain the same in proj^er order and rejmir if and when
called upon by the landlord or the local authority for the district to do so : And the

said A. obliges himself and his foresaids, and the said B. obliges himself and his

foresaids, to implement and perform their respective parts of the premises to each other

under the penalty of £50 sterling to be paid by the party failing to the party observing,

or willing to observe, his part of the premises over and above iierformance : And the

parties hereto consent to the registration hereof for preservation and execution.

—

In

WITNESS WHEREOF,

Leasing' IVIaking', or Lese Majesty, as it is more familiarly

called, has been defined by Hume (i. p. o51) as "a verbal injury directed

against tlie king; proceeding, or in the construction of law understood to

proceed, from an evil disposition with respect to him, and intended to do

him prejudice as a person."

The oriuinal meanim^ seems to have been broader, for by a Statute of

Ilobert I. it is ordained " quod nuUiis sit conspirator nee inventor narrationum,

sen rumorum, per quos materia discordiic poterit oriri inter dominum regeni

et populum suum." The subsequent Statutes against leasing making, viz.

1424, c. 43; 1540, c. 83; 1584, c. 134; 1585, c. 10; and 1594, c. 209, con-

descend upon various ways in which the crime may arise, as "giving evil

information," uttering speeches to the "disdain, reproach, and contempt of

His Majesty," depraving his laws and Acts of Parliament, interfering between

the king and liis nobility; and tliey hnpose the punishment of death upon

all who are guilty of any form of the crime. The last-named Statute

even extends the like pains against "quhaever heaies the said leesinges,

calumnies, or slanderous speeches . . . and apprehends not the authors

thereof or reveilis not the same." Finally, the Act of 1G09, c. 9, was directed

against tliose who raised discord between the inhal.)itants of the two

kingdoms by writings or speeches tending to the remembrance of the

ancient grudges between them.

The severity of these Statutes was declared a grievance in the Claim of

Right. They had been unjustly used, notably in the case of the Earl of
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Argylc (State Trials, vol iii. p. 441); and accordingly, by 1703, c. 4, the

punishment was declared to be an arbitrary one. The penalty was still

further reduced by 6 Geo. iv. c. 47, to fine and imprisonment, or, in case of

a second conviction, banishment. By 7 Will. iv. c. 5, the punishment of

banishment as relating to this offence was abolished.

The crime has ceased to exist 'pcr se in this country, and spoken words,

expect in so far as they are unaccompanied by actions, are not held to amount

to sedition (Macdonald, 228). See Sedition.

Legacies.
Definitions.

A legacy in our law is a bequest or gift mortis causa made by a testator,

to take effect at or after his death, to the object of his bounty, who is called

tlie legatee. Under the old law a legacy was, properly speaking, a gift of

a moveable subject, but now the distinction between heritage and moveables

is in this connection of little importance, since by the operation of the Con-

veyancing Statutes a will has been made capable of dealing with heritage.

There are two important rules which must be kept in mind in all

questions of testate succession, a subject of which the discussion of legacies

is a branch. These are : (1) that a Court of Construction is to be anxious to

discover the intention of a testator, and, having discovered it, to apply it;

and (2) that intestacy, as regards any part of a testator's estatie, is, if

possible, to be avoided (Jk'i/nold, 1884, 11 E. 759; White's Trs., 1893,

20 IJ. 464).

It is tlie duty of the Court, if they can, to give a meaning to every

clause of a will. If there is an absolute inconsistency, the latest clause will

prevail, unless that is inconsistent with the general tenor of the will. In

dispositions of heritage the dispositive clause prevails. The operativejvords__

oj" a deed, which are 'expressed in clear and unambiguous language, are not^

to_be controlled, cut down, or qualified by a recital or narrative of iniaiition

(Mackenzie, 1890, 2:5 11. H. L. 33); m)r is the substantive gift tu be coil-..

trolled by a subordinate clause (Fro^s, 1880, 8 Ix. 171). The intention of

ttrerteStatoi- is to be gathered from the language which he used, and fTTe

circumstances in which he used it. XiiSJ^Qurt will not and must not make

a will for him (SrhancJc, 1895, 22 E. 845).

The institutional writers discuss legacies under various heads. They

distinguish-

General legacies.

Special legacies.

Universal or residuary legacies.

Demonstrative legacies.

The Injid mil lihcrationis.

The !(•(/((( icm rci alienee.

Legacies of heritage.

Nuncupative legacies.

This classification is not free fruiu the vice of cro.^s division, but for con-

venience sake it may be retained.

A Genkkal Legacy or Icf/cUnm rpianiitatis is a legacy of so much money

or other ])roperty not identified or rendered sjtecific, as " I leave to A. £100."

Such a legacy cf)nf('rs merely a personal right of action against the executor,

who is lia^jle for it if he lias a sulliciiMit sum of free; exceutry in his hands

to satisfy it. In the (!vcnt of inadccpiacy of funds, general legacies abate

pari passu, uoi according to ]>riority of be([uest (Krsk. iii. 9. 11. 12; JJcll,

J'rin. 1870). r>ut if a sum is left for a s])ccial ]inr])os(., what is necessary for

that special purpose is to be left before abatement (I5ell,7'n'7<. 1870; CaUJvrll,
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173G, Mor. 8000). If the free executry will not pay all the lef,Mcies, each
legatee, in the absence of declaration to the contrary, must sud'er a propor-
tional abatement, and legacies granted for pious uses abate with tlie rest

(Monro, lOoO, Mor. 8048).

A Icgatum generis is a legacy of a subject bequeatlied indefinitely, as a

horse, a piece of tapestry, etc. This confers no jus in re ; but the estate is

not to hi compelled to give the best, nor the legatee to accept the worst
(Ersk. iii. 9. l.'l). When a legacy is otherwise general, the mere exception
therefrom of something specifically described will not make the gift more
specific, in the proper sense of the term, than it would be were there no such
exception {liohcrtson, 8 App, Ca. 812). A power of selection may be con-
ferred upon a legatee (Macdonald's Trs., 1890, 2:3 11. 913; G'rai/, 1649,
1 Suppl. 408).

A Special Legacy is a bequest of a particular subject or debt
or sum specially distinguished. It has the effect of an assignation

mortis causa, and is completed by the testator's death ; so that a special

legatee has an action direct against the possessor of the fund or subject, or

the debtor in the bond, the executor being made a party to the action in

order that the rights of the creditors of the testator may be protected (Stair,

iii. 8. 38; Forrester, 10 March 1627, Mor. 2194). Creditors of the deceased
cannot be excluded by any legacy, but where they take in preference
to a special legatee they must assign their debts to him. Special legacies

do not abate so long as the estate can pay the testator's debts and the
expenses of administration. A special legacy is not understood to be
revoked by a posterior general disposition unless it contain an express
revocation of it, but it will not be exigible if the subject of it perish

(Wauchopc, 1724, Mor. 8063), or if a bond is paid or uplifted (Pagan,
1838, 16 S. 383), unless it has perished through the fault or negligence of

the executor (Spreul, 16G5, Mor. 8052), In Grays case, 1811, Tvior. 8062,
the executor was found not entitled to do diligence for a bond bequeathed
to a special legatee. A special legacy of a personal bond was held to be
evacuated by the testator taking an heritable bond for the same debt ; but
note that an heritable bond is now moveable quoad succession (Act 1868
s. 117).

A general legacy may come in the place of a special legacy if the testator

declare that on the subject of the legacy being extinguished the legatee

shall have a claim on the general estate.

A special legacy, if the subject of it is pledged, is taken cum onerc

(Stewart, 1891, 19 K 310; Murray, 1890, 18 E. 287).

If an estate burdened by bonds affecting the heritahle estate is left to a
legatee by bequest, he, on taking the estate, is liable personally for the
testator's debts to the extent of the value of it (37 & 38 Vict. c. 94, ss. 12
and 47 ; Wright's Trs., 1891, 18 K. 841 ; ]Vele]is Exrs., 1896, 23 R. 772).

In England the rule would seem to be difierent. In Ashhurner, 1786,
2 Bro. Ch. 107, Ld. Thurlow said: "I take it to be clear, if a testator

gives a cup, which is in pawn, it is a full gift, and the executor must
redeem " (see Bothamly, 1875, 20 L. R. Ei^. 304). If the executor does not
redeem it, the legatee is entitled to compensation out of the general funds.

But this is not so when the testator shows that he meant the thing to be
taken as it is (Ledger, 1862, 2 John. & II. 687 ; Hawhins, 1880, 13 Ch. I).

470). A special legacy must be of part of the testator's pi-operty itself, and
of part, not the whole, and it need not be capable of ademption (Sir George
Jessel in Bothamly, 20 L. R. Eq. 308, 309). A bequest of particu-

lar articles, followed by a gift of the residue, or a general gift followed
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by an enumeration, will not make a special legacy (JTodgson, 1876, 2 Ch.

Div. 122; Chapman, 1876, 4 Ch. Div. 800; Faircn, 1876, 3 Ch. Div. 300;
Fleetwood, 1880, 15 Ch. Div. 594). The f;u't that a specitic legacy is excepted

out of a general legacy does not make the residue a specific bequest {Ovey,

1882, 20 Ch. Div. 676). A bequest of a specific fund to be sold and divided

in definite shares is specific {Jeffrey's Tr., 1866, 2 L. 11. Eq. 68; Walker,

1827, 1 Y. & J. 557).

A Universal Legacy ok Uesidue comprehends all the testator's estate,

or what remains after satisfying expenses, debts, and other legacies (Stair, iii.

8. 38). It is a unum quid, though its amount may be afi'ected by contin-

gencies {Stories Trs., 1874, 1 K. 953); that is to say, a conditional bequest

which lapses is to l)e regarded as a mere burden u])on the original gifts of

the residue, which fiies off upon the lapse. The residuary legatee is not

substituted or conditionally instituted to a special legatee, but is ah

origine the residuary legatee, altliough the amount of the residue may be

affected by contingencies. Where an entire estate is divided among a

certain number of beneficiaries, and nothing is said about residue, if a

share lapses from unforeseen causes it falls into intestacy, and the heirs of

the testator, as at his death, are entitled to it (
Wilsons Trs., 1894, 22 R

62; Fulton s Trs., 1880, 7 K. 104; Lord, 1865, 3 M. 1083). The residuary

legatee is so called because his universal legacy is burdened with the pay-

ment of ])articular legacies to others (Ersk. iii. 9. 6). A dis})osition, though

it should bear to Ije of the grantor's whole goods and gear, will carry only

such goods or moveables as have not before been made over or bequeathed

to others {Trarptair, 1826, Mor. 3591; Mimro, 1712, Ersk. iii. 9. 11).

The presumption is that the word "residue" occurring in a testamentary

writing carries the residue of the testator's whole estate, and not merely

the balance of a particular fund {Millar, 1894, 21 Ii. 921); l)ut there may
be partial residues {Downde's Trs., 1882, 9 \\. 749 ; Brown, 1877, 5 Ii. 37

;

Stobic's Trs., 1888, 15 E. 340). Tlie residue clause has been held to

carry heritage {Wallare's Fxrs., 1895, 23 IJ. 142). As a general rule,

wlien other legacies la})se they fall into residue, lapsed shares of residue

fall into intestacy {Arhuthnot, 1816, Hume, 274 ; Fultons Trs., 1880, 7 II.

566 ; Wilsoas Trs., 1894, 22 11. 62). The revocation of a gift to one of

a body of joint legatees causes the share to fall into residue {Scott, 1843,

5 1). 520). The debtor of the deceased does not become tlie debtor of

the residuary legatee any more than of a general legatee, and a residuary

legatee has consefpiently no title to sue him {Ifinton, 1883, 10 R. 1110;
Henderson, 1889, 16 Ii. 341 ; Rae, 1888, 15 R 1050 ; but see Tenlon, 1885,

12 If. 971, and Walt, 1890, 17 11. 1201).

De.monstuativk LE(iACY.—A demonstrative legacy is a becjuest payable

out of or secured upon a particular fund or security {Douglas' Exrs., 1869,

7 M. 504). Where a legacy is to be paid out of a ]>articular i'und, the legatee

cannot recover it from the executors if the fund out of whicli it is payal)le

should perish or be exliausted, unless it appears from tlie will that the refer-

ence to a particular fund was merely to indicate a source of payment
{WaucJiopc, 1724, Mor. 8063); and in case of doulit tlie ])resumption is

in favour of the reference to a j);irticular fund being denu)nstrative and not

taxative {lirli, 1847, 9 D. 712; Jfayart, 1834, 13 S. ;!5). A direction to

apply a share of le.sidue or a general legacy in tlie ])urchase of lands, etc., for

a legatee does not give him a ])referable right to the ])rice over other

higatees. 'The h^gacy is held to be not special I ml general {JJcvMr, 1864, 2 M.

910; Ifamlltini, 18:;3, 6 W. & S. 533). A demonstrative legacy is so far of

the nature of a specific legacy that it will iKit aljate until alter the fund out
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of whicli it is payable is exhausted ; and so far of a general legacy that it

will not be adeemed by the non-existence of the fund or property pointed
out (M'i(llins,lSGO,l Drew. & Sm. 210; Williams, 1857,24 Beav. 474;
Vickcrs, 1858, G II. of L. Ca. 885 ; Ilodrjes, 18G7, 4 L. R Ec^. 140). If a sum
out of a debt is given to one person and the residue to another, the
legacies are specitic, but if the testator says, " I give a legacy of a particular

sum to A. and desire it to be paid out of a particular debt," that is merely
demonstrative {Duncan, 1859, 27 Ijeav. 390; Vickcrs, snirra).

Legatum Lideuationis.—This is the name given to the bequest to a debtor
of the value of his debt. A bequest to debtors of " a free discharge of every-

thing they may owe me at my death" does not comprehend sums coming
into tlieir hands on account of the testator (Graham, 1792, Mor. 8108). A
right may also be conferred by the deceased upon his debtor by providing

that the debt shall not be disturbed for a period of time {Loicson, 17 li.

571). A father directed his trustees to " allow the whole fund belonging

to me which may, at the date of my death, be lent or invested in the

business of J. L., to remain on loan for the period of twenty years." Sons
and dauirhters were interested in the succession. It was held that although

by the ordinary rule of law the death of a partner dissolved a partneiship,

yet it would be doing violence to the will of the testator to call up the money
to pay a daughter's share.

Legatum kei Aliex.e.—This is the bequest of a subject that does not

belong to the testator. If he did not know that the thing was another's,

which, in cluhio, is to be presumed, there is no legacy ; but if he knew^ tliat

it was not his own, the legacy is good, on the principle that the executor is

bound to purchase the subject. The same or a similar principle governed

bequests of subjects in a testament which could not, under the old law, be

so dealt with {Falconer, 1664, Mor. 13301; Cranston, 1674, Mor. 8059;
Douglas' Trs., 1862, 24 D. 1191; M'Donald, 1876, 4 E. 45; Ersk. iii. 9.

10).

Legacy of Heritage.—Prior to the Conveyancing Acts of 1868 and 1874,

which introduced an important cliange into the law, heritage was not

transmissible by testament, but even before these Acts a legacy of heritage

could in certain circumstances be validly made. These circumstances were

that there should be clear evidence in the deed that the testator meant to

convey heritage ; and that the legacy could be claimed from a person

taking benefit from the deed in which the legacy was bequeathed, or so

connected with the deed that he could be compelled under the principles of

approbate and leprobate to give effect to it in its full intention.

Similarly, lands could be burdened by a clause in a testament if appro-

priate terms were employed, and not merely introduced as accessory to the

testament. While the heir-at-law could not be burdened by a mere
testament, yet where heritage was disponed by mortis causa deed to a

stranger, the disponee could be burdened with debts and legacies in a

separate testament {Davidson, 1755, 5 Bro. Supp. 289). "Where moveable

estate was conveyed to an heir-at-law, and at the same time burdens were

imposed on the heritage, he could keep himself clear by refusing to accept

the moveables. But if the deed validly embraced both heritage and

moveables, and burdened them with legacies, he could not free himself by

making up a title as heir-at-law. There was a valid conveyance of the

heritage upon which burdens had been imposed, and the legatees could

make good their claims against the heir in whatever way he took up the

heritage. Even a simple bequest of lands in a testament was good if the

testament contained provisions in favour of the heir, and he accepted them

s. E.—VOL. vir. 24
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(Binning, 1742, Elchies, roc€ "Test," Xo. 7; Cunningham, 1758, Mor. G17:

Bundas, 1829, 7 S. 241 ; affd. 1830, 4 AV. & S. 460).

But now, by sec. 20 of 31 & 32 Yict. c. 101, it is provided that where any

deed or writing contains, ^vitb reference to lands, any words which wonhl,

if used in a will with reference to moveables, be suthcient to confer upon

the executor of the grantor, or upon the grantee or legatee of such move-

ables, a right to claim the same, such deed or writing, if duly executed

in the manner required or permitted in the case of any testamentary

writinii by the law of Scotland, shall be taken to be equivalent to a

cjeneral disposition of such lands within the meaning of the 19th section

thereof, by the grantor of such deed or writing, in favour of the grantee

thereof, or of the legatee of such lands, and shall create, in favour of

such grantee or legatee an obligation upon the successors of the grantor

to make up titles in their own persons to such lands, and convey

them to such grantee or legatee. And it shall be competent to such

grantee or legatee to complete his title to such lands in the same manner

and to the same efiect as if such deed or writing had been such a general

disposition in his favour, and that either by notarial instrument or in any

other manner competent to a general disponee. See also sees. 21 and 27

of Act 1874, 37 & 38 Vict. c. 94.

The deed must purport to convey heritage ;
" the only difference is that

it is no longer a question of technicality, but of common construction,

whether heritage was intended to be conveyed or not" {Hardy's Trs.,

1871, 9 M. 736; Pitcairn, 1870, 8 M. 604; "Udmond, 1873, 11 M. 348).

A bequest of heritage and a bequest of moveables are placed by the

Statute of 1868 in precisely the same position as regards formality of

conveyance {M'Lcod's Trs., 1875, 2 K 481; Urquharf,\879, 6 E. 1026).

The mere nomination of an executor will not carrv heritage (Grant, 1893,

20 E. 404).

Numerous decisions have been given in particular instances upon the

question whether words used in wills would carrv heritage or not {Fohh's Trs.,

1872, 10 M. 692; Sti'.dd, 1883, 10 E. H. L. 53; Oags Curator, 1885, 12

E. 1162: Aim's Trs., 1880, 8 E. 294; Ford's Trs., 1884, 11 E. 1129:

Farquharson, 1883, 10 E. 1253; Farquhar, 1875, 3 E. 71 ; Forsi/th, 18S1, 15

E. 172). In the first place, there is no settled rule to tlie effect that any

particular form of words is required to operate a conveyance of heritage under

a testamentary deed. In the second place, though there are no direct words of

gift, yet if tlie deed, taken as a whole, clearly imports an intention on the

part of the testator to make a conveyance of heritage belonging to him, that

is enough (M'Lcod's Trs., 1883, 10 E. 1056 ; Campbell, 1887, 15 E. 103).

The residuary clause in a will may convey heritage if the tenor and

contents of the will show that the testator so intended ( Wallace's Exrs.,

1895, 23 E. 142).

NUN'CUPATIVE Legacy.—A legacy may be left verbally, and if proved by

parole will be sustained to the amount of one hundred pounds Scots, and

that though it be nominally a legacy of greater amount (Kelly, 1861, 23 D.

703). If expressly left, it will be eflectual even though the testator directed

that it should be put in writing (Mitchell, 1744, Elcliies, " Legacies," No. 13
;

Dickson, 633), but an informal will will not be sustained as importing

nuncupative legacies.

"Where one who would not otherwise succeed is named residuary legatee,

and verbal directions are given to him, which he acknowledges, they are

effectual as a condition of the trust (Hannah, Mor. 3837). I>ut this is not

the rule where the residuary legatee is also one of the next-of-kin (Smith,
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1749, Moi\ 0594), nor does the rule apply to a disposition to a mere trustee

{Forsyth, 1854, 10 D. ;343).

Ahatcmcnt.—If the whole legacies exceed the dead's part of the free gear,

regularly, they are abated pro})ortionally wherein there is no preference nor

privilege granteil to legacies granted ad pias cansas. Lut if the defunct

express his will to leave a legacy without defalcation, it will not be defalked

with the other legacies (Stair, iii. 8. 39).

If abatement has to take i)lace, the first to suffer is the residuary legatee,

then the general legatees, lastly the special legatees ; that is to say, the debts

of the estate primarily alCect the residue {'Tail's Trs., 1880, 13 E. 1104). A
legacy for mournings is preferable to other legacies, to the extent of the

cost of suitable mournings.

A legatee is entitled to decree constituting his legacy, although it is

provided ])y the will that in the event of an insuihcieney of funds the legacy

shall abate, and it is not certain that the funds are sullicient {Bazet & Co.,

1820, 5 S. 50).

Who can Bequeath Legacies.

A legacy being a form of disposition, whether it be made directly to the

legatee or indirectly through a trustee, the power of bequeathing legacies

belongs to everyone who has the power of disposal of property. Conse-

quently every person of full age, and subject to no legal or natural incapacity,

can make a legacy, which will be good if he leaves free estate to satisfy it.

Our law allows perfect freedom of bequest not only in the original limita-

tions of a will, but in conditional institutions and other rights of a sub-

sidiary character, intended to have effect in certain contingencies. The
restrictions upon this power may be considered under the following heads :

—

1. A married man who dies, leaving a wife and child or children, or a

wife or child, can, apart from rights conferred upon him under marriage

contract, affect uo part of his moveable estate by testamentary writings,

except the dead's part ; that is to say, the claim of the widow to jus

rclidcc, and of the children to legitim, is preferable to the claim of a

legatee. Similarly, over heritage the wife has a right to terce.

2. A married woman can dispose both of her heritable and moveable

estate by mortis causa deed without her husband's consent, but in her case

also the husband has a claim to Jus relicti and to courtesy, the children to a

share of her moveables, under the Act 1881 {Simoji's Trs., 1890, 18 E.

135).

3. A pupil cannot test or leave legacies.

4. A minor can test upon moveables with or without curators; and if

he has curators, his testament dealing with moveables is good without their

concurrence. But he cannot, even with his curator, alter the succession to

his heritage, though this is not true of that part of his heritage which is

heritable merely dcstinatione- {Brand, 1874, 2 E. 258).

5. An interdicted person can test without the consent of his interdictors

{Mansfield, 1841, 3 D. 1103 ; Gray, 1751, 5 Bro. Supp. 790).

6. Insane Persons.—A deed granted by a person labouring under mental

incapacity may be reduced. But a will made during a lucid interval will

l)e sustained, and the reasonable nature of the deed itself is an important

element {Nisid's Trs., 1871, 9 M. 937; see also Ballantync, 1886, 13 E.

652). Insanity does not as a matter of law constitute incapacity to test.

It is evidence of incapacity, more or less conclusive, according to the extent

to which it has affected the mental operations of the testator. It has been

said that a testament does not require the same degree of mind as a bargain
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does {Hofjg, 1828, 4 Mur. 449 ; Camphdl, 1827, 4 Mur. 179). A goiuTal

allegation of insanity -will not be sent to proof if there is nothing un-

reasonable in the will, and facts admitted are presumptive of sanity

{IIojx\ 1896, 23 E. 513).

7. A blind man can make a ^vill {Fife, Sh. App. 498) ; and so can a

deaf mute, if he be intelligent and capable of conversing by signs {Kirlc-

2Mtrick, 1853, 15 D. 734).

How Granted.

A legacy may be made in a testament or codicil or other testamentary

writing, however informal ; it may be by way of direct gift to a legatee, or

by direction to an executor or trustees to convey, or by way of burden upon

another's right ; and in the case of a legacy of small amount it may be made
verbally. But to grant a bill or cheque payable after death is not a liahilc

way of making a legacy {Milne, 1884, 11 II. 887; Dowie, 178G, Mor. 817;

Wright, 1761, Mor. 8088).

A codicil is a writing by which legacies are bequeathed without the

nomination of an executor. The name is frequently given to deeds by

which a testament is altered, whether they be testamentary in form or not.

Codicils prior in date to the leading settlement, and ancillary to one which

has been revoked, are not ett'ectual {Stewart, 1841, 3 D, 463). A codicil

need not be in ink (Muir's Trs., 1869, 8 M. 53), though pencillings are

presumed to be deliberative, at least if unsigned {Lamont, 1887, 14 E. 603;

Manro, 1890, 18 E. 122).

If we omit nuncupative legacies, it may be said that for the constitution

of a valid bequest it is necessary that the grantor should have expressed in

writing, thougli not necessarily in ink {Simso7i, 1883, 10 E. 1247), a com-

plete testamentary intention with respect to a subject which can be

identified, and for the benefit of an object of his bounty capable of discovery

from the indications in the will, assisted by such extrinsic evidence as the

law allows : though as a testament the deed may l)e informal (Koiips, 2 Mar.

1802, F. C). No improl)ative writing (including here under probative holo-

graph writings) will by itself have effect as a will or codicil, though a

writing, in itself improbative, may be adopted or provided for by anticipa-

tion in a will duly authenticated (Wilson, 1861, 24 D. 163 ; Youngs Trs.,

1864, 3 M. 10 ; Croshic, 1865, 3 M. 870 ; MaitlancVs Trs., 1871, 10 "M. 79).

It is an invariable rule that testamentary deeds shall receive the most

liberal interpretation, and that which carries the presumed intention of the

testator into effect (Ersk. iii. 8. 47). It is settled that a testamentary and

revocable deed is to be held as the ultima voluntas tcstatoris \ that is, as

apjiroved of and confirmed down to the last hour that he is of a disposing

mind (Ld. Corehouse in Hyslup, 1834, 12 S. 41;')). " It is not necessary for

the validity of a will that the testator's scheme of dis})osition should be

just, rational, or even self-consistent. A will may do violence to the rules

of logic, grammar, and arithmetic, it may even be wanting in some of the

essentials of a proposition, and yet it siiall be tlie duty of a Court of Construc-

tion to make sense of it " (M'Laren, p. 637).

On the other hand, scrolls, drafts, and letters of instruction which do

not embody a completed testamentary act will not have effect given to them
(Forsytlis Trs., 1872, 10 M. 616 ;

Si'hhnld's Trs., 1871, 9 M. 399; Lowson,

1866, 4 M. 631; Scott, 1864, 2 M. 61.3); and by uncertainty and unin-

telligilde complexity a will is void {Mason, 1844, 16 Jur. 422).

In Colvin, 1885, 12 E. 947, it was found that a signed list of objects and

suras of money, though entitled " Will of John lU'cnnan," diil not constitute
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a will. Ill that case it was observed that while there was no objeetion to

putting the legacies in a schedule, provided there were significant W(jrds of

bequest capable of being applied to it, yet it was impossible to accept a

mere schedule as an expression of testamentary intention on which a Court

of Construction could safely act (see also Speirs, 1870, G li. 1359). It would

seem that in Scotland a will is not void because witnessed by a legatee

{Ingram, 1801, Mor. "Writ," App. No. 2: r/m//ro/^r, 108;"., Mor. 1G887), nor

does the legacy fall {Simson, 188:3, 10 \\. 1247).
" Where a man is his own conveyance, as it has been (piaintly expressed,

meaning when he himself conveys his property directly to the persons he

means to favour, any technical expressions shall have tlieir strict technical

meaning and eifect, and no other, unless it appears clearly from the context

or other part of the deed that they were used in another sense. But in a

will where the testator does not convey to the parties he means to favour,

but to executors or trustees, to whom he expresses his wishes, leaving them

to do what may be necessary to accomplish them or carry them into execu-

tion, the general rule is that any technical words occurring in the expression

of the will or wish shall be construed with reference and in subservience

to the intention of the testator, to be collected from the whole instrument,

and that it is the duty of the trustees or other executors of the will to

do what will be legally efficacious to fulfil the intention " (Ld. Young in

Mitcheirs Trs., 7 R. p. 1090).

A bequest may fail because the quantity of the interest to be taken is

indeterminate, and the context shows that the donee is not meant to take

a gift of residue {Burn, 1830, 4 W. & S. 346). Or it may be void for

uncertainty, because the objects are not sufficiently designed. For exam})le,

in Sutherland's Trs., 1893, 20 E. 925, a provision that the residue was to be

disposed of " as my trustees think proper" was held invalid. A bequest to

charitable and religious purposes to be selected by trust disponees fails

by their death, as does also a power to select among individual legatees

{Eohhies Jucl. Fad., 1893, 20 R. 358). The Court will not authorise assumed

trustees or a judicial factor to exercise a discretionary power where there

is a manifest delectus pcrsonce and intention to intrust such powers to a

].articular person {Robbies Jud. Fact., 1893, 20 E. 358 ;
Mackay, 1867, 5 M.

1004; Allcui, 1869, 8 M. 139; Hiirs Trs., 1874, 2 R 68 ; see Simson, Petr.,

1883, 10 E. 540). It is at the best doubtful whether by a will a general and

unlimited power of distribution can be given to another (see SHfhcrlaiid\<i

Trs., su2)ra ; Hmdrrson's Trs., 1880, 7 E. 001), but where a trustee who had

a power of selection was insane, the bequest was held unqualified {Iliirs

Trs., sujva).

Precatory Trust.—The maker of a will, instead of directly bequeathing

a legacy, may use expressions calculated to express a wish to bequeath, or a

request to a trustee, which is termed a precatory trust, and in these cases

the bequest is good. The wish is binding on the executorsor trustees as

an implied trust, and similarly in a bequest to A. for himself and K
{Crichfon, 1828, 3 W. & 8. 329 ; Nasmyth, 1602, Mor. 5483; Dundai^, 1837,

15 S. 427 : Maepherson, 1894, 21 E. 380 ;
Mays, of Dundee, 1858, 3 Macq. 1 34).

Mr. Lewin, in his book on Trusts, 9th ed., 137, sunnnarises the import ol

the cases in England as follows :
" If the testator desire, will, request, wdl

and desire, will and declare, wish and request, wish and desire, entreat,

most heartily beseech, order and direct, authorise and empower, recommend,

bciz, hope, do not doubt, be well assured, confide, have the fullest confi-

dence, trust, trust and confide, have full assurance and confident hope, be

under the firm conviction, in the full belief, well know, or use such exprcs-
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sions as 'of course the legatee will give/ 'iu consideration the legatee has

promised to give/ to be applied as 1 have requested him to do, then the

legatee is bound to give effect to tlie injunction."

From this class of ease must be dislingiiished that in which the wish of

the testator is that the legatee shall dispose of the gift in a particular way
on his (the legatee's) death. This in no view can amount to more than a

simple destination, defeasible at pleasure {Barclays Exrs., 1880, 7 E. 477).

A gift may also be given by implication, so long as the implication

implies testamentary desire. Thus if a testator shows that he supposes

that he has bequeathed a certain subject, and refers to the l)equest as

an accomplished fact, this is equivalent to a bequest {Grant, 1851, 13 D.

805). Similarly, where a testator provided for payment of an annuity of

£150 as the annuity provided in a marriage contract, and it turned out that

the marriage contract only bound him to pay £100, it was said, " The collo-

cation of this clause in which he mentions the annuity to his widow clearly

showing it to be in the region not of debt but of gift, I think the intention

of the testator was to confer a bounty, and not merely to discharge an

antecedent liability " {Foj'hcs, 1895, 20 E. 248). Again, a gift may he

implied from a recital of intention to give, not followed by an express gift,

especially in family settlements {Mcarns, 1775, Mor. 13050 ; MGowan, 1842,

4 D. 154G), but such implication will not be made to serve to burden a gil't

{Brijcc's Trs., 1878, 5 E. 722).

If a legacy is given to take effect on the death of a particular person, or

upon his death in minority or without issue, there is a strong presumption

that he is meant to take a liferent of the fund, or that if he survives

minority, or has issue, a vested interest is to be taken {Abcrdcin's Trs., 1870,

8 M. 750). Again, a fee can be conferred by implication on the children of

A. if an annuity or similar right be given to him, and third parties are made
conditional institutes in the event of his death without issue, and this even

where the conditio si sine liheris does not apply {Douglas, 1843, 6 D. 318;

Campbell, 1852, 15 D. 173). Other gifts by implication may be found in

Weclderhurn, 16G6, Mor. 6587; Cromarty, 17G4, j\Ior. 0601.

A direction to trustees to apply the interest of a moveable fund for the

benefit of legatees may be read as a bequest of the principal. For instance,

where a testator directed his executors to invest £2000 for the benefit of

his son and daughter equally, and as to each of the shares to pay the

interest thereof, or apply it to the use of his said son and daughter, with the

declaration, " I leave it to my executors entirely in what manner to apply

these sums, whether to pay the same directly, or api)ly it and pay it to

others for l^elioof of my son and daughter," there was held to be a bequest of

cai^ital {Sanderson's Trs., 1860, 23 D. 227; Laivson's Trs., 1890, 17 E.

1167). It was also stated in Sanderson's Trs. that there is no rule tliat the

bequest of the interest of a sum of mnncy carrios the ])i iiiriji.il wlicii not

specially destined.

If an estate or a sum of money be given to an in(li\iihial who is sui

juris, with words indicative of the intention of the testator that he should

liave the absohite/ns disponcndi, the words are to be lakrn as indicating an

intention that lie should be the absolute owner {Purscll, 1865, 3 M. H. L.

59), and subsff|uent limitations are void from repugnancy (J////rr, J 890,

18 E. 301; J/7M7c'.s 7V.S., 189:;, 2] E. 19S; Whiir yV.s., 1896, 23 E. 836).

A\'hcre a bequest is given absolutely with a declaration that the subject is

not to full umlci I In; legatee's marriage contract the declaration may be

defeated inv want (if a tru^t (Daiitjlas Trs., 1879, 7 E. 295; Siinsoii's 7'rs.,

1890, 17 It. 5.S1>
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Mutual JFi/k—Mutual wills, in practice, are usually executed by

spouses, in which case they are revocable by either party as donations,

except in so far as they are onerous. "Mutual reniuneratory grants

between the spouses, made in consideration ofeacli other, are not revocable

where there is any reasonable proportion between the vakie of the two; for

as trilling inequalities ought to be overlooked in the transactions of those

who are so closely united, the excess on the one side ought to be consider-

able in order to found the party who is hurt in a right of revocation
"

(Ersk. i. 6. 30 ; Stivcn, 1873, 11 M. 2G2 ; Bae, 1875, 2 R 676 ;
Bcattie, 1884,

11 K. 846 ; Xaij's Trs., 1892, 19 K. 1071). ,-So far as onerous, they are con- I

tractual, and cannot be revoked {Buchanan's Trs., 1890, 17 K. H. L. 53
:

'

Croirs Trs., 1895, 22 II. 677 ; Mudic, 1896, 23 E. 1074). Even if onerous

as between the spouses, they may be gratuitous, and therefore revocable, as

regards third parties (ffofjg, 1863, 1 M. 647 ;
Lanr/, 1867, 5 M. 789 ;

3Iariin,

1893, 20 E. 835). If there is no mutuality, the deed may be revoked by

one spouse {Beattic, 1884, 11 E. 846; Mitchell, 1877,4 E. 800; Hunter,

1831, 5 W. & S. 455 ; Melville, 1879, 6 E. 1286). Power in a survivor to use__

or encroach has been construed as liudted to encroacKment during the life

of the survivor and for the u<e of the latter (Bcddics Tr.9., 1890, 17 E. 558j.

The exercise of a power of levocation operates the withdrawal of the estate

of the person so revoking from the embrace of the settlement, and legacies

and shares of residue suffer a proportionate diminution ( iri/so?i's Trs., 1861,

26 D. 163). The will may be so worded as to affect only the survivor's

property at the date of his or her death ; in which case he or she may

affect that estate during her life by gift or otherwise ;
or the survivor may

have a full right of iee\Rafjctrt's Trs., 1895, 22 E. 625 ;
NicoU's Exrs., 188/

,

14 E. 384). Mutual wills are presumed not to affect the savings of a

surviving spouse (Berivick's Exrs., 1885, 12 E. 565 ;
Morris, 1882, 9 E. 9o2)

In the case of Berwick's Exrs. a lapsed legacy went to the next of kin of

the wife, who was the survivor.

It has been said that a mutual will is not merely a declaration of inten-

tion, but an oblitration not to revoke. Therefore a mutual will is a sort of

contract {MMillan, 1850, 13 D. 187). Accordingly, it is usual to have an

express power of revocation in the deed. There is a presumption in favour

of the terms being testamentary and not contractual {Traquair, 1872, 11

M. 22). Ld. :M'Laren says that mutual wills are simply two wills in one

instrument, and that there is no difference in the principles of construction

applied to those executed by spouses and those executed by persons who are

not married to one another (vol. i. 421).

Where two sisters executed a mutual will, with power to revoke, and one

of them revoked, it was held that this affected her part of the estate, but

did not involve forfeiture of her rights in the sister's estate {Langs Trs.,

1885, 12 E. 1265).

Destinations in Bonds, etc.

The succession to stock certificates, bonds, and certificates of debt of

public companies, and, in principle, assignations of moveable estate of every

description and railway debentures, may be regulated by the destination

contained in these instruments {Connal's Trs., 1886, 13 E. 117o
;
Buchan,

1879 7 E. 211). The rule is different with regard to deposit receipts

{Walker's Trs., 1878, 5 E. 965; Cuthill, 1862,24 D. S^9 Miller, 18.4,

1 E. 1107). The leading case on the subject is that of Connals Irs., wlncli

decided that where a person takes these securities with a destination

and either before or after makes a general disposition, the latter will not
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evacuate the special destiuatiou. Such bonds would, however, probably

fall under a general disposition of the legatee or successor. Just as there

is a pretty strong presumption against the revocation of a special bequest

by a general settlement {Kcnmore's Trs., 18G9, 7 M. 771 ;
Walkers

Exrs., 1878, 5 E. 965; Glendomvpi, 1870, 8 M. 1075; Sutherland's

Trs., 1893, 20 E. 925 ; rev. 1873, 11 M. H. L. 33), so a general revoca-

tion or general conveyance will not necessarily or usually affect a

previous settlement or destination of a special subject by the same testator.

Our law is more favourable to the admission of extrinsic evidence in

these cases than the English law is (CamjjheU, 1878, 6 E. 310 ; rev.

1880, 7 E. H. L. 100 ; Thovis, 1868, 6 M. 704 ;
Lang's Trs., 1885, 12 E.

1265). In order to keep a special destination out of the embrace of a

general settlement, it is the duty of the litigant who says that the special

destination has not been defeated, to show to the satisfaction of the Court,

either by the terms of the testator's settlement or by other documents to

which it is legally competent to refer, that it was not the intention of the

testator to disturb the standing investiture (Hamilton, 1894, 21 E. H. L.

38; see Walker, 1895, 23 E. 347; Hamilton, 1894, 21 E. H. L. 38). If

the bonds or other deeds are undelivered, a general settlement will

evacuate them {Balvaird,5 Dec. 1816, F. C; Hill, 1755, Mor. 11580).

Subject of the Gift.

The subject of the gift, whether it be special legacy, general legacy, or

residue, may require construction. The intention of the testator as

expressed in the will furnishes the fundamental rale.

When a man conveys his property directly to the persons he means to

favour, any technical expressions have their strict technical meaning ami

effect and no otiier, unless it appears from the deed that they were used in

another sense. But where the direct conveyance is to trustees or executors

who are to carry the testator's wishes into execution, then technical words

occurring in the expressions of the will are to be construed with reference

to the intention of the testator to be collected from the whole instrument

(see Mitchell's Trs., 7 E. at p. 1090). With regard, therefore, to the subject

of the gift, words used will be interpreted in tlieir strict and primary sense,

unless there is something in the deed to show that they were used in

another sense.

An enumeration will or will not limit a generality, according as it is or

is not sufficient to satisfy the Court that it was intended to do so (Ld. Young

in Oar/'s Curator, 1885, 12 E. 1162 ; ^fackie, 1883, 11 E. 255).

1. If a legacy is given in the form of an enumeration of particular

subjects, followed by general worils, the general words are held to include

only such as are ejusdon [/C7ic7'is with those specified (Ker, 1745, Mor. 22/4 :

Dunbar's Trs., 15 Jan. 1808, Hume, 267 ;
Carswcll, 1858, 20 D. 516). But

where the general words precede the enumeration, the rule is not so strict

(il/ac/ac, 1883, 11 E. 255).

2. If the general words follow a particular enumeration of subjects con-

stituting a didercnt description of estate, tlicy receive effect according to

the natural meaning of the words ; that is, general words following an

enumeration are not confined to subjects rjusdcm r/enrris unless they are

connected by words of relation with the antecedent enumeration {Glover,

7 D(;c. 1810, F. C; Welch, 28 June 1809, F. C).

3. The general words, wlu;the,r heritable or moveable, must be appro-

jiriate to the quality of the estate to be given (Pafcrsnn, 9 Fed). ISOO, Hume,
128; Sufherlnnd, 1 H05, Hume, l."..". ;

Ctoustoii's Trs., 1889, IC i:. 9:;7). In
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tliis last case the word " heritable " was iiiterprelcJ so as to allect lliii

whole of a mixed estate (see also JVeilsun, 18G0, 22 D. G4G).

It may be useful to set down here a number of decided points on the

interpretation of general words in becpiests, but this must be done under

reference to the rule that every deed is its own interpreter :

—

" Goods, gear, and sums of money " will carry corporeal moveables, not

debts {^fochrie, 1730, Mor. 5018 ; Jh-oi'-n, 3 Dec. ISOo, iMor. "Clause," A].p.

No. 5). " Goods, gear, debts, etc.," will not carry heritable debts secured by

adjudication {Boss, 1771, 2 Tat. 254; Gcdloway, 12 Jan. 1802, 13 F. C,

57 Mor. 15950: Cmic/orf?, 1838, 10 S. 1017). "Goods and gear,_whether

heritable or moveable," do not carry a lease (SK/hcrlnnd, Feb. 1S05, Hume,

133; Fafcrson, 1800, Hume, 128)." "Moveables whatsoever," with words

descriptive of corporeal moveables, will not carry nu)veal)le bcjuds {Danhars

Trs., 1808, Hume, 2G7). " Moveable estate " following corporeal moveables

does not include moveable rights {Carseicell, 1858, 20 D. 51G). "Cash"

includes current coins and bank notes, Init not bonds, bills, or secuiities

(Jarric, 18G0, 22 D. 1395). "Money wherever deposited" was held

equivalent to residue of moveable estate {Easson, 1879, 7 R. 251 ;
Grant's

Trs., 1886, 13 E. 64G). A gift of "income" has been distinguished from a

gift of the liferent of a capital sum, in that under "income" recurring ]*ay-

meuts will be included {Frier's Trs., 1S9G, 24 R. 437; Strain, 1893, 20 It.

1025). "Furniture" includes articles of domestic use, but not books or

wine (Bell's Prin. 1872). " The whole of the furniture in her own bedroom

and any other she may choose for furnishing her house," was held to give

a power of choosing liberally but fairly similar articles to those in her own

bedroom {Feed, 1835, 13 S. 810; see Macdonald's Trs., 189G, 23 E. 913).

Where a testator disposed separately of his heritable and moveable estate,

"moveable estate" included heritable bonds, l)ecause they are movealde

quoad succession {Cunningham, 1889, 17 E. 218; Hughes Trs., 1890, 18 E.

299). " Property and estate " are the two most general words, and they

include both heritage and moveables {Grant, 1893,20 E. 407; Oag's Cur.,

1885, 12 E. 1162).
""

Efiects" does not apply to heritable estate {Pitcairn,

1870, 8 M. G04 ; but see Forsyth, 1887, 15 E. 172). A legacy of the interest

of a particular sum has sometimes been interpreted so as to carry the capital

{Sanderson's Exrs., 1860, 23 D. 227). "Free money" includes moveable

funds, not merely cash in bank, less debts but not legacies {Smith, 1829,

7 S. 734).

It is necessary in order to carry heritage in a testament that it shall be

clear that the words used refer to heritage; and where neutral or equivocal

words are used, the intention will be determined from the context {Grant,

1893, 20 E. 404).

Fedsa dcmonstratio nan nocct.—Errors in describing the thing l)equeathed

will be disregarded so long as the sul)jectcan be identiHed. Thus a bequest

of all the gas shares bought l)y the testator for £300 from certain trustees

was held to carry all the shares bought from the trustees, although these

had cost £798, and not £300 {Bruccs Trs., 1875, 2 E. 775 ; Donald's Trs.,

1864, 2 M. 922). Errors in dividing tiie estate will not invalidate the bequest.

So where one-third of an estate was left to one person, two- thirds to another,

and one-third to anotiier, it was held that by thirds fourths were meant

{Smith's Ti-s., 1883, 10 E. 1144). Fcdsa enumeratio nan nocet {Bryccs Trs.,

1878, 5 E. 722). Though a fact be stated as the cause of giving a legacy

which is not actually true, the legacy is due for fai-ia e<(usa nan nocet (Kr.sk.

iii. 9. 8). Nor will a false cause given for the revocation of a legacy make

the revocation ineflectual {Grant, 1846, 8 D. 1077).
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In Melvin, 1824, 3 S. 31, a testator left his estate to a general disponee,

under burden of paying all legacies he might thereafter appoint by ^vriting

under his hand, however informal. He then, in a letter addressed to a third

party, bequeathed a legacy payable out of a sum which he said was in a

certain bank. At the date of the letter there was no such sum in the

bank, but at the date of liis death there was. The legacy was held to be

good.

Panton, 1824, 2 S. G32, illustrates what will not and what will be held

sufficient. A testatri.x had left a general disposition for payment of debts

and legacies. On her death there were found in a desk bills and deposit

receipts and two documents. The one was pinned to a deposit receipt for

£208, and was holograph. It ran as follows: "Sept. 15, 1820.—The bill

within this paper you give Miss Panton £100; Janet Martin, my servant,

£100 ; to Kitty, my girly, £5. The is more if Miss Martin serve be with

at time, let have the remaining £3." This document was held to give the

parties named right to the sum in the deposit receipt. The other one, which

was found inoperative, was also holograph and signed, but had no bill or

receipt attached to it. It was in these terms :
" 1820.—The bill within

this paper you will give £100 to ]\Iiss Jane Panton; £50 to Janet Martin,

my servant ; £5 to my girly Kitty Martin, to receive after my death."

It would seem that a legacy of an indefinite sum would be void for

uncertainty unless someone was given power to fix the amount (Stcicart,

26 Nov. 1813, F. C. ; Murray, 1749, Mor. 4075 ; Snodgrass 1806, Mor.
" Ser. of Heirs," App. No. 1 ; Caniiohells, 1738, Mor. 4076).

Zef/aci/ hij Heir of Entail of Charge on Entailed Estate.—By the Entail

Amendment Act 1875, s. 11 (amended by Act, 1882), an heir of entail

in possession may charge the entailed estate for improvement expenditure

by granting a bond and disposition in security for three-fourths of the

amount authorised to be borrowed : if he dies without doing so, anyone to

whom he has bequeathed his right may have the heir in possession ordained

to grant a bond and disposition in security for the amount with which the

deceased might have charged the estate. It has been held that the legatee

is only entitled to three-fourths of the amount expended, and three-fourths

of the actual or estimated expenses of the application to secure the bond

{Leith, 1888, 15 R. 944).

Object of the Gift.

The object of a testamentary gift maybe: (1) individuals named and

designed so as to be capaV)le of being identified
; (2) charities or objects

of public utility
; (3) a class of persons either in existence or yet to

come into existence. Here also the rule is tliat the Court is to give ell'ect

to the testator's intention as expressed in tlie deed or deeds. And with

regard to the description of the legatee, it is enougli dnmmodo constet

dc 2'>erso7i/c. A legacy was sustained althougli l)oth the Christian and

married name of the legatee were wrongly given {Keillcr, 1824, 3 S. 396).

Again, wlicre legacies were left to each of the daugliters procreate of the

marriage betwixt A. 1'.. and ('.
I ). £400 . . . £1200, and there were four

daughters, eacli was held entitled to £400 {M'Lrhose, 28 Eel». 1815, F. C.
;

see also Macfarlane's 7'rs., 1878, 6 P. 288; Mil/ar's Trs., 1891, 18 P. 989;

JJrijecs Trs., 1878, 5 P. 722). The principle api>lied in these cases seems to

be tliat if there is an inaccurate enumeration of tlie persons composing a

class, the enumeration will be disregarded, and th(! legacy will l>c payable to

tlie class.

A designalinn may Ijc defective in that it does not indicate with
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certainty, to a person ignorant of the circumstances of the testator and the

legatee, whom it is meant to favour. In tliat case the maxim ajtithes ccrtum

est quod ccrtum rcddi potest. A legacy to my late brother .lames' son was
held eflectual though the only child of James was a daughter {Murftniancs

Trs., 1878, 6 E. 288).

This applies to bequests both to individuals and to societies. Tims a

bequest in favour of " godly persons " and " godly preachers of Clirist's

Holy Gospel " was interpreted in accordance with tlie religious opinions of

the testator (Shore, 9 CI. & Fin. 355). A direction to trustees that jjlateand

furniture was to be divided equally, was held to mean equally among the

testator's next of kin {Dundas, 1837, 15 S. 427). AVhere a bequest was left

to each of the testator's domestic servants who should be in his service at

the time of his death, a claimant who proved that she had taken charge

of the place of business of his firm, and had been in the habit of waiting

on him at the oflice, and had sometimes assisted at his residence, was

found entitled to share {M'Intijrc, 18G."., 2 M. 94 ; see also Stirling MtixiccH's

Exrs., ISSQ, 13 E. 854).

Where a legacy is left to a society, secular or relif;ious, and it has

changed its name or been amalgamated with another, if the elements of

continuity of title and identity of purpose are present, the legacy

will still be due {rrimjlc, 1823, 2 S. 588; Sommcrvail, 1830, 8 S.

370 ; Wilsons i:xrs.,18G9, 8 M. 233). A bequest "to all my creditors of

whatever sums shall be necessary for making up full payment of the

Ijalances remaining due to them, as the same shall be set fortli in a list

which I intend to leave," did not fail ibr want of a list {Sprot, 1855, 17 D.

840). A letter addressed to one of the beneficiaries has been held a com-

petent means of interpreting an ambiguous bequest (i^iYcAic, 1880,8 E. 101).

A bequest to tlie testator's second cousins has been held to include, in the

circumstances of the case, first cousins once removed {Drylic's Factor, 1882,

9 E. 1178). Bequests left to trustees for " any of the testator's blood relations^"

that the trustees should think the most fit, " to such of the truster's mother's

relations as they should appoint," " to such of his friends and relations as

should be pointed out by his wife," and other similar bequests, have been

sustained ( Wharric, 17G0, Mor. G599 : Murray, 1729, Mor. 4075 ;
Snodyrass,

1806, Mor. " S. of H." App. No. 1 ; Crichton, 1828, 3 W. & S. 329 ;
Broivn's Trs.,

1762, Mor. 2318 : Cairnie, 1837, 16 S. 1). But in these cases, if the trustees

predecease or fail to take up the trust, the bequest lapses (liohhic's Jnd.

Factor, 1893, 20 E. 358 ; i>iV/.', 1758, Mor. 7446). "Eelations" includes relations

on the mother's side as well as those on the father's {Broim's Trs., 1762,

Mor. 2318); and under "nearest relations" were included the children of a

sister uterine, who was named in other parts of the settlement along with

the testator's brother german (Scott, 1855, 2 Macq. 281 ; Xorris, 1883,

2 D. 220). Sinnlarly, where the testator said, " Any money left after paying

all expenses I wish may be laid out on charities," and then left a legacy to her

nephew, " with power to see tliis will executed," it was held that the term

charities was sufficiently expressive of the objects of her bounty, and tliat a

power of selecting particular objects and distributing among them was con-

ferred on the executor (Dundas, 1837, 15 S. 427; Kclland, 1863, 2 M.

150; Millar, 2 S. & M'L. 866; /////, 2 W. & S. 80; CoUb, 1894,21 E.

638). But where a bequest is left simply to charities, and no power of

selection is expressed or implied, the bequest is void for uncertainty

(Lows Fxrs., 1S73, 11 M. 744; see Edwards Trs., 1891, 18 E. 535). It

would appear that the English law dillers from the Scots, the latter being

more favourable to cliaritable beipiests. Sutherland's 'Trs., 1893, 20 E. 92o, is
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an example of a case where the principle was applied, that to leave a residue

to trustees to be disposed of as they think proper neither gives them a pro-

]irietary interest in it, nor imposes on them a trust with regard to it.

Where the charities can be identified, or where a bequest is given to the

poor of a presbytery, the bequest is good, and errors and misdescriptions are

remedied if it can competently be done {Hill, 1726, 2 W. & S. 88 ;
Boe, 1857,

20 D. 11; 1862, 24 D. 732; Bruce, 1865, 3 M. 402; Sijnocl of Aberdeen,

1847, 9 D. 745; Priwjlc, 1823, 2 S. 588 ; Wihoiis Exrs., 1869, 8 M. 233).

A bequest to the testator's children or to the cliildren of A., means

legitimate children, though it must be remembered that gifts to

illegitimate children nominatim are good ; and it is thought that a

bequest to the illegitimate children of A. in life at the date of the will,

would be good (Ballantipie, 17 Feb. 1814, F. C). It is well established in

England, but not yet decided in Scotland, that a bequest to illegitimate

children nascituris is contra honos mores. In all questions of legacies a

child i)i utero is considered as already born {}[oiintstciiMrt, 1707,

Mor. 14903 : Grant, 22 May 1810, F. C). The general rule in bequests to

a class, as " children," or " issue," or " heirs," is that only those in existence at

the period of distribution are included {Grant, 22 May 1810, F. C.

;

Stcioart's Trs., 1868, 7 M. 4 ; Whittet's Trs., 1892, 19 E. 975; Hayicard's

Exrs., 1895, 22 E. 757). But where no precise period of distribution is named,

or the distribution is to be on the death of a parent, the expression may be

read to include both persons born and persons to be born (Schcniman, 1828,

6 S. 1016 ; Martins Trs., 1864, 3 M. 326 ; Hunter's Trs., 1865, 3 M. 514

;

Carleton, 1867, 5 M. H. L. 151), in which case there is vesting in the class,

though the ultimate share of each cannot be determined till it can be seen

how many are to share in the division {M'Gou-an, 1864, 2 M. 943).

A legacy to the heir of A. is a legacy to the person who by operation of

law would succeed to A. in the ownership of the subject mentioned, i.e. the

word "heir" is to be construed secundum materiam suhjcctam. Where the

succession is heritable, heir means heir-at-law, wheie it is moveable it

means the person entitled to succeed under the Moveable Succession Act

{Gregorys Trs., 1889, 16 E. H. L. 10 ; Blair, 1849, 12 D. 97). In a destina-

tion to heirs of A., where the subjects are moveable, as sums of money

(Sutherland, 1865, 4 M. 105; Haliihurton, 11 E. 979; C/eland, 1891, 18 E.

377), the interest in a contract of copartnery {Irvine, 1851, 13 D. 1367),

a residuary interest under a will (Ersk. iii. 8. 47; lUair, 1849, 12 D. 97),

the right goes to the personal representative of A. If the subject of con-

veyance be landed estate or money heritably secured {Glen, 1874, 1 E. H. L.

48), or bonds secluding executors, the gift is to the heir-at-law (M'Kai/, 172.>,

Mor. 3224 ; Blair, 1840, 12 I). 97 ; Mitehcirs Trs., 1872, 11 lAI. 206). lUit it

must be borne in mind that by the Conveyancing Acts heritable bonds were

made moveable rju.oad succession (see Hut/hr.s Trs., 1890, IH U. 299;

Cunniwjham, 1889, 17 E. 218). Where the testator himself is heir or next

of kin of the institute, a bequest to A. and his heirs falls {Birnie, 1893,

20 E. 481). Generally a pecuniary legacy to the heir of A. is to liis

le.'al, not to his testamentary representatives; but if it is clear that

the bequest was to fall under A.'s will, that interpretation will i)n!vail,

just as the donor of the bequest may indicate wliat he means by " heir.'

X(.'arest heirs and successors are thrj.se under the Act (jVIiudio, 1864, 2 M.

J 144; Mdxu-ell, 1H64, 3 M. 318). "Successors" has the same nieaning

as "heirs" {Jilalr, supra). "Assignees" only becomes operative after

the legacy lias vested {Bell, 1845, 7 D. 614). Heirs in mohUih us doca

not mean testamentary rei)resentatives ( Ifnnhnir's Tr^., 1890, 1/ E. -'Sm).
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"Next-of-kin" means those entitled at cunmioii law, not uniler the
Act {roumj's Trs., 1880, 8 II. 24l> ; Gnr/on/'.'i 2Vs., 1889, IG I{. H. L.

10). Legal heirs in muhilihi/s is not e([uivalent to next-of-kin (Ifof/f/,

1887, 14 It. 887). " Personal representatives " is generally eciuivalent to

"next-of-kin" (,S7«mr^, 1802, Mor. " Clause," App. No. 4; Morrison's Exr.,

1874, 1 E. 371). " P]xecutors" means executors nominate or dative, as the
case may be (Scott's Exr., 1890, 17 K. 389). In the ordinary case they do
not take a beneticial estate, though technical words are not essential to ^ive

an executor an estate as his own, provided the context shows this intention

{Jameson, 1872, 10 M. 399). But the more flexible word " executor" receives

a construction consistent with the associated words " heir" or " next-of-kin
"

{Lawson, 1827, 4 S. 384 ; Stoddart's Trs., 1870, 8 M. GG7). " Issue" has no
technical meaning, and means " descendants" {Macdonald, [1893] App. Ca.

051). "Descendants " has the same meaning as "issue" {'Turner, 1896, 24
K. 619). Family is equivalent to children {Lows Trs., 1892, 19 E. 431
(not grandcliildren) ; Fyffc, 1841, 3 i). 1205

; Irvine, 1873, 11 M. 792 {contra,

" family " included grandchild)). " Children " was held not to include grand-
children {Adams Trs., 1896, 23 K. 828). Eelations generally means next-

of-kin {Williamson, 1865, 4 M. 66 ; Cunningham, 1891, 18 E. 388;
Johnston's Trs., 1891, 18 E. 823; 1892, 20 E. 46). But you must always
look to the meaning of the testator. A legacy by description to the lawful

heirs or next-of-kin of A. has been held a legacy to those heirs of A. who are

alive at the testator's death (Lord, 1860, 23 D. Ill; Coclcburn's Trs., 1864,

2 M. 1185 ; Ewart, 1870, 9 ]\I. 232; Gregori/s Trs., 1889, 16 E. H. L. 10).

Where a testator, in making a gift, employs language commonly descrip-

tive of a class ascertainable at the time of his own death, he must
primd facie, and in the absence of expressions indicating a different

intention, be understood to refer to that period for the selection of the

persons whom he means to favour. A bequest to the whole of the testator's

nephews and nieces included the half blood as well as the whole blood

{Norris, 1839, 2 D. 220; Scott, 1855, 18 D. H. L. 25). A legacy to the

heirs and successors of A. B. is a legacy to the heir or executor at law of

A. B., and not to one nominated by him in a deed {Blair, 1849, 12 1). 97).

Where the gift is to the heirs or representatives of A., and A. predeceases

the testator, the character is fixed at the death of A.; and the shares of his

representatives who do not survive the testator accresce to the survivors

{Grecjory, supra; Lord, 1860, 23 D. Ill, 3 M. 1083 ; Maxu-ell, 1864, 3 :M.

318 ; Eicart, 1870, 9 M. 232 (depend on specialties) ; Pearson, 1825, 4 S. 119).

In the case of a destination to the heirs of A., who survives the testator, in

the absence of special intention the gift would remain in suspense during

A.'s lifetime, and vest at his death.

Where a share of residue, whether original or lapsed, is given in liferent

and fee to a person named and children, the division is per stirpes, not per

capitd {Richardson, 1866, 4 M. 372; 1868, 6 M. H. L. 18; Home's Trs.,

1884, 12 E. 314; Allen, 1886, 13 E. 975). There is no delectus pcrsonarum
in bequests to heirs and next-of-kin.

Prima facie a gift to a class is to be divided 2)er capitd, and in order

that the division should be per stirj)cs it must appear from the langviage or

scheme of the will that the distribution is to be among families {Macdougall,

1866, 4 M. 372 ; Bofjic's Trs., 1882, 9 E. 453). Legacies to two or more
families jointly, or to a family and individuals by name, will be divided

per capitd {M'Kenzie, 1781, ^lor. 6602; M'Courtic, 15 January 1812, Hume,
270; Rennie, 1822, 2 S. 60). A gift to issue of the fee of what their

parents lifeiented, or a conditional institution of children to their parents,
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implies that the division is to he per stirpes {Home's Trs., 1884, 12 E. 314;

Allen, 1886, 13 E. 975; Low's Trs., 1892, 19 E. 431). If there is a bequest

to the children of a person named, and no intention is expressed to include

objects born after the death of the testator the legacy yests_in the children

in existence to the exclusion of j^ost nati {Macl-cnzic, 1781, Mor. 6602

;

Steivart, 1868, 7 E. 4 ;
Whittct's Trs., 1892, 19 E. 975). Where a liferent

is "iven to a parent and the destination to children is not to survivors, tlie

le-^acy vests in the children, but subject to itost nati claiming a share unless

tliere appear an intention to exclude them {Calder, 1842, 4 D. 1365;

Hunters Trs., 1865, 3 M. 514 ; Iloss, 1878, 5 E. 833). Fost nati only shared

in subsequent divisions. Where a benefit is given by will, and it is provided

that in the event of the person benefited dying the benefit is to go to

.someone else, that will be held !«•/?/(« facie to mean in the event of his

dyinf^ before the testator, unless there is a clause of survivorship (reacocJc's

r/-d885, 12 E. 878).

With regard to a gift of the same thing to difierent persons, the rule laul

down by Stair is :
" If one thing or sum be specially legated to one person, and

by a posterior writ be legated to another, the posterior legacy takes place, and

is a revocation of the former ; and they do not come in together concursu

nartcsfaccre: as they would do if left in one writ by the Eoman law, and

each legator would have but a half; but we have no such custom or style

to lef'ate the same thing entirely to different persons in the same writ

"

(Stair, iii. 8. 42; Hamilton, 1736, Mor. 8064). But, according to lA.

Brougham: " If the same thing be given first to A. and then to B. in the

same°will, then, unless the thing be an indivisible chattel, or A. be expressly

excluded.'they may take together" {Sherrat, 1834, 2 Myl. c^- K. 165; UlricJt,

A legacy to the children of A. primd facie includes all the children of

A who are alive at the period of vesting, whether they weie born at the

date of the will or not. A legacy to the n. children of A. priiml facie is

limited to the children of A. who were in existence at the date of the will.

But the Court will always lean to a merely demonstrative construction

(see Millars Trs., 1891,18 E. 989).

Conditional Institution and Substitution.

A legatee is said to be conditionally instituted when the gift is made to

him on "the failure of a prior legatee; he is said to be substituted if it is

meant that he should succeed on the death of the prior legatee, after the

riaht has vested in the latter. A substitute takes not as a disponee, but as

an heir.
i . i

•
i

• ,
i

In the case of a legacy to a class of persons and their heirs, tlicre may

liave existed persons wiio would have been members of the class had they

been alive at the date of tlie wiU. Such persons are never in^,titutes, and

their heirs cannot come in as conditional institutes (Stiorock, 1843, 6 I).

117- Black, 1844, 6 D. 689; lihind's Trs., 1866, 5 M. 104; Morrison's

Trs
'

1890, 18 E. 135). " Tliis is common to all legacies, that if the legatee

die before the testator, the legacy becomes void, and is not transmitted to

the heirs and ouccessors of A." (Stair, iii. S. 21) ; and a bequest to A. and his

assignees is interpreted in the same way {Jkll, 1845, 7 1 >. 61 1). On the

otlier hand, if tin; Ixiquest is to A. and his heirs, the luns lake as condi-

tional institutes by the ]»rrdecea.se of the legatee named {Halliburton, 1884,

11 E. 979 ; (Jleland, 1891, 18 E. :'.77 ; Ersk. iii. 9. 9).

A le'Mcy, where it is given to a legatee and liis executors, is not

evacuated by the predecease of the legatee, but passes after the testator's
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decease to the legatee's executors, not by any liglit whicli those executors
derive from the legatee to whom that legacy once belonged, he having died
before it could have etfoct by the tcstat:or's death, but in their own ri'dit as
conditional institutes in tlie legacy. But where the ^\^ii•A\ itself or the cir-

cumstances of the testator show an intention of exchuling this rule, it is

excluded (Donald, 18G4, 2 M. 922 ; Findlay, 1875, 2 J{. 9U9). And where
the testator plainly assumes that the legatee shall take in the first place, the
legacy will lapse by tiie legatee's predecease (IFhi/c, 1859, 21 D. 286;
Findlay, supra). A legacy to one and his heirs and anyone to whom'
he shall leave it, goes to the heirs on the legatee's predecease, but
he has no power of disposal before the legacy vests in liim (Henry 18'?4

2 S. 725).
' ^' -

.

In destinations of moveable and mixed estate, there is a presumption
in favour of conditional institution and against substitution. Accordingly,
where a bequest of moveables is made to A., whom failing to B., and°A.'
survives to take, B.'s right, in tlie absence of plain declaration other-
wise, becomes extinct. In a destination of heritage "whom failing"
imports substitution, and unless A. by deed inter vivos or mortis
causa disposes of the estate, B. will be entitled on his death to succeed as
heir under the substitution {Ogilvie, 1852, 14 D. 363). If a legacy is paid
to a legatee and mixed up with his fund, the substitution is evacuated
{Buchanan's Trs., 1868, 6 M. 536), or by a testament {Davidson, 1870, 8 M.
807 ; Dyer, 1874, 1 R. 943). In the case of moveables the presumption is

always in favour of conditional institution only, not of substitution in a
case of heritage the presumption is the other wav, in favour of substitution
(JFrt<so?i, 1884, 11 E. 444).

A substitution in moveables can be created, though it is said that
there is only one safe formula for creating it, \\z. by the words " whom
failing either before or after the interest has vested "; but substitution is not
in diibio to be presumed {Allan, 1845, 7 D. 908 ; Henderson, 1858 20 D
473 ;

Locl^hart, 1814, 6 Pat. 31 ; Paul, 1872, 10 M. 937 ; Watson, 1884, 11 l\.

444). If there is to be a substitution in moveables, it must be expressed
either in proper technical language or by a direction to trustees to insert a
clause of substitution in the conveyance of the securities of the trust estate
{Greig, 1833, 6 W. & S. 406). A substitution in moveables may be evacuated
by merely changing the securities (Ersk. iii. 8. 44; Bvoini, 1792, Mor.
14863). Where a substitution of moveables is effectually constituted,
it will be evacuated by a general settlement by the legatee {Fyffe, 1841,
3 D. 1205 ;

Dyer, 1874, 1 \\. 943), even wdiere the will was executed before
the legacy vested, where the will is so expressed as to convey ((crjuircnda.

A legacy had been left to a person who was insane at the time it vested
in him, and wdio remained in this state till his death : yet the le<yacy was
carried by his will, executed before he became insane. The Crown, as
ultimus lucres, is not included in a destination to heirs {Torrie, 1832, 10 S.

597). If a legacy is to go to a third person in the event of the legatee
dying without issue, that is simply a substitution.

Joint and Several—Sukvivorsiijp—Accretion.

Joint, or Joint and Several—Survivorship.—A legacy may be left to two
or more persons jointly, or severally, or successively (Bell, Prin. 1882

;

Stair, iii. 8. 27). A legacy to A. and B. jointly goes to them equally in case
they both survive the period of vesting; if one of them predecease, the
other takes the whole. " Jointly and severally " receives the same interpreta-
tion. If words importing severance are used, and the legacy is to " two
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persous equally," or to be equally divideil between them, the right is

separately to each of one half witliout any jus accrcscendi, and the survivor

has only his own share, the other half falling into lesidue or intestacy. " There

is a rule of construction, settled by a series of decisions beginning in the last

century and coming down to the case of Buchanans Trs. in 1883 (20

S. L. E. 666), to i\\e effect that where a legacy is given to a plurality of

persons named or snfficienthj described for idcntijication equally among them,

or in equal shares, or share and share alike, or in any other language of the same

import, each is entitled to his own share and no more, and there is no room

for accretion in the event of the predecease of one or more of the legatees.

The rule is applicable whether the gift is in liferent or in fee to the whole

equally, and whether the subject of the bequest be residue, or a sum of

fixed amount, or corporeal moveables. The application of this rule may of

course be controlled or avoided by the use of other expressions, by the

testator importing an intention that there shall be accretion in the event of

the predecease of one or more of the legatees," as by a gift to survivors

(Ld President In<4lis in riuiou's Trs., 1886, 13 11. 1197; see also irilson's

Trs., 1889, 22 R (J:>]Muirs Trs., 1889, 16 li 954; ir/titc's Trs., 1893, 20 R
450'; SfoUc's Trs., 1886, 15 E. 340). The rule as thus stated seems not to

apply to legacies left to a class of unascertained number equally among

them, or share and share alike. The right vests in the members of the class

who survive the period of vesting as a whole (Douglas, 1864, 2 M. 1008
;

Scoff, 1843, 5 U. 520; MacdoiKjaU, 1806, 4 M. 372; Macl-enzie, 1840, 2 P.

833).' Where a joint interest in a legacy or residuary bequest which is

subject to a liferent comes to vest in the last surviving legatee, it would

seem that the trustees are bound, if tlie liferenter tenders a discharge of liis

interest, to denude in favour of the fiar (Foulis, 1857, 19 D. 362 ;
Frcft//,

1854, 16 D. 667 ;
Brown , 1890, 17 R 517).

The rule to be noticed under vesting, that survivorship has relation to

the period of distribution, does not apply to the survivorship implied in

bequests to a class, and in any case the intention of the testator as expressed

will fix the rule. It is doubtful whether the right of accretion implied in a

joint bequest to a class imports a substitution as well as a conditional

institution (
Wright's Exrs., 1855, 27 Jur. 341). Where a gift is to legatees

jointly or to a class, and tliere is no clause of survivorship, then, unless the

case falls under the conditio si sine lihcris, there is no right given to the

i.ssue of the predec(?asing institute {Young, 1862, 4 Macq. 337; Rattray,

1790, Hume, 526 ;
Binning, 1767, Mor. 13047). Where the issue of some are

mentioned and the issue of others not mentioned in the will, the express

terms of the destination prevail {Earl of Lauderdale, 1830, 8 S. 771

;

Greirj, 1835, 13 S. 607; Carters 7Vs.,'lS92, 19 E. 408; but see Forresters

Trs\ 1894, 21 E. 971). If there is a destination to a number of persons,

with a clause of conditional institution of their issue in general terms, the

conditional institutes are joint legatees along with the original institutes

(Lainf/'s Trs., 1879, 7 E. 2*44), but the issue do not share in hipsed shares

{Hnulrrson, 1890, 17 E. 203; (Junniiighamrs r?-.s., 1893, 20 R 454 ;
WMt/s

Trs., 1893, 20 E. 460): though it has been said that there is no artificial

rule' of construction which obliges the Couit to h<ilil that where a residue is

disposed of among different mfnnbers of a family, the children of one of the

rcsidiiary legatees, who may di<^ leaving issue, arc cut out from what their

];arents would have taken by accretion {M'Cvlloch's Trs., 1892, 19 R at

p. 770 ; Burnrf, 1894, 21 E. 1040). Where a liferent is given to a class of

person.s and the fee to tiieir respective issue, the issue come into possession of

their shares of the fee on the death of their respective parents {Donaldson,
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18G4, 2 M. 428: Macdougall, 18GG, 4 M. .'!92; 11. L. 20 Max: 18G8, G M.
18).

In Scott, 1865, 3 M. 11.30, it w.as held that wliero a lof,'acy of a liferent
was left to a mother, and after her to a dau-hter, and the testatrix tliere-
after revoked the gift to the mother, this was equivalent to a gift of an
immediate liferent to the daughter.

A bequest of an interest till a definite time or for the life of another will
vestintlie legatee.and pass to his representatives if he predecease theappointe<l
time or the person for whose life the riglit is given {Hill, 18GG 5 AI 12 •

Ramsay's Trs., 1876, 4 R 243 ; Patcrson's Trs., 1893, 31 S. L. R 200).
In order to avoid intestacy, or in the special circumstances of the case,

"survivor" has sometimes been read as "other"; but the word will
usually, in Scotland, receive its own meaning, even if the effect of this is to
cut out the issue of predeceasing parents. The cases in which the words
have been changed are : Ramsay's Trs., 1876, 4 R 243 ; Fatersons Trs.,

1893, 21 E. 253
;
but see contra, Forrest's Trs., 1884, 12 R 389 ; Hairstcii'l

Jud. Fact., 1891, 18 R. 1158 ; Ward, 1893, 20 R 949 ; Montcith, 1894, 21 11.

615 ; Neville, 1895, 23 E. 351).

Eevocation and Ademption.

An inter vivos agreement to make a testament or grant a legacy will bar
revocation of a will or legacy made in implement of it (Turnhidl, 1825 1
W. & S. 80 ; Murison, 1854, 16 D. 529 ; Dug^iid, 1831, 9 S. D. 844; Curdy
1775, Mor. 15948 ; Patcrson, 1893, 20 E. 484), although a mortis causa
deed will not be made irrevocable by delivery (Sommervdlc, 18 May 1819,
F. C; Millar, 1825, 4 S. D. 822), and a declaration that it is irrevocable may
itself be revoked {Dougal, 1789, Mor. 15949) ; but where in a testamentary
writing a provision has once been regularly created, it is not to be held to
be taken away in a subsequent writing except by clear words of revocation,
unless one of the presumptions afterwards noticed applies (Scott, 1865
3 M. 1130; Stair, iil 8.28).

Eevocation.—Legacies are ambulatory, and so long as they remain proper
legacies they may be revoked at any time by the testator, and that either
expressly or by implication. A legacy may be taken away

—

(1) By express revocation of the deed or clause in which it is granted. A
holograph or tested deed which expresses the intention to revoke will be
effective according to its terms, that is to say ; will operate total or partial

revocation, as the case may be, and that even if the revocation is contained in

a new settlement or conveyance by way of codicil which fails to operate its

intended effects {Stetcart, 1860, 22 D. 646 ; Erskine, 1850, 13 D. 223 ; Lcith,

1863, 1 M. 949 ; Kirkpatrich's Trs., 1874, 1 E. H. L. 37 ; rev. 11 M. 551).

(2) A will may be revoked by the subsequent birth of children to the
testator. Where at the date of the making of a will the testator had no
children, and thereafter a child is born, and the testator dies either before
or shortly after its birth, there is a very strong presumption that the will

was only to be operative if he died without children. This is a privi-

lege personal to the child {Watt, 1760, ]\Ior. 6401; OlijjJunit, 1793, Mor.
6603). In one case it was said that the condition would apply unless it

was made " as plain as a pikestaff that the testator did not intend the suc-
cession to go to the child." In Colquhoun, 1829, 7 S. 709, Ld. Eutherfurd
Clark said: "I am much inclined to the opinion that the revocation was
absolute, and that even had the maker survived the birth of a child for a long
time the will could receive no effect" In Munro's Executors, 1890, 18 E. 122,
a will in favour of the testator's parents and nephews was set aside in the

S. E.—VOL, VII, 25
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interest of the widow and three children. But the presumption may
be overcome. According to the law of Scotland, the question whether

the testament of a parent is revoked by the subsequent birth of a

child is one wholly dependent upon the circumstances of the case

{Hughes, 1892, 19 E. H. L. 38). Erskine says (iii. 8. 40): "If the testator had

afterwards children, and, notwithstanding their existence for some competent

time before his death, made no alteration of the settlement in their favour,

it is presumed that he neglected them from design, especially if the settle-

ment was not of the whole or greatest part of his estate" {Yule, 1758,

Mor. 6400; Millars Trs., 1893, 20 K. 1040). The eonclitio has also been

held not to apply to a will which was not a general settlement of a whole

estate, and which was executed in the knoM'ledge of the wife's pregnancy

{Adamson's Trs., 1891, 18 K. 1133). In Sijaldimj, 1874, 2 R 237, and Fiiul-

lays Trs., 1886, 14 R 167, it was determined that the birth of a posthumous

child did not revoke a settlement in favour of children previously born.

Though Elders Trs., 1894, 21 R 705, decided that the birth of a son to a

testator who had left his means to his daughters, who were his only children at

the date of the will, did revoke the will, and the son took the heritable estate.

It has been said that wherever a last will is cut down by the operation

of the rule or presumption, all previous testamentary settlements must fall

with it, except such as are obligatory and matter of contract {Elder s

Trs., 1895, 22 R 505 ; Leith, 1803, 1 M. 955). The Court will not allow

a proof of declaration of the deceased as either setting up the will or as

fortifying the presumption against the subsistence of the will {Elder,

1895, 22 R 505; 1894, 21 R 704; MKie's Tutor, 1896, 24 E.

526). Mere survivance without making a new will, will not save the old

one. The presumption applies to a mother's will as well as to a father's.

Mr. Bell, in his Principles, s. 1777, says that if a lawful child who was

believed to be dead should afterwards turn up, or if an illegitimate child is

legitimated, the presumption seems to apply ; and that if the child shall not

have survived the grantor or the institute, the presumption of revocation or

substitution will not hold ( Waft, 1760, Mor. 6401). A posthumous child

w^ill have the benefit of the condition.

(3) A will may be revoked by cancellation animo et facto of the instru-

ment {Nasmyth, 1821, 1 Sh. App. 03; Falconar, 1848, 11 D. 220; Dow,

1848, 10 D. 1465), or by giving instructions to have it destroyed {Chisholm,

1673, Mor. 12320 ; Buchanan, 1704, Mor. 12320 ; see Croshie, 1865, 3 M. 870),

which instructions maybe i)YOwed 2)rout de jure {Falconar, supj'a); but the

destruction of the will by accident, or in a moment of insanity or passion, will

not revoke it, though the onus of })roving its validity lies upon the person

seeking to set it up. The presumjition is for revocation when the will

cannot be found {Bonthrone, 1883, 10 E. 779 ; Winchester, 1863, 1 M. 085). A
testamentary act cannot be recalled by intention alone : there is required

some definite act of the testator's will, which, in the case of alteration b}'

subsequent writings, can only be proved by a probative instrument {Stirling

Stuart, 1885, 12 R 010).

(4) Adcmjdion.—Ademption is the revocation or recall of a general or

special legacy by souk; act of the testator, other than testamentary

revocation. A special h^gacy is not due if the subject of it have

perished before delivery, or hav(! been converted to some other use by

the testator {Chalmers, 1851, II D. 57; Congreves Trs., 1873, 1 E. 1102).

Where the subject has been converted into something else,—where the actual

thing bcfjueatlied has ceased to be in the ])ow('r ol'tlie testator,—the legacy is

held to bo udeenjcd, and that apart from any (piestiou of intention {Ander-
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son, 1877, 4 R. 1101). Accordin<,dy, where a testator left to a lof,'atee "the
sum of £1000 lent on bond," and thereafter the bond was paid up before
his death, the legacy was not exi.^ible {rmjon, 18;3.S, IH S. 383).

But in the case of MUrhcll, 1889^ IG li. 902. the Court held by
a majority that the statutory conversion of shares in a gas company
into annuities payable to the sharehokhns, which annuities were, under
the Act, to be CDnveycd by any will which disposed of the shares, did
not operate ademption of a legacy of " the shares standing in my name
in the Taisley Gas Company "; and further, that even upon redemption of the
annuities and reinvestment of the money in corporation stock, the coipora-
tion stock was to be held as coming in the place of the gas shares. Ld.
JIutherfurd Clark, however, said "that mortgage is neither gas shares nor
has it been declared to be a statutory representative or equivalent for gas
shares. It is nothing more than a security which the testatrix chose to take.
When she parted with her shares, or rather with the annuity which was the
equivalent of these shares, the sul)ject of the legacy perished, and therefore,
in my opinion, the legacy was adeemed." It would seem that where a sum
is bequeathed out of a particular fund, or where the amount of the fund
rather than a specific corpus is pointed to, or where the reference is to the
money, not the security, the legacy is to be made good out of the general
funds, although the investment should have been changed (Bell, Prin.
1886 ;

HiLtchcson, 1853, 15 D. 570 ; 1856, 2 Macq. 492 : Conarcves Trs., 1874,
1 E. 1102).

Revocation hy Suhsequent Will.—" I have always understood it to be a
principle in the laws of Scotland that where a party deceased has left

various writings, probative in themselves, for disposing of his or her property
preserved in the testator's custody, they are to be understood as constituting
one settlement, in so far as they have not been revoked and are not incon-
sistent with one another,—though a man cannot die with two testaments,
yet any number of instruments, whatever be their relative date, or in what-
ever form they may be, so they be all clearly testamentary papers, may be
admitted to probate as together containing the last will of the deceased ; and
further, that though one may be partially inconsistent with another, the
latter instrument will only revoke the former as to those y)arts Mhere they
are inconsistent" (Ld. Moncreiff in Ghrmt, 1849, 11 D. 860). " If you can
execute the whole of the papers as one testament, you are bound to do so

"

(Ld. Truro in Grant, 1852, 1 Macq. 163 ; Ogilvie's Trs., 1870, 8 M. 427).
Where deletions were made in a settlement and a codicil was prepared

but left unsigned, it was held (1) that the settlement was a valid deed, as the

deletions could only operate partial revocation
; (2) that no effect could be

given to the unsigned codicil
; (3) that the deletion of part of the deed and

the making of the codicil must be regarded as one continuous act ; and tliat

as the testator had not completed the act, the whole settlement nuist receive

effect (Parker, 1876, 13 S. L. K 404).

A subsequent will revokes a prior one if the two are inconsistent ; but
the Court will take pains to give effect, if possible, to every testamentary
writing {Brandcr, 1883, 10 R. 1258; Troiuons, 1884, 12 R 155; Dons,
1827, 5 S. 734 : Tenncnt, 1878, 6 \l 150 ; Alvcs, 1761, 23 D. 712; liei/nolds,

1884, 11 R. 759). Settlements of the same date are construed as one deed
(Fergus, 1833, 11 S. 362 ; Piglis, 1831, 5 W. & S. 785). If the last will is a

total settlement, it revokes those that preceded it (Be rt ra ui, ISSS, 15 R.

572; Grant, 1849, 11 D. 87, 860; rev. 1852, 1 Macq. 163); but a posterior

will does not work a total revocation of a prior one unless the latter ex-

pressly revoke the former, or the two be incapable of standing together. In
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general, if tlie first deed has not actually been destroyed, it can be set np by

revoking the revocation of it {Hoicden, 8 July 1815, F. C; Dove, siqira). A
clause in a will declaring it irrevocable will not make it so {Dovgall, 1789,

Mor. 15949).

Payment—IIepetition—Expenses—Interest—Disappointed
Legatee—Law Agent.

Payment of Legacies.—As has been already pointed out, legacies are

always postponed to the payment of the testator's debts, whether tliese

are secured or unsecured, including the legal claims of spouses and children.

Accordingly, executors or trustees are bound, before paying legacies, to see

that the estate is solvent ; for if they pay away the fund lial'le to meet

the obligations of the testator, they may subject themselves to personal

responsibility. If no term be appointed, the legacy is due, and, as it would

seem bears interest fiom the testator's death ; but payment cannot be

enforced till six n)onths have passed (Act of Sed., Eeb. 1662 ; Dvff's

Trs., 1862, 24 D. 552 ; Glasgow's Trs., 1830, 9 S. 87 ; MAlisters Trs., 1836,

15 S. 170). Trustees cannot refuse to pay a specific legacy on the

ground that the legatee may have some further independent claim on the

estate which, if it existed, would put him to his election (Laing, 1895,

22 E. 575).

There are three general rules that may be laid down for the guidance of

executors and trustees

—

(1) They cannot be compelled to pay any debt or legacy until six

months have passed from the date of the death of the testator.

(2) After the lapse of that period, upon due inquiry and with reason-

able ground to suppose that the estate is solvent, they may pay primo
venienti, even to legatees {Beath, 1875, 3 E. 185 ; StciuarCs Trs., 1871,

9 M. 810).

(3) On the expiry of twelve months from the testator's death, after due

inquiry as to the existence of debts, and a;fter making provision for the

payment of such debts as they know to exist, they may proceed to dis-

tribute the estate.

Ld. Eedesdale, in Stair, 1827, 2 W. & S. 614, expressed the rule as

follows: "According to the law of Scotland, twelve months are allowed

for the purpose. No person has a right to claim against the executors of a

testator Ijefore the end of twelve months : six months for the collection of

the debts, and six months fur the distribution of them, according to the

disposition of the testator."

When the time has come for the payment of debts, if there be any
question as to particular debts the executor is entitled to insist u}ion their

being constituted by decree, though he is not entitled to cause expense by

unnecessary o])position {Jackson, 1832, 10 S. 597 ; Laic, 1875, 3 E. 1192).
" Though a decree of constitution is not always necessary, yet, where

the executry estate is small, and the amount of claims uncertain, and the

existence or amount of the alleged debt at all doubtful, the executor is

entitled to protect himself and the estate by rc(|uiring formal constitution"

(Ld. Tres. Inglis in M'Gaan, 1883, 11 E. 250). An executor may obtain ex-

oneration in an action of multiplcj)oinding, and for the competency of this

action it is not necessary that there should be technical double distress

;

l)nt he may not adopt this procedure if he can obtain exoneration without

judicial ])roceedings (Mnd-evzir's 7Vs., 1895, 22 E. 233); and the jio.sition of

a beneficiary is diderent (M'Nah, 1894, 21 E. 827; liohh, 1880, 7 E. 1049).

In the case of the executor or trustee it is enough that there should be
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rcasoiicable doubt as to the meaning of tlie instructions lie has to carry

out, or that the fund shoukl be insullicicnt to meet all the claims upon it

(see Ld. Yoxuv^ in Jamia^on, 1888, Kl It. 15 ; Fmscr'i^ Kcr., 181);5, 20 It. .'',74;

Winchester, 18'.)0, 17 It. 104G). Tlie rule that a jjcriod of twelve months is

allowed for distribution of the estate must be regarded as tixing a maximum,
and probably only means that the executor is not held liable for interest on

more than he actually receives until after the twelve months have elajjsed.

In Sfewart's Trs., 1871, 9 M. 81U, at p. 8in, Ld. jMoncrcill' stated the

law as follows: "It is therefore not doubtful in ])oint of law that if

trustees and executors, after six montlis, pay away tbe funds even to

legatees in the reasonable belief that all debts have been satisfied, they

cannot be made personally responsible ; although, if there were from the

first a deficiency of funds, the legatees may be obliged to pay back wliat

they have got to the unpaid creditor. Creditors are bound to make their

claim in reasonable time ; and if they so act as to induce executors to

believe that the debt is abandoned or discharged, they cannot make them

responsible for acting on a belief they have themselves created ; although

their debts may remain entire against the estate."

A legatee who has received payment is not bound to repeat to creditors

if it appears that there was originally enough in the executor's hands to pay

all, and the executor has become bankrupt ; for legatees cannot by any

action compel an executor to clear oif the executry debts {liohcrtson, 1700,

Mor. 8087 ; Ersk. iii. 9. 46).

But where personal estate has been paid away under the mistaken

belief that securities were sufficient to meet the debts secured on them,

trustees and executors have been held personally liable {Lamond's Trs.,

1871, 9 M. 6G2; lleritaUe Secur. Invest. Assoc., 1892, 20 It. 675).

In this case the following remarks were made :
" The estate is insolvent,

some of the creditors are not paid, and yet the trustees have paid away a

portion of the estate to beneficiaries. There can be no doubt that they are

liable to replace what they have thus paid away, for no trustees are entitled

to pay away one shilling of the estate to beneficiaries until all the truster's

debts are paid, and if they do so before ascertaining with certainty that the

estate is solvent, they do so at their own risk."

Legatees having right to specific sums are not bound to grant a formal

discharge upon obtaining payment, or to pay ad valorem fees to the agent

of the party making the payment. Except in the case of a residuary legatee,

a simple receipt is all that can be required {Fleming, 1861, 23 I). 443;

M'Laren, 1869, 8 M. 106.

Frcscrijytion.—A claim for a legacy may be barred by the negative pre-

scription, because an executor is just a debtor with a limited responsibility

:

he must pay debts and legacies within a certain time, and is liable in

interest if he does not. The difliculty is to fix the term of payment from

which prescription is to run (Jamieson, 1872, 10 M. 399). A claim for a

legacy is saved from the operation of the negative prescription by being

acknowledged by the executor within the years of prescription {Brirff/s,

1854, 16 I). 385), and tliirty-one years' taciturnity was held no bar in the

case of Seath, 1848, 10 IJ. 3.77.

Ficpctition.—Legatees may be called upon to pay back what they have

received in order to meet the claims of creditors where it turns out that

the estate is not solvent, even althougli the ])aynu'nts were not made to

them precipitately or prematurely. lUit two points must be attended to

in regard to sucli claims for repetition : (1) Until the legal representative

has been sued and found to have no funds, such a claim cannot be enter-
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tained. (2) Each le2;atee is only liable for his proportion of the debt

{Poole, 1834, 12 S. k^D. 481 : Wylic, 1853, 16 D. 180; Thrcipland, 1855,

17 D. 487 ; Maijs. of St. Andrews, 1893, 31 S. L. R 225).

The claim is one of repetition of money paid in error, and will lie

against relicts, bairns, legatees, because they received payment out of an

estate which was insufhcient to pay debts. Accordingly, if creditors omit

to make the general representative liable while he has funds, they will fail

in an attempt to secure payment from the legatees, who are only liable

suhsidiaric {Thrcipland, si'jjra). In case the legatees have not actually

received payment, they will still be postponed to creditors, although the

testator left funds originally suflicient to pay both debts and legacies

{W(dlcu:c, 16 May 1821, F. C).

Interest 2Myahlc on Xc^aaes.—Apart from special instruction in the will,

where of course the testator can appoint any rate he likes to be paid,

no higher rate of interest is exigible than that which the estate has earned,

unless the executor has been in default {M'Inncs, 1827, 5 S. 862 ;
William-

son, 1843, 15 Jur. 637 ; Inglis' Trs., 1891, 18 R. 487 ; Baird's Trs., 1892,

19 E. 1045 ; Kelly, 1861, 23 D. 703 ; Duff's Trs., 1862, 24 D. 552). Inter-

mediate income in the case of a postponed legacy may be carried to residue

{Brodic, 1893, 20 E. 795 ; but see Kirkpatrick, 1878, 6 R. H. L. 4). In

the ordinary case compound interest is not due. '•' It has often been said,

and I think it is a rule of law, that interest is only due where there is either

a contract to pay interest, or a duty to invest, or in respect of inorata

soliitio " (Ld. M'Lareti in Boss, 1896, 23 R 802).

The old rule was that interest did not begin to run till twelve months from

the testator's death {M'Innes, 1827, 5 S. 862 ; Stevenson, 1826, 4 S. 776) ;
while

the legatee paid 5 per cent, on advances {Plainc, 1836, 15 S. 194). But now

interest is held to be due from the death of the testator, or the date of vestiiig,

or at least from the date when the estate became productive {Duff"s Trs., 1862,

24 D. 552). Interest is payable on specific legacies as it is earned, provided

the right vests ; and special legatees share expense {Glasr/ow's Trs., 1830,

S. 87 ; McAllister, 1836, 15 S. 170). According to the usual rule, the

legatees receive payment of their legacies, with interest from the testator's

death, while the general fund bears the expense of management. In the

absence of direct instructions, children may take a vested interest in the

annual income, even where the vesting is uncertain {Gillesjne, 1802, ^lor.

" Acces." App. 2 ;
Camphell, 1840, 2 I). 1084 ; Oyilvie, 1852, 14 D. 363 ;

alfd.

19 D. 6 ; contra, Smith, 1867, 6 M. 83). A general legacy of a particular sum

is not capable of being increased by accessions (see Glasgow's Trs., siqrra
;

riayfair, 1891, 17 R. 1241; Brodic, 1893, 20 K. 795), but special

legacies are.

It is quite usual to leave legacies free of legacy duty, and that is just

equivalent to ;i beciuest of an additional sum from whicli to pay the tax

{Kirkpatrick, 1878, 6 K. H. L. 4 ; MAlpine, 1883, 10 K. 8:57 ; Beaton, 1853,

15 D. 373). Whether it is legal to have a legacy free of income tax is

said to be still uncertain, but there is authority for saying that such a

bequest is not struck at by the income tax laws. In I'^iigland it was ludd

good in Turner, 1861, 1 So. & H. 334, and in re lincklr, 189:'., 63 L. J. Ch.

330; see Rnhson, 1861, 23 I). 429 ; Marki,'^ Trs., 1874, 2 E. :512; Boyer,

1875, 2 E. 294; Kinlorh, 1880, 7 W. 596; J'.lair, J858, 21 i). 150 (marriage

contract). See Exkcutoi;.

Bxpcnses.—Trustees arc, in the general case, entitled In be ])rolected

from all loss in the discharge of their duty, and conscqiuiutly any litigation

fairly arising out of the peculiarities of the trust, or of the situation of the
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claimants on it, must generally fall on the fund of division
;
but there may

be exceptions from this rule, as trustees may, from overscrupulousness or

obstinacy, engage in litigation occasioning great and unnec(!ssary expense,

wliich it woulil lie unjust to impose on those holding the bcnelieial interest

in tlie trust {Smith, IG S. 1223 ; Dickson, 1829, 8 S. 0!) ; (Jlyncs Trs., 1848,

10 D. 1325). A general or special legatee is not liable to any deduction

for expenses in realising the estate {M'Uachcni, 18G5, 3 M. 833 ; Cameron,

1844, 7 D. 92).

Where claimants on a trust estate endeavoured unsuccessfully to

constitute special legacies against residuary legatees, they did not get their

expenses out of the trust estate (Moram, 1867, 3 S. L. It. 208). The

trustees' expenses in an action of distribution and exoneration fall upon

the estate ; and if the estate is insulHcient, they will fall rateably upon the

legatees {Cummimj, 1834, 12 S. 508 ; M'Laren, 564). The residue is liable

before special legatees {Cameron, 1884, 7 D. 92 ; Dunbar, 1850, 13 D. 54;

Tai/lor, 1836, 14 S. 817; Nelson's Trs., 1822, 2 S. 89); but if the trustee

has been in fault, he must pay for his own exoneration (/////, 18 D. 316

;

Presbytery of Dundee, 1863, 1 M. 473).

Can a Legatee sue Testators Laio Agent.—In Webster,l^bl, 13 D. 752, an

action of damages was brought against a law agent, and found revelant to

go to proof, in which the grounds stated were that he had been employed

by a person deceased to make his will, that he was to prepare and present

for signature a deed in favour of the pursuer, but that he had, either of set

purpose or through negligence, omitted to obtain the deceased's signature.

This is, however, inconsistent with the principle laid down in the House of

Lords in Robertson, 1861, 4 Macq. 167, where the Ld. Chancellor Campbell

said : " I never had any doubt of tlie unsoundness of the doctrine that A.,

employing B., a professional lawyer, to do any act for the benefit of C,

A. having to pay B., and there being no intercourse of any sort between B.

and C, if througli the gross negligence or ignorance of B. in transacting the

business, C. loses the benefit intended for him by A., C. may maintain an

action against B., and recover damages for the loss sustained. If this were

law, a disappointed legatee might sue the solicitor employed by a testator

to make a will in favour of a stranger, whom the solicitor never saw or

before heard of, if the will were void for not being properly signed and

attested. There must be privity of contract between the parties."

Currency in whieh Legacies are paijablc.—The intention of the testator is

the rule ; but in the absence of expression of intention, legacies are payable

in the currency of the country in which the testator was domiciled and

made his will {Saunders, 1742, 2 Atk. 464 ; rierson, 1786, 2 r>ro. Ch. 38 ;

Noel, 1836, 4 CI. & Fin. 158). If a foreign legacy is paid by remittance to

this country, the payment is without regard to exchange or the expense of

remittance {Cockercll, 1810, 16 Ves. 461 ; Campbell, 1830, 1 Ituss. & M.

453; Ycdes, 1849, 16 Sim. 613).

Conditions ;
Accumulations,

Conditions in Legacies.—Legacies are pure or contingent, and in con-

tingent legacies the conditions, if clear, intelligent, and lawful, will be

efie"ctual. If they are physically impossible, or inconsistent witii^ law, or

contra bonos mores, they will be held pro non scriptis (Stair, i. 3. 7 ;
Ersk.

iii. 3. 85 ; Bell, Drin. 1785).

The distinction must iiere be noticed between an unlawlul con-

dition in a trust or legacy, and an unlawful purpose. "While an unlawful

condition is disregarded, and the legatee takes the gift free of the burden, yet
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if the purpose be unlawful, a principle of law which nullifies the gift conies

into operation. Thus provisions granted to mistresses are assumed to be

in consideration of cohabitation, and therefore reducible as being granted

for an immoral consideration (Hamillon,17^o, Mot. 9471; Durham., 1G22,

Mor. 9409; Young, 1880, 7 II. 760; A.\. A, 21 May 1816, F. C. ;
John-

stoiu, 1835, 14 S. 106). A similar rule is applied to the ca^se of bequests

to illegitimate children nascituris {Wilkinson, Y. & C. C. C. 657).

Conditions are implied or express. The most important implied con-

ditions in legacies are the conditio si testator sine liheris decesscrit and the

conditio si sine libcris institutus decesscrit (q.v.). Conditions may be pre-

cedent or subsequent, which nearly corresponds with the condition

suspensive or resolutive. A condition precedent suspends vesting
;

a

condition subsequent does not suspend vesting, but is to the effect that

on something happening the gift shall be withdrawn ; that is, the gift is

subject to defeasance. Such a condition is construed more strictly in

favour of the legatee than is a condition precedent, because tlie policy of

the law is unfavourable to the imposition of conditions the eflect of which

is to divest one who has already acquired an interest (M'Laren, 1084).

]\Ir. Bell divides conditions into casual, potestative, and mixed, a mixed

condition combining the peculiarities of the other two,

A potestative condition in a legacy depends on an act which is in the

power of the legatee. It is obligatory on the legatee by his accepting the

gift, which may indeed be meant to secure performance of some act by him.

For instance, a legacy may be burdened with a debt, or with the condition

that the legatee shall pay the debts of the testator {Moncrieff, 1823, 1

W. & S. 672; Bruce s Trs., 1858, 20 I). 473). Where a legacy is given

to a person in a particular character, as that of trustee or executor, the gift

would seem to be conditional on his acceptance of the ottice. In two cases of

early date it was found that legacies, left to relations who were appointed

tutors, were not due because they had not accepted office (Serimgcour, 1675,

ISIor. 6357; Henderson, 1825, 4 S. 306; Davidson, 13 S. 1084; ]\Iore,

Notes, 37 ; Lecky, 1748, Mor. 6347). But where a legacy was left to an

executor who could not have been expected to act personally, the legacy

held good {Bryce, 19 June 1827, More's iVo^cs, cccxliv ; 0?7^/wo/, 1897, 24

R 871).

Casual conditions depend upon something out of the power of the

legatee—upon mere accident ; or something to be done by a third party
;
or,

some occurrence, such as tlie death of a liferenter, the attainment of

majority, or a change in the circumstances of the legatee, which it is not any

part of the intention of the testator to bring about. As already noticed,

such conditions, if lawful and possible, oljtain their effect.

Potestative conditions have again been divided into imperative and

prohibitory. The imperative conditions are binding, unless they prescribe

the doing of something impossible or illegal. If a legatee has done all that

he can do to fulfil a condition attached to a gift, the condition is regarded

as fullilled. For instance, a legacy to purchase a commission in the army

after tlu; abolition of ])urchase, was held to be due (Ersk. iii. ''. 83
;
Dunhnr,

1872, 10 M. 982); and when a bequest is made subject to a condition

in favour of a third party, the condition is ludd to be fulfilled if the

third party by his act renders its fulfilment inqiossible (J'iric, 1872,

10 M. 94 j. if a legacy is made to dcju-nd upon an event that must

happen, such as the death of someone, then uidess there is some specialty

to suspend vc^sting, there is no pro])er condition, and tin; legatee's right is

complete, though payment is postjwned. If, on the other hand, the legacy



LP:GAC1ES 393.

is made to depend upon some event wliicli may or may not happen, such as

a marriage or the survival of a particular time, there is a condition, accord-

ing to the brocard, Dies inccrlus pro condiiionc hahdur (Ik;!!, Prin. 188M). If

the legacy is made to depend upon two events, one of which must, though
the other may not, happen, as on dealli or marriage, the legacy is not

conditional in the strict sense (Jlfackintoh-h, 1872,10 M. O'Jii ; Home, 1807,

Hume, 530). A prohibitory condition may be inoi)erative, as having a

tendency to inteifere with the liberty of the legatee or with the rights

of property. In Juid v. Ooa/cs, 5 March 181.'5, F. C., a legacy was given under

the condition that the legatee should not reside witli lier mother. The
Court inquired whether the legatee meant to observe the condition ; and on

obtaining an indefinite answer, they refused to interfere, as the condition

was not unlawful. But in Frascr v. liosc, 1849, 11 1). 14G7, it was held

that a condition of non-residence with the legatee's mother, who was of

good character, was altogether nugatory. The Court will certainly not hold

sucli a condition good unless it is reasonable.

Total proliibitions of marriage are illegal and to be disregarded, as

are very general prohibitions (Brown's Synojysis, 458) ; but it cannot be said

to be decided that a prohibition to marry a particular person, or one out

of a class of persons, is illegal (Forbes, 1882, 9 K. 675 ; Ommancrj, 1796, ]\Ior.

2985 ; Graham, 182:'>, 1 Sh. App. 365). Conditions that a legatee shall not

marry in minority without certain consents may be good (Buchanan, 1680,

Mor, 2968 ; Fcltcmeeir, 1680, Mor. 2969). Trustees cannot refuse their consent

except upon reasonalde ground : it is sufficient that they do not object, and

their consent given after the event will suffice (M'Kenzic, 1750, Mor. 2977

;

Bimtcn, 1710, Mor. 2972 ; Friiiglc, 1688, Mor. 2972 ; Welhrood's Trs., 1851, 13

D. 1211). The condition that a widow shall forfeit the whole or part of her

provision on re-marriage is common. It is not the law of Scotland that

where a condition in restraint of marriage diminishes the interest of the

beneficiary in the legacy, it is to be held 2wo non scripto (Ld. J.-C. Moncreiff

in Stiwrock). In the ordinary case it is not the law of Scotland that a

testator may not attach to any of his gifts such conditions as regards the

marriage of the legatee as may seem reasonable. A husband may in

the same way be restrained from a second marriage (Kidd) : nwd a limitation

of a provision to the period of the grantee's maidenhood is enforced

(Brown, 1890, 17 R. 517 ; Foulis, 1672, Mor. 2965 ; Kidd, 1863, 2 M. 227
;

Smith's Trs., 1883, 10 R. 1144; Sturrock, 1875, 2 R. 850).

The following are some of the conditions which have been judicially

determined to be good :

—

That the legatee shall execute a declaration that he desires to appropriate

or test upon a certain estate (Rcids, 1881, 9 R. 80). That the legatee shall

be of a particular religion (Hays, 1883, 10 R. 460). Where a legatee was

to get his legacy upon liis having two children living at any time, the birth

of a second child which did not cry was not fultihnent of the condition

(Rohcrton, 1833, 11 S. 297). If a legacy is left the amount of which is to

be fixed by a third person, on the predecease of that third person the legacy

lapses (Burnsidcs, 1829, 7 S. 735 ; Bobbies Jud. Fact.). If a legacy is lel't

witli a burden upon it, the burden is preferable to the bcciuest (Feryits,

\S:V.\, 11 S. 362 ; cf. Greiij's Trs., 1854, 16 I). 899). AVhere a legatee has to

give or perform something as a condition to liis legacy, fultilment of the

condition gives him no preference over other legatees, at least where lie

gives up notliing (rr(;/(rn);('.s- Trs., 1874, 1 R. Ci'^'h Where legacies were

left under the condition that they should be claimed within a particular

time, and failing their being claimed, to third parties, this was held to be a
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suspensive condition {Sfcvcnson, 1826, 4 S. 776). Where the condition

\vas that tlie legatee should come home within a certain time to claim

it, and in default the legacy was to go to another, it was held that the

first would not lose his legacy unless he had due notice of the legacy

and of its terms (Ncilson, 1710, 2 Fount. 593).

In the case o^ Coivcs Exrs., 1887, 15 E. 81, a testator by a codicil to

his will left a legacy of £500, " which is to be handed over at such time as

the legacies mentioned in clause D of tliis will are to be paid or handed

over." Those legacies were contingent on the testator surviving his mother,

which he did not do. It was held that the direction did not import a

condition into the legacy, which was therefore to be paid.

Perpetuities are illegal both as regards heritage and moveables (11 & 12

Vict. c. 36, ss. 1-3, 47-49 ; 31 & 32 Vict. c. 84, s. 17). A liferent in move-

able estate may be constituted or reserved only in favour of one in life at

the date of the deed. AVhere any person of full age and born after the date

of the deed (which in testamentary deeds is the date of the death of the

testator) is in right of a liferent of moveable estate under any deed dated

after 31 July 18(38, such movealjle estate belongs to him absolutely, and if

held by trustees must be made over to him.

Under the I'hellusson Act, 39 & 40 Geo. ill. c. 98, affecting moveables,

and the Eutherfurd Act, 11 c^ 12 Vict. c. 36, s. 41, affecting heritage,

property cannot be dealt with by will so far as to secure accumulation of

the income from it for more than twenty-one years and the period of

gestation, from the death of the testator. Accumulations for that period are

legal : beyond that period they go to the person who would have been entitled

had accumulation not been directed {MaxiuclVs Trs., 1877, 5 E. 248; Cath-

cart's Trs., 1883, 10 E. 1205 : Smyth's Trs., 1880, 7 E. 1176 ;
GamphdVs Trs.,

1891, 18 E. 992; Elders Trs., 1892, 20 E. 2; ColrjnJwun, 1892,19 E. 946;

Zor/an's Trs., 1892, 23 E. 848 ; see Edtrards Trs.).

The Statute 55 & 56 Vict. c. 58, s. 1, provides that no person shall settle

or dispose of any property in such manner that the rents, issues, prolits,

or income thereof shall 1)0 wholly or partially accumulated for the purchase

of land only for any longer period than during the minority or respective

minorities of any person or persons who, under the uses or trusts of the

instrument directing such accumulation, would for the time being, if of iuU

a<Te, be entitled to receive the rents, issues, profits, or income so directed

to be accumulated.

Cumulative or in Substitution.

Where a testator by one or more instruments gives to the same in-

dividual two or more general legacies, there is a presumption, in the absence

of any expression of intention to the contrary, that all sliall have ellect;

and extrinsic evidence of an expressed intention is not admissible (Dickson,

114; liell, Prin. 1875; Ilorshuryh, 1847, 9 D. 329; Stirliiuj, 1704, Mor.

11442).

Where the same s])ecial or specilic legacy is twice given to^ the same

person, there is obviously merely a rei)etition (Edt/ar, 1828, 6 S. 96^.);

and this i)riiicii)le has sometimes l)een applied to demonstrative legacies

{Horshuroh, 1847, 9 I). :;29
;
Ihilrd, 1856, 18 D. 1246).

General legacies in the same instrumeni, if of the same amount, even it

there are sli'^irt dillerences in tlu! form of tin; beciuest, are to he regarded as

repditions alising from forg.-t fulness ; but if they are of uneMu:d amount,

both are due; and a forliuri it they an; (.f dillereiit cliaracters, or if there

is anything in the instrument to show that one is in addition to the other
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{Bainl, 185G, 18 1). 124G ; Sutherland, 1825, 4 S. 220 ; Mimics, 1827, 5 S.

862 ; Trs. of F. C. of Scotland, 1887, 14 K 33:J).

The principle is well establislied, that where several general legacies are
given to the same person l)y dillcrent instnnnents, even where the bequests
are similar, all are due {Elliott, 182;J, 2 S. 25U; Lindsai/, 1.S27, ;'. 8. 297;
Eoijal Infirmary, 1881, II. 352). Wiiere a testator bequeaths tiie same
sums in two separate testamentary writings to the same legatees, the

legacies must be icgardcd as eumidative, unless tliere is sometliing to show
that a dillerent construction is necessary {Ju>f/((l Infir/nari/, snjira). The
presumption may be contradicted by showing that the later instrument was
meant to come in the place of the former, as where it professes to deal with
the testator's whole succession, or wliere it is a mere re-execution of a former
one (Stoddart, 1852, 1 Macq. 1G3 ; Bcattic, 18G1, 23 1). 1 1G3) ; and only one
legacy is due if the same sum is bequeathed on the same motive assigned,

or if the later instrument merely copies a part of a former one.

If a testator expressly declares one gift to be in addition to another,

and in another instance makes a gift without any such declaration, this is

a circumstance tliat goes to show tiiat the gift last referred to is sub-

stitutional ; but too much weight must not be attached to the variation

{Horshurgh ; Gillespie, 1831, 10 S. 175). On the other hand, if one legacy

expressly bears to be in satisfaction of another, there will arise an argument
that other legacies in the same deed, of which this is not said, are cumulative
{Lindsay, 1827, 5 S. 297 ; Henderson, 1858, 20 D. 402 ; Elliot, 1823, 2 S. 251).

The presumption in favour of giving the legatee all the legacies is

strengthened if they are given under different conditions ; or if the reversion

is given to different persons {Stratons Trs., 1840, 2 1). 820); or if the sum
given is charged upon different subjects {Frew, 1828, G S. 554); or if the

legacies are given to the legatee in a different character {Horshuryh, 1848,

10 D. 824) ; or if the legacies themselves are of a different kind {Dcicar, 1880,

8 R. 83 ; Bryce's Trs., 5 I?. 722). That the different legacies carry interest

from different dates, or whatever else distinguislies the various legacies, is

favourable to the claim of the legatee to all.

The right of a legiitee under the general rule of construction is not

repelled by circumstances wliich raise a mere balance of argument that the

legacies are substitutional. In such a case it is not the person entitled to

the residue who is entitled to the benefit of the doubt.

There is no presumption against a residuary legatee getting also a

quantitative legacy, whether in his own name or as one of a class

{Kirlqiatriel; 1878, G E. H. L. 4). .

It has been said by Ld. M'Laren that substitution may legitimately be

inferred

—

1. Where a second instrument expressly refers to the first in such terms

as to indicate an intention to revise it.

2. Wliere it is plain that both are not mennt to be operative.

3. Where the instruments are identical, or nearly identical, in their

terms, the absence of any material variance between two provisions is an

argument against l.ioth being due.

4. Where the form of the disposition is altered to meet the altered

circumstances of the h'gatee, or to constitute a liferent or benefit of some
kind in favour of anotlier legatee {Free Church of Scotland, 1887, 14

R 333).

5. Where tlie second provision is demonstrative, i.e. where it only points

out a fund from which tiie original provision shall be paid or n)ade good

{Chivas' Trs., 1893, 21 11. 1).
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Satisfaction—Debitor non prccsumitur donare.

Though Mr. Erskine, in his Principles, iii. 3. 93, says, " A settlement to a

daughter in a marriage contract is presumed to be granted in satisfaction

or sohition of all former provisions, though it should not bear tlie words
' in satisfaction

'
; because provisions granted by fathers in marriage

contracts are generally intendfd to comprehend the whole estate that is

to be expected by the husband from the wife or her father in tlie name
of tocher," yet it has been decided, in Kippen, 1858, 3 Mac(|. 203;
185G, 18 D. 1137, that there is no presumption in the law of Scotland

against double provisions, if the first in date is revocable and voluntary.

Thus if a father has a child to whom he has left a legacy in a will, and
thereafter in a marriage contract becomes bound to make certain provisions

for that child, there is no presumption that the provision is to come in place

of the legacy ; but the intention of the testator will be looked to (Gri-ant,

1840, 3 b. 89; Heniiie, 1831, 9 S. 714). The English law is different.

There is in that system a presumption against double provisions ; but

there is no rule in Scotland that a settlement on a daughter by marriage

contract is presumed to be in satisfaction of ])rcvious provisions unless the^e

provisions are ex ohligatione. It is not possible to define what are slight

dillei'cnces between two provisions, and is wrong to argue from one case to

another. It is contrary to the law of Scotland to lead evidence that the

testator did not intend to give both {Joluistone, 1890, 23 E. H. L, G App.

Ca. 1896, 95 ; Keith Johnstone's Trs., 1894, 22 E. 28).

But if the legacy is given when the father is bound to grant a provision,

that is, succeeds the onerous provision, then the maxim debitor non p)rcc-

sumitur doncirc a])plies, whether the provision is equal or not, and even

though there be different destinations over {Kippen, siiprei: Gallic, 1782,

Mor. 11374; Yester, 1688, Mor. 11479 ; Nimmo,l^4:l, 3 D. 1109). An express

declaration that a bequest is additional will of course have effect given to it

{Cruikshank, 1845, 4 Bell, 179). Satisfaction is not implied where the

legacy and the provision are not of the same kind (Clark, 1823, 2 S. 313;
Dundcis, 1827, 5 S. 790; Elliot, 1873, 11 M. 735; Somervell, 1884, 11 E.

1004 ; Ilaviland, 1895, 22 E. 396). The same maxim. Debitor non

prcesumitur donare, applies where the testator lias contracted an

ordinary debt to the legatee ; that is to say, the general rule is that the

legacy is to be regarded as in satisfaction of the debt {JJal/onr, 1842, 4 D.

1044).

The thing which is not to be presumed to be donation where there is a

previous debt must necessarily be such in its form and nature that it would
import donation if thc^re were no debt, l)ut the maxim does not take effect

in every case. The rule is in itself of general oi)eration, but it is liable to

exceptions wherever the facts are such as to show that not payment of the

debt, but a free gift (<v donation independent of it, was intended; and
dilfcrences as to the term of j)aynient are of no great ini])()rtancc. Though
the legatee has the onus thrown on him of displacing tlie presumption, tliis

may often be readily done from the terms of the bequest, e.g. it may be

displaced by the cxistciucc. of a dentin, it imi oxer {/Idlfour, siiprK), or

the l(!gacy may be conditional {llnnter, 18:IG, 15 S. 159), or it may be

indefinitely postponed (Sjiadtii's Trs., 1822, 1 Sli. App. IGI), or the two

may be of different kinds {M'Jhirull, 1,S:!3, I 1 S. '.(52), or the debt may be

to marriage-contract trustees, and tlie gift to a daughter {Keith Johnstone

s

'Trs., 1894, 22 K. 28). Wiiere a Ujstator stands in loeo jJarmtis to a legatee,

and after the execution of a will or liequc-t in his favour pays him nujuey.
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there is no presumption that the advance is in satisfaction of the lef,'acy,

though slight evidence will raise such a presuin]ttion {Jiohirtson, IH.'JH,

IG S. r)r.4; Fiife, 1847, 9 D. 85:5; WrJ.stcr, isr.!), 21 J). 91 f,). I'.ut

the contrary is tlie rule in the case of a stranger legatee— the paynit-nts

are to be set against the legacy in tlie absence of ])roof to the contrary

(Buchanan, 1824, 2 Sh. App. 445; Miirray, 184:5,0 ]). 170). A legacy

may be satisfied by the payment of a similar sum in the lifetime of the

testator (Eohcrfson, 1838, IG S. 554; Mullison, 1822, 1 S. 345; Barnil,

1828, G S. 801). A declaration that advances are to be taken as in

satisfaction of legacies is frequent in practice, and receives its effect

(Smith's Trs., 1894, 21 K. G33). Where the intention to satisfy a provision

to a family by advances to the parent is expressly declared, it is no answer
to say that the children are receiving no benefit from the advance
(Hutchison, 1856, 2 Macq. 492). In England it seems to be settled that

where a person, not in loco imrcntis to a legatee, gives a legacy for a particular

purpose, and afterwards advances money for the same purpose, a pre-

sumption arises that the legacy is taken away. " Suppose A. bequeathed

to his brother £5000 to buy a house in Merrion Square, and afterwards

bought one which he gave to his brother, are there two houses to be bought ?

"

(Monck, 1810, 1 Balf& B. 268; JRosewell, 1744, 3 Atk. 77.)

Extrinsic Evidence, etc.

The following are the seven propositions of Sir James Wigram, V. C, in

which he sets forth the principles npon which extrinsic evidence is admitted

or rejected in the interpretation of wills :

—

1. A testator is always presumed to use the words in which he expresses

himself according to their strict and primary acceptation, unless from the

context of the will it appears that he has used them in a different sense

;

in which case the sense in which he thus appears to have used them will

be the sense in which they are to be construed.

2. Where there is nothing in the context of a will from which it is

apparent that a testator has used the words in which he has expressed

himself in any other than their strict and primary sense, and where his

words so interpreted are sensible with reference to extrinsic circumstances,

it is an inflexible rule of construction that the words of the will shall be

interpreted in their strict and primary sense, and in no other, although

they may be capable of some popular or secondary interpretation, and

although the most conclusive evidence of intention to use them in such

popular or secondary sense be tendered.

3. But where his words, interpreted as above, are insensible with

reference to extrinsic circumstances, a Court of law may look into the

extrinsic circumstances of the case to see wliether the meaning of

the words be sensible in any popular or secondary sense of which, with

reference to these circumstances, they are capable (Kerr v. Innes, 1810,

5 Pat. 425).

4. Where the characters in which a will is written are difficult to be

deciphered, or the language of the will is not understood by the Court, the

evidence of persons skilled in deciphering writing, or who understand the

language in which the will is written, is admissible to declare what the

characters are, or to inform the Court of the proper meaning of the

words.

5. For the purpose of determining the object of a testator's bounty, or

the subject of disposition, or the quantity of interest intended to be given

by his will, a Court may inquire into every material fact relating to the
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person who claims to be interested under the will, and to the property

which is claimed as the subject of disposition, and to the circumstances of

the testator and of his family and allairs, for tlie purpose of enabling the

Court to identify the person or thing intended by the testator, or to

determine the quantity of interest he has given by his will. The same
(it is conceived) is true of every other disputed point respecting which it

can be shown that a knowledge of extrinsic facts can, in any way, be made
ancillary to the right interpretation of a testator's words {Mat/s. of Dundee,

1858, 3 Macq. 134 ; Davidson, 1803, Mor. 14584 ; Kcillcr, 1824, 4 S. 396
;

Keillcr, 182G, 4 S. 724; M'Intijrc, 1863, 2 M. 94; Synod of Aberdeen,

1847, 9 D. 745; Frmgle, 1823, 2 S. 588; Sommerrail, 1830, 8 S. 370;
Wilsons Exrs. {Conversion of Jews), 1869, 8 ]\f. 233 ; Dufs Trs., 1862,

24 D. 552 ; Free Ch. Trs., 1887, 14 K. 333 ; Waterpark v. Fennell, 7 CI. H.

of L. Ca. 650 (general concurrence with "NVigram expressed); Grant, 1846, 8 D.

1077 ; Glendonwijn, 8 M. at 1082; Farquhar, 1875, 3 E. 71.

6. Where the words of a will, aided by evidence of the material facts of

the case, are insufficient to determine tlie testator's meaning, no evidence

will be admissible to prove what the testator intended, and the will (except

in certain special cases) will be void for uncertainty.

7. Notwithstanding the rule of law which makes a will void for uncer-

tainty where the words, aided by evidence of the material facts of the case,

are insufUcient to determine the testator's meaning. Courts of law, in

certain special cases, admit extrinsic evidence of intention to make certain

the person or thing intended where the description in the will is insufficient

for the purpose.

These cases may be thus defined : where the objects of a testator's

bounty, or the subject of disposition {i.e. the person or thing intended), is

described in terms which are applicable indifferently to more than one

person or thing, evidence is admissible to prove which of the persons or

things so described was intended by the testator.

To these rules Ld. M'Laren adds that extrinsic evidence is admissible

:

{a) to prove the testator's knowledge of facts material to the construction

of the will, where by any rule of law such knowledge is a legitimate element

of construction. Thus Ld. Pres. Inglis, in Free Ch. Trs., 1887, 14 E. 333,

said :
" Anything in the nature of a declaration of intention, or any state-

ment of the testator, from which an inference can be drawn, subsequent to

the execution of his testamentary papers, appears to me to be quite inad-

missible. On the other liand, we are entitknl to intpiire into the facts

affecting tlie position of the testator at the time when lie made his settle-

ment, and also at the time when he made his codicil. We are entitled to

know, for example, what was the amount of his estate at each period,

according to his own estimate, because considerable light may be thus

obtained in ascertaining liis intention as expressed in liis testamentary

writings, under reference to the fact that his estate was of greater or less

value at one period, and at another." See also Glendonwyn, 8 M. at p. 1082
;

Maclean, 1891, 18 E. 874. It lias been elsewhere laid down that the Court

of interpretation is entitled to be put "into the chair of the testut(jr."

{})) To disprove the jiresumjjtion against doul^h; ]irovisions drawn I'rom

their similarity. Tiiough the general rule is that, in the case of double

legacies, both arc payable unless there is an implied revocation of the

first, or the second is a mere lepetition of it, and no extrinsic evidence is

admissible (Iforshioy/h, 1847, 9 1). .'>•}]), yet ovidiiiicc is adniissilile to show

that two legacies were intended, it being legitimate tlius to su])port the

will, though not legitimate to contradict it {Lindsay, 1827, 5 S. 298, 297).
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Accordingly, any evidence is adinissiMe to show wliether the circuiiistnnces
are inimicul to the existence of duulde legacies, and, that being done,
to repel the presunii)tion thus arising {Livinijslonc, 1804,.'] ]\I. L'U

;

Camphcll, 18G5, 3 M. 300). It must, however, be borne in mind that
the Englisii presumption against double portions does not hobl in

Scotland.

(c) Extrinsic evidence is also admitted to prove comjdeted testamentary
intention, e.g. whether a holograph writing was intended as a will or merely
as a letter of instructions (Inglis, 1831, 5 W. & S. 785; Jiohh's Trs., 1872,
10 M. 092; For.^/lh, 1872, 10 M. 010; Skinner v. Forhc.^, 1883, U li. 88;'

Colvin, 1885, 12 R 947; Goldic, 1885, 13 II. 138), or to prove that a will
has been cancelled or destroyed, or that it was not meant to destroy it

{Nasmyth, 1821, 1 Sh. App. 65; Dow, 1848, 10 1). 1405; i'Vt/conar, 1848,
11 D. 220; Cuninr/Jiamc, 1851, 13 D. 1370); but evidence is not athnitted
to show that unauthenticated erasures were made by the authority of the
grantor (Grant, 1847, 6 Bell, 171 ; Beid, 1834, 12 S. 781). As to the
inadmissibility of evidence of intention in support of a will said to lie

revoked by the presumption arising from the subsequent birth of a child
to the testator, see Elder's Trs., 1894, 21 li. 705.

Instructions for the preparation of a deed are not to be looked to ; nor
are conversations of the testator adniissible to control the written words.
Subsequent writings may be looked at if they are formal deeds (Glen-
domcijn, 1870, 8 M. 1075; 1873, 11 M. H. L. 33), or even holograph
writings (Farquhar, 1875, 3 E. 71).

According to Sir J. Wigram, it has been laid down in England that
extrinsic evidence is inadmissible for the following purposes :

—

(1) To fill up a total blank in a will.

(2) To insert a devise omitted by mistake.

(3) To prove what was intended by an unintelligible word.

(4) To prove that a thing in substance different from that described in

the will was intended.

(5) To change the person described.

(0) To reconcile conflicting clauses in a will,

y (7) To prove to which of two antecedents a relative word referred.

/>/ (8) To explain or alter the estate.

(9) To prove which guardian was to have the actual care of children.

(10) To explain what was to be done with the interest of a legacy until

the time of payment.

(11) To prove that by a bequest of residue a particular sum was
intended.

(12) To construe the will by instructions given to prepare it.

(13) To prove that an executor was intended to be a trustee of residue

for next of kin.

(14) To prove that an executor was meant to be a beneficiary where
the will showed he was intended to be a trustee.

(15) To control a technical rule of verbal construction.

(16) To explain in what sense the word "relations" was used.

(17) What the testator intended to give by the word "plate."

(18) What was to be covered by the words "land out of settlement."

(19) That a portion was intended to be in satisfaction of a bequest of

residue.

(20) That a legacy in a codicil was in satisfaction of one in a will.

(21) That a devise to a wife was in bar of a dower.

(22) To supply a use or trust.
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(23) To ascertain whether the real estate was charged with the pay-

ment of debt in aid only, or in exoneration, of the personal estate.

(24) To prove that the intention in appointing a debtor to be executor

was to release the debt.

(25) To rebut a presumption which arises from the construction of

words simply qua words.

(26) To raise a presumption.

(27) To increase a legacy.

(28) To increase that which is defective.

(29) To add a legacy to a will.

(30) To prove what interest a legatee was to take in a legacy.

(31) To ascertain an intention which, upon the face of the will, was

indeterminate.

(32) To prove that words of limitation were intended to be construed

as words of purchase.

(33) To prove that executors were intended by the testator to act only

to the extent to which they had acted.

(34) To prove that general words were used in this or that particular

sense.

(35) To add to, detract from, or alter the will.

(36) Generally to prove intention.

Vesting.

Vesting of Legacies.—A legacy is said to vest in a legatee when, accord-

ing to the expression of the testator's testamentary intention, the time has

arrived for it to become his, so as to be affected by his deeds inter vivos or

mortis eausa, and so as to pass to his representatives on his decease. Until

that period come, he has a mere spes successionis, and though he assign it,

nothing will pass to the assignee unless the cedent survive the date of

vesting. Indeed, in Bell, Com. ii. 16, it is laid down that a legacy is not

capable of assignation during the testator's life {BcdwcUs, 2 Dec. 1819,

F. C; Mont. Bell, vol. i. 328) ; but the case quoted seems to turn merely upon

priority of intimation. Obviously, while tlie testator lives there is no debtor,

and there can be no intimation to him. To fix the date of vesting, therefore,

becomes a question of great importance, and sometimes of great practical

difficulty.

The general rule, as usual, is that the will of the testator is the guide.

" Every case must depend on the special phraseology of the deed." We
must look at it as a whole and consider its ]n'Ovisions in order to ascertain

the will of the testator. This is the only rule of law a Court can follow in

such questions. I have difficulties in thinking that there is a principle

established by any decision or series of decisions on the subject. We are

bound to give effect to the will of the testator, whatever it is " (Ld. J. C.

Boyle, in Provan, 1840, 2 D. 298).

In the simplest case a legacy vests if the legatee survives the testator;

while, on the other hand, it is clear that if he predecease the testator, he

acquires no right. It being in the interest of the legatees that they should

1)0 aide to deal with their legacies at once, there is recognised a presumption

that the legacy is to vest at the earliest period possible, that is to .say, the

death of the testator; .so we may say that, in the absence of direction,

express or implied, to the contrary, the death of the testator is tlie time of

vesting {Taiflor, 1878, 5 K. H. L. 217; MacUnnon's Trs., 1897, 24 R 981;

M'Lraiis Trs., 1897, 24 K. 988).

If the testator expressly and unambiguously fix the time of vesting, the
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question is solved,unless his direction is inconsistent with the 'general tenor of
liis last will (Carntthers Trs., 1894, 21 K. 492 ; Grai/, 1870, 42 Sc. Jur. .S82

;

Croom's Trs., 1850, 22 D. 45; Ckamhcrs, 1878, 5 II. H. L. at p. IGG : UaiUl-
son's Trs., 1871, 9 M. 995 ; Tui/lo>; 1878, 5 11. H. L 221, Blackburn ; ratrr-
son's Trs., 1870, 8 M. 449). Thus in Macdoucjall, 1890, 17 K. 701, trustees
were directed, on the death of a testator and his wife, and on the youngest
of his children attainini,' the a^i^e of forty, to divide his estate among liis

children who should then be alive, and the is.sue of any who might be dead,
under the declaration that their shares should nut vest in tluuu till actual
payment and conveyance; and that if any one or more of his children
should die before receiving payment, and without leaving i-ssue, his share
should go to the survivors. The youngest cliild survived his parents and
reached the age, but died less than six months thereafter, without having
received payment. It was held that he had acquired no vested right, tiie

intention of the will being that actual payment and conveyance were
essential (see ffowat's Trs., 1869, 8 M. 337 ; Bimmdc.'^, 1829, 7 S. 735).

Apart from the declaration of the testator, it is difficult to find any
certain method for solving questions of vesting. The law on the subject is

confined to a few elementary principles, and beyond these there is very
little to be extracted from the numerous decisions which can be usefully

applied to the construction of a will which is not identical with that in the

particular case. The rules for the most part are merely presumptive.
This at least may be said, that the following are elements to be con-

sidered :

—

(1) AVhether the gift depends on an event certain or uncertain.

(2) What is the nature of the estate,—though this is not of great

importance.

(3) Whether there is a direct gift, or merely a direction to trustees to pay.

(4) Whether there is, and what is the nature of, a destination over

{Cunningham, 1889, 17 It. 225 ; Hay's Trs., 1890, 17 II. 961).

A most important question is whether or not the legatee's right hangs
upon a contingency. If it does, there is no vesting till the condition is

purified {Bell, Frin. 1879 and 1883 : Ersk. iii. 9. 9). Thus in Jackson, 1870,

3 K. 627, the Lord Justice-Clerk said :

—

" In mortis causa settlements, legacies and provisions are presumed to

take effect and vest from the testator's death ; and in the case of provisions

to the testator's immediate children, this presumption is unusually strong.

The postponement of the term of payment has of itself no effect in over-

turning this presumption. A postponed term of payment only affects

vesting where it is adjected as a condition of the gift itself, and is not

merely a burden on, or a qualification of, the right. AliferenXpr aujniity

provision does not prevent vesting, because the interposed liiterest is only

aburden on the gift. Where survivauce of the term of })ayment is a aow-

dition of the legacy itself, no vesting takes place unless the condition lie

fulfilled. In order to determine whether survivance be a condition of the

gift, or the postponement be only a burden on it, it is of the last importance

to ascertain what is the primary object of the testator in postponing jiay-

ment. If it appears to be to secure an interposed interest, the presumpti(Ui

is strong that the legacy is not conditional, and that its enjoyment only is

qualified."

Ld. Colonsay, in Carlrton, 1867, 5 M. H. L. 151, gives clearly and con-

cisely the principles that regulate vesting

—

" 1. The general rule of law as to bequests is that the right of fee given

vests a morte kstaloris.

S. E.—VOL. VII. -•>
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'• The rale holds though (1) a right of liferent be given to another, or

(2) though the liferent be given through the instrumentality of a trust,

(3) whether the fee be given to an individual nomination or to a class.

" The circumstance that some of the members of the favoured class were

unborn at the testator's death is no obstacle to the right vesting in each of

them as soon as they respectively come into existence, although the amount

of the benefit to accrue to each may not then be ascertainable.

" There may, however, be cases in which vesting is suspended. Thus

where the right is made conditional on a contingency personal to the legatee,

such as marriage or arrival at majority, events or dates uncertain, which

may never take place, there is a presumption, though not insuperable, that

the vesting was intended to be suspended. So also an inference to that

effect may be deduced from an express clause of substitution or svu'vivor-

ship applicable to the members inter se of a class to whom the fee is

destined.

"An inference of intention to suspend vesting may, in a particular case,

be collected from the whole purpose and tenor of a deed.

" It has been contended that where, in addition to postponement of the

period of payment during the life of a lifereuter, there is a substitution, or,

as it is sometimes called, a destination over, in favour of parties other than

the fiars first named, there is a presumption that the vesting also was

intended to be postponed till the death of the liferenter. There are cases

in which that circumstance has, in connection with other circumstances,

been taken into account; but it is by no means a conclusive circum-

stance."

Accordingly, the existence of a liferent, and a fortiori of an annuity,

does not suspend vesting, these being regarded merely as burdens upon

a vested fee.

It is usually immaterial whether a trust is interposed or not, whether

the legacy is to individuals or to a class, or whether or not the class contain

individuals unborn at the date of the testator's death. The postponement

of payment to a day certain will not suspend vesting (Archibald's Trs., 1882,

9 li. 942; Finhnj's Trs., 188G, 13 li. 1053; Hood's Bxrs., 18G9, 7 M. 774):

and this is independent of the number or succession of the life-interests

which may be interposed.

In numerous cases legacies have been held to vest a morfe testatoris where

the vestin" of residue was postponed {Sanderson, 1873, 1 K. 96 ;
Yeats, 1880,

8 E. 171 i'stcrlinfj, 1851, 14 L>. 20).

Where survivance of the period of payment is a condition of the legacy,

there is no vesting and elies inccrtuspro conelitionc heihitur. It may perhaps

be safely said that one main element in determining how far an uncertain

term is adjected as a condition to a legacy, is to consider who is burdened

]jy the legacy, and in whose favour tlie condition is conceived. An ulterior

destination of a specific legacy will go far to solve the question with the

legatee, whilst a betiuest of residue to a third party will have a similar but

by no means .so conclusive an effect. But if no one but the heir-at-law

or next of kin succeeding ah intcsteito is burdened by the legacy or benefited

by the alleged condition, the presumption will be strongly the other way

{Alvcs, 1S74,1 11. OiiO). ^^ -

Directions to pay interest on legacies, or to make advances out of them,

are in favour of vesting, the payment only being postponed ( Jro(>r/, 181:!,

Hume, 271; Nolan, 1800,5 M. 153; Nelsojis Trs., 1878,5 11. 097; lio.ss,

1884, 12 K. 378 ; Fi/fc's Trs., 1890, 17 li. 450, contra). Such a clause may make

for vesting a morte testatoris, though it is iMiually consistent with ])ostpone-
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meat; though if the Jestiiiatioii be all'ecled with provisions of survivorHhip
and conilitioual institution, the implication of vesting, from a gift of income,
will be displaced {Bogles Trs., 1892, 20 II 108).

A power to expend income, or even capital, un beneficiaries, is not incon-
sistent with suspemled vesting (F///es Trs., 1800, 17 K. 450; Bogle's Trs
1892, 20 R. 108).

Estates destined in a will to a iamily of children vest provisionally in

those of the children who survive the testator. The question wlietlier

children born after tlie testator's death are entitled to participate depends
on the provision of the will as to distribution ; and if the fund is payable,
or is declared to vest a morte, i^ost nati will be excluded {Carhion, Biggar's
Trs., 1858, 21 D. 4; JFood, 18G1, 23 D. 338; Davidson's Trs., 1871, 9 M.
995; Eoss, 1878, 5 R. 833; Bcattie's Trs., 1802, 24 D. 519, 535; Hay-
ward's Exr., 1895, 22 R. 757). A share may vest in a class though the
individuals composing it have no vested right.

In the case of a direct gift to A., whom failing to B., followed by a
direction to pay on the death of C, it is probable that immediate vesting
would take place, though it does not where there is merely a direction to

trustees to convey (Brgson's Trs., 1880, 8 E. 142 ; Rays Trs., 1890, 17 K.

961).

An express declaration that a fund is to be divided among children in

existence at a particular date will give those then living a right to insist on
a division without finding caution {Biggar's Trs., 1858, 21 L). 4).

Where a gift of residue is made subject to the exercise of an unqualified

power of disposal given to some other person, it is impossible that the right

to the residue should vest so long as that power subsists, because the

amount to be taken l)y the legatee is wholly uncertain ; indeed, it is in

doubt whether he will receive anything. But where the power of disposal

is confined to certain specified purposes, and is only to be used in certain

circumstances, then vesting may exist concurrently with the existence of

the power. That the sum the residuary legatee will get is of uncertain

amount will not interfere with the leading presumption for vesting a morte

(Reddie, 1890, 17 E. 565; Rolcrtson, 1858, 20 D. 989; Romanes, 1865,

3 M. 348 ; Miller, 1875, 2 E. H. L. 1). There may be vesting of one half of

a legacy as payable on a dies certus, while another part is in suspense as

depending on a dies inccrtm {Rome, 1807, Hume, 530 ;
Kilgour, 1845, 7 D.

451). A legacy payable upon death or marriage vests a irwrte {Mark-

iiitosh, 1872, 10 M. 933); but where there was no gift, but a direction to

trustees to pay on death or marriage, there was held to be no vesting

{Reeves Factor, 1892, 19 E. 1013).

A conditional institution of the issue of members of a class does not

suspend vesting in the class {Cuninghamc, 1889, 17 E. 219, Carlefon); nor

does the conditional institution of the heirs of a beneficiary {Rai/'s Trs.,

1890, 17 E. 961 ; Douglas, 1864, 2 M. 1008 ; Wilson's Trs., 1878, 511. 697 ;

Ross's Trs., 1884, 12 E. 378 ; but see Turner, 1894, 21 E. 563).^

There are five considerations that will suspend vesting : (1) The existence

of a suspensive condition adjected to the gift, and dies iwrrtus pro condi-

tione hahctur. (2) A proper destination over. (3) A survivorship clause

pointing to a future date of payment. (4) A plain and unambiguous state-

ment by the testator not inconsistent with the general tenor of his last will.

(5) An unqualified power of disposal given to a third person.

In the more recent cases in which the rule of dies inccrtus has been

applied, either there was the absence of any direct gift or there was a sur-

vivorship clause {Mtiir's Trs., 1889, IC E. 9.-.4
: Brodie, 1893,20 E. 795;
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Smith, 1874, 1 ii. 358). A proper destination over, for instance a direction

to pay to A. on the expiry of a liferent, whom failing to B., suspends vesting-

(Bell, 1845, 7 D. 614; Thomson, 1834, 12 S. 911, 2 S. & M'L.

305 ; Hay's Trs., 1890, 17 R. 961 ; Byars Trs., 1887, 14 R. 1034 ; Johnston's

Trs., 1891, 18 E. 823). The criterion is, that where the legatees of the

second order are either mentioned by name or by some description in-

dependent of the first, tlien they may be taken to be jycrsonw dclccta\ and
their contingent interest is sufficient to suspend vesting of the estate {Hays
Trs., siqrra).

A direction to pay to persons named in successiun on the occurrence of

an event creates only a contingent and eventual right in the institute. The
most familiar illustration is the case of a tlestination to a plurality of persons

and the survivors of the class. It was obser\'ed by Ld. Westbury, in one of

the leading cases on this subject, that a direction to trustees to pay to the

survivors of a family at a future period, in the absence of expressions of a

contrary tendency, means that the trustees are to pay to those who are

surviving at the period of payment. Consequently there can be no vested

rights until the fact of survivance is ascertained {Hay's Trs., supra). A
sole survivor of a class takes a vested interest from the time he becomes

the sole survivor {Foulis, 1857, 19 D. 502). And where the issue of such

legatees as may die leaving issue are called to the succession along with the

surviving original legatees, the succession vests absolutely in the issue

on the death of all the original legatees {Oattanach, 1858, 20 D. 1206
;

Maitland's Trs., 1801,23 I>. 732).

If a testator gives a life estate in a sum of money, or in the residue of

his estate, and at the expiration of that life estate directs the money to be

paid, or the residue to be divided among a number of objects, and then refers

to the possibility of some one or more of these persons dying, without

specifying the time, and directs, in that event, the payment or distribution

to be made among the survivors, it is understood by the law that he means
the contingency to extend over the whole period of time that must elapse

before the payment or distribution takes place {Young, 1860, 1862, 4 Macc|.

314; Hoicat's Trs., 1869, 8 M. 337; Muirhcad, 1887, 15 li. 254; rev. 1890,

17 li. H. L. 45; ForUs, 1890, 18 E. 230; Nevilk, 1895, 23 R. 351 ; Adams'
Trs., 1896, 23 E. 828 ; Wood, 1896, 24 E. 105). For contrary intention,

see Henderson's Trs., 1876, 3 E. 320; CampMl, 1866, 5 M. 206; Prinsell,

1855, 2 Macq. 273.

It has also in some cases been held that though the testator spoke

of vesting, he did not mean vesting {Fojdtam's Trs., 1883, 10 E. 885).

In this case vest was read as equivalent to " be payaljle."

Vasting subject to defeasance.—A fee may vest sul)ject to defeasance

{JJalderston, 1857. 19 L>. 293 ; Chwit, 1859, 22 D. 53 ; Stewart, 1859, 22 D.

72; Rohertson, lS(j-, 7 M. 1114; Bruce, 1874, 1 E. 740; M'Laij, 1876, 3 E.

1124; Sncll's Trs., 1877, 4 E. 709; Taylor, 1877, 5 E. 49 ; rev. 5 E. H. L.

217; Fraser, 1883, 11 E. 196; J>'radford, 1884, 11 E. 1135; Steel, 1888,

16 E. 204; Lindsay, 1880, 8 E. 281; iJahjlcish, 1889, 16 E. 559; Loijan,

1890, 17 E. 425; Earl of JJalhousie, 1889, K; E. 681; White's Trs.,

1893, 20 \l 460: Wilsoii's Trs., 1894, 22 E. 02; Stewart's Trs., 1896,

23 E. 416).
"

I see Ud reason aguinst holding a fee to vest, not as a rightal)Sulnto and
in(lcfeasil)l(!, but subject to the contingency of its being defeated in I'avour

of i.s3ue by death before a certain date. A similar result occurs in the case

of vesting in children as a class, where it is jirovided that future-born cliil-

dren shall have a share. A right of fee in the wiiole provision vests in tlie
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child first born, subject only to its bciiif,' partially defeated l»y the birtli of

future cliildreu, aiul as each child comes into existence there is correspdiid-

ing restriction of tlu! extent of the fee which was previously vested in the

first child" (Ld. Shand in SnrU's Trs., 1877, 4 II. at p. 71.".).

Where a legacy is given subject to an event which may happen after

as well as before the legatee's death, the testator's meaning is held to be
that the legatee named shall 1)C at liberty to dispose (»f the legacy, subjeet

to ^luj^^amc contingency under which it was given him (Ld. Voung in

Ciimviing's Trs., 1893, 20 R 454).
" It is, in general, for the benefit of the object of the testator's bounty that

they should be able to deal with their expectant interests at once, which
they can do if their interest is vested, though subject to be divested l)y the

happening of a subsequent event, but which they cannot do if their interests

are kept in suspense and contingency until that event has happened. And
therefore it is to be presumed that a testator intends the gift he gives to be

vested, subject to being divested, rather than to remain in suspense" (Ld.

Blackburn'in Taj/lor, 1878, 5 E. H. L. 217).
" Where a fund is settled on the daughters of the testator for their

liferent use allenarly, and their children, if any, in fee, whom failing to

another person or other persons in absolute property, with no further destina-

tion, the vesting of the fee in the last-named person or persons will depend
on these considerations: Whether the person so called to the succession, if

only one, was a known and existing individual at the date of the death of

the testator, or, if more than one, whether the persons so called were all of

them known and existing at that date; or if the destination is to a class

called by description, whether the individuals who constitute the class are

ascertained at that date, or whether he or they cannot be known or ascer-

tained till the death of the liferenters or the occurrence of some other

event. The fee will not vest if they are not known. If they are known it

will vest a morte testatoris, subject to defeasance, in whole or in part, in the

event of the liferenters, or any of them, leaving issue" (Ld. Pres. Inglis in

Steel, 1888, IG E. 204).

In Cummiwjs Trs., 1895, 23 E. 94, it was said that this principle would

apply wherever the lifereuter, whether male or female, is a person to whom
the testator stood in loco parentis ; and it was pointed out that, in Steel's case,

if there had been issue in existence at the death of the testator, it would

have been impossible to hold that there was vesting in the conditional

institutes.

The doctrine was approved by the House of Lords in Gregory, 1889,

IG E. H. L. 10.

If the class to be benefited by the provision in favour of children is quite

unascertained and has no existence at all, nothing can interfere with vesting

(Ld. Pres. in Dalhousies Trs., 1889, IG P. p. G85 ; see also Ld. Shand, at

p. 686).

If a testator gives an absolute gift to his children, and then directs the

bequest to be held for his children in liferent and their issue in fee, then

the fee vests a morte in the original legatees, subject to defeasance in the

event of issue appearing {Linrhays Trs., 1880, 8 P. 281 ; Dah/lrisk's Trs.,

1889, IG E. 559; Loyan's Tr.<i., 1890, 17 E. 425; Sfnrart's Tr.s-., 1896, 23

E. 41G).

Again, a right may vest in existing members of a class subject to

partial defeasance on the appearance of other members of the class (Miller,

1875,2 E. H. L. 1 : lUic.hanans Trs., 1877, 4 P. 754: Cvnninyham, 188'.),

17 P. 218).
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Discretionary powers conferred on trustees may affect vesting

(Smith's Trs., 1883, 10 E. lU-i; ffahlanr's Trs., 1890, 17 E. 385; Fahrson's

Tr., 1870, 8 M. 449). If property is given to anyone absolutely, any
direction as to the mode of dealing with it will generally be void from

repugnancy (Dii^/n'tf's Trs., 1889,16 E. 1002; Jam'icson, 1889, 16 E. 807;
Fdtchies Trs., 1894, 21 E. 679, follows uVUlcrand Willie). AVhere a person

sui Juris takes a right of fee, he is not restricted {Machinnoit, 19 E. 1051).

"Where a discretionary power is given to trustees to restrict the right of

a beneficiary to a liferent, and settle the fee on his issue or other beneficiaries,

this may be sustained as a competent condition of the grant, provided there

is not an unconditional grant of the fee
(
^Ydlcr, 1866, 4 jNT. H. L. 8 : Chambers

Trs., 1878, 5 E. H. L. 151 ; 1877, 5 E. 97; Muirs Trs., 1895, 22 E. 553
;

White's Trs., 1896, 23 E. 836) ; but if there is an unconditional grant of the

ffc, and no ulterior destinaticn (l(,'|icii(lL'nt un the exorcise of the powers,

then powers given to trustees to manage or withhold the provision Ixyund

the period of vesting will, except where necessary for trust purposes, be

disregarded as inconsistent with the right of fee (Millers Trs., 1890, 18 E.

3(JT]£roirn, 1890, 17 E. 517; Lawsons Trs., 1890,17 E. 1167; WiMe's
Trs., 1893, 21 E. 198 ; White's Trs., 1896, 23 E. 836 ; Greenlecs, 1894, 22 E.

136 ; Russell, 1896, 24 E. 668).
" There is a considerable body of authority regarding the effect of an

original gift with a direction to hold in trust superadded. In the very well-

considered cases of Lindsay and Dalgleish the two things were held to be

reconcilable. And again, in two recent cases, Greenlecs, 20 E. 136, and
Steu'ctrt, 23 E. 416, this principle of construction was generalised ; and I

think it must now be hehl that an original gift, on partition of a residue

amongst the members of a family, will not be cut down to a liferent by the

effect of a subsequent direction to pay the income to one or more of the

objects of the gift for life. Of course there may be cases where the primary

gift is so qualitied in expression as to show that no higher right is meant to

be given than is more fully explained in the sequel ; and no rule can be laid

down which will dispense with the necessity of carefully considering the

effect of all the clauses and provisions bearing on the riglit conferred
"

(Ld. M'Laren in Maclmy, 1897, 24 E. 904).

"Where trustees are directed to hold a fund lor children and lu pay
the same when that can conveniently ha done, and there is a clause of

accretion to survivors, payment to one beneficiary fixes the period of

vesting for all the children (Sutherland's Trs., 1874, 2 E. 46 : Seott, 1877,

4 E. 384).

Quod fieri debet infedum valet.
—"Where vesting is to take place on con-

veyance, and there is unreasonable delay on the part of the trustees in doing

what they are directed to do, this brocard applies (Luio's Trs., 1879, 7 E. 410
;

Simpson's Trs., 1889, 17 E. 248; Earl of Stair, 1826, 2 W. & S. 414; Dick-

son's Tutors, 1853, 16 D. 1 ; Simj^son's trs., 1889, 17 E. 248).

"The leading (question under the father's deed is, AVlien did the vesting

take place in the sons to all effects, so as to entitle each to deal with his

share as his own property ? According to the words of the deed, that is not

to hap])(;n till the conveyances have been granted in their favour; but theie

is an important princixdc in our law that that which ought to havCiJeeiTdonC"

according to the direction of ;i testator shall l»c lu'ld to have 1jeen~doiic7

It lias been settled by the cases of Lord Stair, 1827, 2 "W. & S. 614, and
Dickson s Tutors, 185.'*, 16 I). 1, that yoii arc^to construe a.testator's deed a-s.

meaning that what he has directed to lie done, without sjx'cifying a time,

shall be done within a reasonable time: and the authorities have further
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construed a 'reasonable time ' to 1)C within one year after lii.s dcaLk-i4L(l.

IJeasln~7^0irT~7V.s\, 1S70, 7 It. -110),

A similar result foUoAvs where they should have exercised a discretion

to restrict (M'Xicol's Ex., 1893, 20 R 387).

The rules of vestinti; may perhaj)S be summed up thus:

—

1. The primary ])rt'Sumption is for vesting a vun-tc tcstatvris, and this is

not affected by the existence of an annuity or a liferent in favour of some-

one else, these being merely burdens upon the fee.

2. A declaration by the testator will fix the periotl of vesting, unless

such declaration be inconsistent with the tenor of his will.

3. There is a presumption that a dies inccrlus is to suspend vesting;

but this is a mere presumption, and may be overcome.

4. That the income is given in the meantime is in favour of vesting,

and that it is given to someone else makes in the opposite direction.

5. A power of division does not i^cr se suspend vesting.

6. A survivorship clause does suspend if it has reference to a future

date. So does a proper destination over ; but notice that " lieirs," " issue,"

etc., are not proper destinations over.

7. That there is no gift, except a direction to trustees to convey on a

certain event, is unfavourable to vesting {Bryson's Trs., 8 E. 142 ; Forbes,

1890, 18 E. 231).

Protected Succession.—Where trustees were directed to pay a legacy to a

lady, "to be settled by my said trustee on herself and lier issue, with power

to her of disposal in case of no issue, and failing issue and di.^posal by her, to

return to her own heirs, excluding those of her husband," when the lady

was forty-two years of age and had had no children it was held : (1) that she

was not entitled to have the legacy paid to herself absolutely
; (2) that the

trustees were bound to invest the money and take the securities in her

name in fee, exclusive of the Jus mariti of the husband, and after her death

to any children she might have, also in fee, subject to the condition that

the children's right of succession should not be defeated by her gratuitous

act, and failing "children, to her heirs {Massy, 1872, 11 M. 173). It was

observed, in Mitchell, 1877, o E. 154, that the principle of Massy's case is

not one to be extended, and the following were pointed out as its

distinguishing features: (1) Lady Massy was married at the time the will

was executed. (2) She had an express power of disposal, failing her issue.

(3) Failing issue and disposal, the fee was to go to her heiis, excluding those

of her husband. The Court will not create a trust or devise machinery for

carrying out such a purpose, but will only insert words in the titles

{Duthies Trs., 1877, 5 E. p. 8G1 ; see Gihsons Trs., 1877,4 E. 1038; also

Murray, 1895, 22 E. at p. 943, where it is observed that there are cases

where "tiie Court has sanctioned payments under receipts which took note

of the restrictions ; but these cases prove nothing, because the insertion of

the restrictions in the receipt has no effect). Accordingly, to declare an

annuity alimentary and inalienable where there are neither trustees to hold

it nor conditional institutes to challenge the annuitant's right, is of no

effect. The Court will not supply means for protecting property against

creditors, or for restricting the rights of legatees.

In Simpson, 1888, 16 E. 40, a truster directed his trustees, so soon as

they should see fit, to convey certain heritable property to two daughters

in liferent respectively, and to two grandchildren 7i07ni7iatim, and others

nascituri, " equally among them, share and share alike," any of whom failing,

the share or shares of the deceaser or deceasers to the survivors ((lually

among them, share ami share alike, in fee. It was held tliat no fee vestfd
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in the grandchildren at the truster's death, but that on the death of each

daughter the half liferented by her fell to be divided among the grand-

children or their issue then in existence exclusively.

Where a bequest is made absolutely with a declaration that it shall not

fall under the legatee's contract of marriage, if the contract contains a

disposition of acquirenda, the declaration may fail of its purpose (Douglas

Trs., 1879, 7 R 295 ; Si77ison's Trs., 1890, 17 11 581)

Acceleration of Vesting and Anticipated Payment.— 1. A beneficiary who
has an absolute right of fee will always be relieved of a trust majaagement

which is cumbrous, unnecessary, or expensive (Speirs, 1875, 3 E. 50
;

MJUer, 1890, 18 E. 301 ; Brown, 1890, 17 E. 517). A fee destined

contingently, which has become absolute by the death of the other parties

interested, will vest at once in those surviving {Lindsay s 2rs., 1885, 12 E.

96-4).

2. Where there is a condition personal to the legatee, such as attaining

majority or marriage, vesting cannot be accelerated.

3. Payment may be anticipated with the consent of all the members of

a class to whom a fee is destined (Louson's Trs., 1886, 13 E. 1003 ; Grant,

1876, 3 E. 280 ; Broivn, 1890, 17 E. 517).

4. Charitable trusts are under the same disabilities as individual legatees

(Elder's Trs., 1881, 8 E. 593).

5. Consent cannot be given where the liferenter or annuitant has an

interest that is alimentary merely, and unassignable (White's Trs., 1877,

4 E. 786; Buthie's Trs., 1878, 5 E. 858; Hughes, 1892, 19 E. H. L. 33;

Elliott's Trs., 1894, 21 E. 975; Mnirhcad, 1890, 17 E. H. L. 45). Division

has been allowed on caution where lady of advanced age was in right

of the burden, but it has been said that there is no presumption in law

that a woman is past cliild - bearing at any age (Anderson, 1890, 17

E. 397; Scheniman, 1828, 6 S. 1019; Urquhart's Trs., 1886, 14 E.

112; Fleming, 1879, 6 E. 588; Shaw, 6 S. 1149; also in Blachwood, 1833,

11 S. 699).

Ld. Watson said, in Muirhead :
" I see no reason to doubt that, in cases

where the final distribution of a trust estate is directed to be made on the

death of an annuitant, and it clearly appears that in postponing the

time of division the testator had no other object in view tlian to secure

payment of the annuity, it may be within the power of the Court, upon the

discharge or renunciation of the annuitant's right, to ordain an immediate

division. But in order to the due exercise of that power it is, in my
opinion, essential that the beneficiaries to whom the trustees are directed

to pay or convey shall have a vested and indefeasible interest in the

provisions" (Roherton, 1846, 9 D. 152; Rainford, 1852, 14 D. 450; Pretty,

1854, 16 D. 667).

International Law.

1. By the Wills Act of 1S61 (24 Sc 25 Vict. c. 114) it is provided

that every testamentary instrument made by a Britisli sulijcct made
out of the United Kingdom shall, as regards personal estate, be well

executed if it is made according to the forms of (a) the place where

it is executed ; or (h) tlie ])lace where tlie maker is domiciled ; or (c) that

part of Her Majesty's dominions where tlie testator had his domicile of

origin.

2. Wills made within the United Kingdoni are to be good if made
according to the forms required liy the laws of tliat part of the United

Kingdom where they are executed.
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.'5. A change of domicile is not to be held to invalidate or alter the

construction of a will (see Purvis Trs., 18G1, 23 ]). 812).

The general rule witii regard to the succession to pei.sonal estate is that

the law to be looked to is that of the domicile of the testator at the time of

his death. This is the law that regulates the determination of the question

of testacy or intestacy and the constiuction of tin* will, as indicating the

intention of the testator (Si,ii//i, 1801, 18 \l. KVM',: Siorv, s. 47'.); Trut/n;

1829, 3 W. & S. 407 ; ]5ar, 110 ; Enohin, 18G2, 10 CI. }I. L.' p. 1 : Anslruthrr,

2 Sim. 1 ; Studd, infra). At common law the form is good if it .satisiies

the requirements of the law of the tloniicile, or that of the place of

execution.

"With regard to heritable estate, the questions of form are settled by

the law of the place where the property is situated (Ersk. iii. 3. 40). Morlis

causa dispositions of heritage in Scotland should therefore be in the Scots

form. AVhere an Englishman conveyed heritable estate in Scotland to

trustees, he could then affect it by his will {Kcr, 1829, 7 S. 454; Coincron,

1833, 7 W. & S. 166).

Since the passing of the Titles to Land Consolidation Act of 1868,

the intention as manifested in the will prevails in heritage ns in moveables

{Studd, 1883, 10 E. H. L. 53, viii. App. Ca. 577; ConncVs Trs., 1872, 10 M.

627). The character of a subject as heritable or moveable is determined

by the law of the place where it is situated {Monteith, 1882, 9 R. 982). As
regards ascertaining the class of persons to be benefited, and the quality

and amount of the gift, the law of the testator's domicile governs (Story,

479 ; Harrison, 9 Peters (Sup. Cli.), 483 ; Binge, ii. 855), uidess the context

supplies some other rule.

24 & 25 A^ict. c. 121. This Statute confers power upon the Queen by

Order in Council, under convention with a foreign State, to declare that a

British subject residing abroad, or a foreign subject residing in the United

Kingdom, shall retain his domicile as regards succession in moveables,

unless certain conditions are complied with. The power lias so far not

been exercised.

[Stair, iii. S. 20; More's Notes, cc ct scq., cxli ; Baidct. ii. 388; Ersk.

iii. 9. 6; Bell, Com. i. 137; Bell, Prin. 1873; M'Laren on Wills:

Menzies, Convey. 490; Mont. Bell, ii. 975; Dickson on Evidence, 208, 221,

629.]

See Test.vment; Will; A'esting Executok; Institute; Coxjunxt

Eights; Substitute; Conditio si sine; Ealsa demonstuatio ;
Vesting;

Donation mortis causa ; Eesidue ; Survivorship ;
Alimentary Interest

;

Appointment, Power of; Election; Bastard; Beneficiary; Charit-

able Trust; Collation; Dies cedit, A'enit: Heir; Heritable and

Moveable.

Legacy in Roman Law is defined in the Institutes of dustinian

as donafio quadam. a drj'onclo rrlirta {Inst. ii. 20. 1). In its strict sense a

legacy was a bequest charged by the use of words of connnaml {vcrlm iinper-

ativis) on a testamentary heir. A legacy thus implied a testament: lor

although there might be a Fideicommissum {q.v.),m cases of intestacy, there

could be no legacy without a testament. As contrasted with the succession

of the heir to the hcrcditas, which is a universal succession, the succession of

a legatee {Icr/atarius) to his legacy is, in its nature, a singular succession

(/?i.sA ii. 10. 11).

In the more ancient law there were four recognised modes of leaving
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legacies

—

per vindicationcm, j^ci' darnnationcm, per prceccpfioncm, and siyicndi

rnodo. For each of these kinds of legacy there was a certain form of words,

and, up to the time of Xero, unless a legacy was given precisely in one or

other of these forms, it was void. In the later law these distinctions were

abolished, and testators in giving legacies were free to use what words they

chose. Justinian finally assimilated legacies in every way to Jidciconimissa,

so that in the latest llo'man law there is but one kind of bequest, which is

called inditlerently Icgatum ov fideicommissinn.

In course of "time certain statutory limitations were put on the liability

of an heir lor legacies. These limitations were devised in the interest alike

of the heir and the legatees. The former was given a sub.stantial inducement

to enter on the inheritance ; while the latter were secured in the receipt of

at least a portion of the benefits intended for them ])y the testator. See

Falcidia roRTio.

A legacy was void if left to a person who liad not tcstamentifactio with

the testator. Until late in the liistory of lioman law, no legacy could be

validly given to incertce personce; but the only trace of this rule in

Justinian's time was that certain corporations could not be validly made

legatees without permission of the emperor. Again, up till the time of

Justinian, legacies given j'^^nce nomine, i.e. for the purpose of inducing the

heir to do or not to do some particular act, were void
;
but Justinian

repealed this rule, except where the act or forbearance which the testator

wished to secure was either illegal or contra honos mores {Inst. ii. 20. 36).

A legacy of a res extra commercinm, or of property which at the moment

of the execution of the will already belonged to the legatee, w^as void. A
mistake in the nomcn, 'prcvaomen, or cognomen of a legatee, or an incorrect

description {fcdsa demonstratio), or a false reason for giving the legacy, did

not make it invalid.

Anything in commcrcio, whether corporeal or incorporeal, might be be-

queathed as a legacy. The thing might be the testator's own property, or

it might belong to another. In the" latter case the heir was bound to

endeavour to get the thing for the legatee, or, failing this, to pay him its

value. The thing need not be actually in existence ; it was enough if it

would probably exist at some future time. A servitude or other jus in re

allend ; the discharge of a debt due to the testator by the legatee ; a debt

due by the testator to the legatee, provided the latter is in some way put

in a more favourable position than he held before ; a claim of the testator

against a third person ; in fact, any act or forbearance which could lawlully

be the object of an obligation, might be bequeathed as a legacy.

The legatee acquired -a jus in re in the res hrjafn in all cases in which it

belonged to the testator. He acquired a personal right against the heir in

every case, and this was secured by a statutoiy hypothec over everything

which the person on whom the legacy was charged had himself received

from the inheritance (Cud. 6. 43. 2). Two persons were said to be co-

legatees when the same thing is given to both of them. When the con-

Junction is merely verbis, the beneficiaries are not co-legatees in the proper

sense; for what is bequeathed to theni is not the same thing, but e(iual

shares in the same thing, i.e. dirierent things (Dig. 28. ".. (]G). (lenuine

co-legation, in which co-legatees are regarded as against other legatees as

one person, n)ight be effected in two ways:(l)rc et verbis, i.e. conjunctim

(Dig. 50. 10. 142), or (2) re, i.e. disjunetivi (Dig. 32. 89; 50. IG. 142). In

Ijotii the.se cases the legacy is divided between the co-legatees, and, if one

dies or fails to take, the whole goes to the co-legatee. On this subject, see

Inst. ii. 20. H; 6W. G. 51. 1. 11."



LEGACY 1\ KOM.W LAW 111

A legacy laiglit be transfened riom tlir Ugatec to aiu.ther \ni\-i^uii{tru7islati'j

lerjali, D'uj. 34. 4. G), or altogether revoked (adnnpfio liyuli, List. ii. lil).

Eevoeatiou might be ellected either expressly or tacitly. (As to modes ol'

transference and revocation, see Inst. ii. 21 ; Di;j. iU. 4. IG and 17 ;
34. 4. ."!.

11 ; 34. 4. G. pr.) In the later law any act from which it could be gatiierctl

that the testator no longer wished the legatee to have the legacy might be

construed as a revocation of the legacy {Ditj. 34. 4. 15), e.g. the alienation of

the res lc(/afa by the testator during his lifetime was so construed {Im(. ii.

20. 12).

[Gains, ii. l'.)l-24r): List. ii. 20: 1)1</. 30-32; (V,/. (',. .".7: G. A:).]
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